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INTRODUCTORY 


The  ’Maturing"  of  labour  law  as  a subject  worthy  of  an  indepen- 
dent place  on  a Canadian  law  school  curriculum  is  an  eloquent  commentary 
on  the  impact  of  economic  factors  on  the  traditional  categories  of  the 
common  law.  "Labour  relations"  as  a matter  for  legal  study  has  outgrown 
any  confinement  to  a section  of  the  law  of  torts  or  to  a corner  of  the 
criminal  law.  Similarly , and  from  another  standpoint,  it  has  burst  the 
narrow  bounds  of  the  law  of  master  and  servant. 

The  extraordinary  development  of  labour  law  owes  much  to  the 
statute  book.  Common  law  doctrines  could  not  cope  with  the  need  for 
"regularizing"  collective  bargaining  procedures.  In  Canada,  at  least,  the 
common  law  has  refused  to  put  its  sanction  behind  collective  bargaining 
agreements;  and  despite  statutory  innovations  in  connection  with  collective 
bargaining,  the  terms  and  administration  of  collective  bargaining  agree- 
ments still  remain,  generally  speaking,  outside  the  purviow  of  the  law. 

The  typical  trade  union,  whether  in  its  international,  national  or  local 
aspect,  remains  a voluntary  unincorporated  association,  and  this  has  not 
been  without  significance  in  the  degree  to  which  common  law  principles 
could  be  applied  or  adapted  to  the  activities  of  trade  unions,  whether  in 
relation  to  employers,  to  their  own  members,  or  to  employees  and  the  public 
generally. 


The  statute  book  reflects  the  influence  of  the  United  States 
rather  than  of  Great  Britain  on  the  pattern  of  our  labour  relations. 
Geography  and  economics  stimulate  the  imitative  faculties  but  the  "inter- 
national" character  of  the  larger  part  of  the  trade  union  movement  in 
Canada  has  had  considerable  influence  in  this  matter.  The  same  may  be  said 
of  the  "international"  character  of  a good  deal  of  Canadian  industry. 

Canada  has,  however,  not  been  without  originality  in  its 
statutory  contributions  to  the  peaceful  ordering  of  labour  relations. 

There  is  merit  in  relating  conciliation  machinery  to  statutory  duties  of 
collective  bargaining.  And  equally  laudable  is  the  effort  to  induce  the 
parties  to  a collective  bargaining  agreement  to  subscribe  to  a scheme  for 
final  settlement  of  grievances.  Any  assessment,  however,  of  the  over-all 
character  of  labour  legislation  in  Canada,  whether  of  the  Dominion  or  of 
any  province,  must  rest  ultimately  on  non-legal  considerations-  - on  the 
objectives  which  we  seek  in  connection  with  labour  relations. 

Legislative  power  in  respect  of  labour  relations  in  Canada  rests 
primarily  in  the  provincial  legislatures,  although  Dominion  legislation  is 
competent  in  respect  of  industries  and  undertakings,  such  as  interprovincial 
railways,  which  are  within  federal  Jurisdiction.  The  Dominion,  too,  has 
invoked  its  criminal  law  power  in  labour  matters,  but  obviously  this  power 
affords  a very  limited  means  of  control.  The  federal  "commerce"  power, 
which  in  the  United  States  is  the  foundation  of  the  National  labour  Re- 
lations Act,  and  the  Fair  labour  Standards  Act,  has  been  Judicially  elabor- 
ated in  such  a fashion  as  to  preclude  the  Dominion  from  basing  labour  legis- 
lation upon  it.  During  the  war  the  Dominion,  in  virtue  of  its  constitu- 
tional power  in  relation  to  the  peace,  order  and  good  government  of  Canada, 
entered  the  field  of  labour  relations  through  a series  of  enactments  of 
which  the  most  notable  was  Order-in-Council  P.C.1003,  of  February  1J , 19^-4. 
While  it  must,  with  the  tennination  of  the  war,  vacate  this  field  in  large 
part,  the  influence  of  its  enactments  on  provincial  labour  relations  legis- 
lation is  already  apparent.  Nor  will  the  administrative  experience  gained 
in  connection  with  P.C.  1003  be  lightly  cast  aside.  However,  unless  a 
constitutional  amendment  is  forthcoming  (and  this  is  unlikely),  we  are 
committed  in  Canada  for  the  immediate  future,  at  least,  to  labour  relations 
administration  largely  on  a provincial  level. 
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CASES  AND  MATERIALS  ON  IABOUR  LAW 


CHAPTER  I 

HISTORICAL  BACKGROUND 


1 . Developments  in  England  to  the  Beginning  of  the  18th  Century . 

Iandis  and  Manoff,  Cases  on  Labor  law  (2nd  ed.),  pp.  1 et  seq. 

Little  common  or  national  law  dealing  with  the  labor  contract  and 
its  incidents  is  to  be  found  prior  to  13^8.  The  problems  were,  in  the 
main,  still  local.  Though  industrial  enterprise  was  developing  on  a 
small  scale  in  the  towns,  the  control  that  the  master  had  over  his  journey- 
men or  his  apprentices  was  shaped  primarily  by  regulations  of  the  numerous 
gilds,  here  and  there  supplemented  by  the  by-laws  of  the  municipalities. 

In  agriculture,  though  the  labor  services  attending  the  institution  of 
villeinage  were  fast  being  commuted  for  wage  payments,  thus  implying  a 
shift  from  the  relationship  of  lord  and  villein  to  that  of  master  and 
servant,  such  little  mobility  attended  the  laborer  that  the  sanctions 
necessary  for  the  enforcement  of  the  relationship  needed  only  to  be  of  a 
local  and  not  a national  character. 

This  economy  was  shaken  by  the  Black  Death.  The  depopulation 
that  ensued  brought  with  it  labor  scarcity,  and  thus  created  such  a dis- 
turbing bargaining  power  in  the  individual  artisan  and  laborer  as  to 
provoke  national  intervention.  Thus  in  13^9  came  the  emergency  Ordinance 
of  laborers,  which  was  confirmed  in  1351  by  the  Statute  of  laborers.  The 
central  feature  of  these  statutes  consisted  of  their  introducing  into 
national  law  the  conception  of  the  duty  to  labor  as  well  as  the  conception 
of  the  duty  to  perform  that  labor  according  to  fixed  and  defined  standards. 
Inasmuch  as  English  legal  treatment  of  the  labor  contract  was  to  be 
dominated  for  centuries  by  the  legal  conceptions  embodied  in  these 
statutes,  their  provisions  demand  seme  detailed  examination. 

They  aimed  to  strike  at  the  individual  bargaining  power  that  the 
Black  Death  had  released.  The  means  employed  were  to  compel  persons  to 
labor  and  to  fix  the  wages  of  all  labor,  first  at  pre-plague  prices  and 
later  according  to  a schedule  of  wages.  The  taking  of  excess  wages  was 
punished  with  severity.  Moreover,  the  details  of  the  labor  contract  were 
minutely  regulated.  Day-by-day  employment  was  largely  abolished  and  term 
engagements  substituted.  The  hiring  of  certain  classes  of  laborers  was 
required  to  be  done  openly  and  not  in  private.  Of  especial  importance  are 
the  provisions  of  these  statutes  that  made  the  labor  contract  legally  en- 
forceable by  imposing  penalties  for  its  violation.  These  were  utilized 
by  the  courts  as  a basis  for  devising  civil  remedies  for  effectively  en- 
forcing labor  contracts.  The  Ordinance  of  laborers  also  imposed  liability, 
both  civil  and  criminal,  upon  the  master  who  enticed  a servant  away  from 
another  or  retained  a servant  in  his  employ  who  had  broken  his  contract  of 
service  with  another  master. 

Basic  to  an  understanding  of  labor  law  is  a realization  that  these 
statutes  initiated  a policy  whereby  the  labor  contract  and  the  labor 
relationship  were  accorded  a different  status  by  the  law  than  that  given 
other  contracts  and  other  relationships.  With  wages  fixed,  demanding  or 
taking  wages  in  excess  of  those  established  by  law  or  custom  was  criminal. 
To  the  civil  liability  that  the  law  generally  attached  to  the  violation  of 
a contract,  these  statutes  thus  added  a criminal  liability  if  the  contract 
was  one  that  called  for  labor.  The  right  to  employ  one's  economic  bar- 
gaining power,  otherwise  commonly  recognized,  was  denied  to  the  laborer 
seeking  to  dispose  of  his  labor. 

The  actual  enforcement  of  these  statutes  is  shrouded  with  con- 
siderable doubt.  Though  later  Parliaments  piously  protested  that  the 
statutes  were  deliberately  flouted  and  thus  tried  to  correct  this  situation 
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"by  increasing  the  penalties  for  violation,  the  records  are  quite  replete 
with  attempts  to  punish  offenders.  But  in  the  perspective  of  centuries 
the  actual  enforcement  of  these  statutes  is  of  little  consequence  as  com- 
pared with  their  effect  in  molding  the  outlines  of  the  law  generally  con- 
cerned with  their  subject  matter.  From  the  Statutes  of  laborers  sprang 
the  conceptions  which  wero  to  move  courts  in  the  next  few  centuries  in 
creating  a law  to  govern  the  relationship  of  master  and  servant.  Such 
Judge-made  law  could  not,  if  it  were  at  all  true  to  the  ideals  of  the 
10  legislation  of  Edward  III,  look  with  favour  upon  laborers  using  either 

individually  or  collectively  their  economic  bargaining  power;  nor  could  it 
do  otherwise  than  regard  as  punishable,  breach  of  the  labor  contract  or 
interference  with  the  master- servant  relationship. 

The  policy  set  forth  in  the  Statutes  of  laborers  was  reiterated 
and  amplified  by  later  Parliaments.  Though  no  emergency  now  pressed  for 
the  passage  of  such  legislation,  the  earlier  statutes  were  re-enacted 
upon  numerous  occasions  with  changes  in  detail  but  without  deviation  from 
their  original  purpose  of  rigidly  controling  the  labor  bargain. 

20 

The  problem  of  collectivity  also  appears  upon  the  economic  stage 
of  that  time.  Combinations  of  artisans  and  laborers  seeking  to  get  higher 
wages  and  improve  their  labor  conditions  were  frequent  during  the  four- 
teenth century.  Much  confusion  exists  as  to  the  attitude  that  the  law 
took  towards  these  combinations.  Writers  of  repute  of  the  nineteenth 
and  twentieth  centuries  have  sought  to  deny  the  existence  of  any  doctrine 
that  the  common  law  regarded  a combination  of  laborers  to  better  their 
condition  as  criminal.  Their  insistence  begins  with  the  assumption  that 
all  legal  treatment  of  the  right  of  combination  must  derive  from  the 
30  Ordinance  of  Conspirators  of  I30U.  This  in  terms  dealt  only  with  abuses 
of  legal  process.  True,  it  was  extended  to  embrace  conspiracies  to  de- 
fraud in  later  years  and  the  courts  were  permitted  to  reach  the  conspiracy 
prior  to  the  commission  of  any  act  in  pursuance  of  it,  the  very  conspiracy 
being  regarded  as  a sufficiently  overt  act  to  be  punishable.  But,  it  is 
contended,  that  so  far  as  conspiracies  to  raise  wages  were  concerned,  they 
were  not  punishable  at  "common  law",  even  though  on  occasion  statutes 
expressly  made  them  criminal.  The  judicial  declarations  in  the  seven- 
teenth century  which  treated  such  conspiracies  as  common  law  crimes  are 
regarded  by  these  writers  either  as  "not  law"  or  as  being  based  upon  an 
40  erroneous  statement  in  Hawkins'  Pleas  of  the  Crown.  The  Combination  Acts 
of  1799  and  1800  are  therefore  contended  by  them  to  be  the  introduction 
of  a new  policy  rather  than,  like  most  legislation,  authentic  confirmation 
of  existing  legal  conceptions. 

So  runs  the  argument  that  has  been  widely  accepted  by  lawyers  and 
judges.  It  rests  at  bottom  on  a narrow  conception  of  "common  oaw",  which 
regards  that  system  as  being  composed  exclusively  of  reported  judicial 
decisions  with  a penumbra  of  dicta.  Such  an  approach  overlooks  the  signi- 
ficance of  trial  court  judgments  which  may  never  have  reached  the  higher 
50  courts  to  be  authenticated  by  opinions  but  represent,  nevertheless,  a 
system  of  political  sanctions  which  should  appropriately  be  called  law. 

The  approach  also  neglects  to  search  for  the  aims  of  a society  as  they 
may  be  indicated  by  the  policies  expressed  in  statutes — •statutes  which 
are  of  themselves  the  germinating  source  of  "common  law".  It  would  be 
odd,  indeed,  for  a civilization  which  sought  by  law  to  repress  individual 
bargaining  by  the  laborer  to  permit  him  freely  to  engage  in  collective 
bargaining.  It  would  be  more  than  odd  for  a court  to  punish  a laborer 
for  terminating  his  relationship  with  his  master,  and  to  punish  him  for 
demanding  more  than  the  customary  wages,  and  at  the  same  time  refuse  to 
60  treat  as  criminal  a combination  of  laborers  seeking  to  use  their  combined 
bargaining  power  to  bring  about  an  increase  in  wage  rates.  And  even  a 
cursory  examination  of  the  records  of  fourteenth  and  fifteenth  century 
legal  proceedings  will  reveal  that  collective  bargaining  for  advantages 
to  labor  was  regarded  by  the  law  as  conduct  which  could  not  be  tolerated 
but  must  be  punished.  * * * 

The  attitude  made  manifest  is  one  repressive  of  collective  bargain- 
ing by  workingmen  and,  as  such,  it  continues  throughout  the  fifteenth 
century,  featured  by  occasional  judicial  condemnations  of  confederacies, 

70  and  moru  often  by  municipal  and  gild  ordinances  aimed  directly  at  combin- 
ations of  their  journeymen.  Parliamentary  disapproval  of  collective 
action  was  forthcoming  again  in  151$. 
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The  Bill  of  Conspiracies  of  Victuallers  and  Craftsmen,  enacted  that 
year,  imposed  heavy  penalties  upon  "any  artificers,  worsen  or  labourers 
[who]  do  conspire,  covenant,  or  promise  together,  or  make  any  oaths,  that 
they  shall  not  make  or  do  their  works  but  at  a certain  price  of  rate,  or 
shall  not  enterprize  or  take  upon  them  to  finish  that  another  hath  become, 
or  shall  do  but  a certain  work  in  a day,  or  shall  not  work  but  at  certain 
hours  and  times".  A statute  such  as  this,  general  in  its  application,  and 
expressive. of  a policy  already  more  than  two  centuries  old,  leaves  little 
10  doubt  of  the  basic  attitude  of  the  older  English  law  towards  the  right  of 
combination. 

* * * 

In  1562  the  Elizabeth  Statute  of  Laborers  was  enacted.  This,  as 
distinguished  from  the  intermediate  legislation,  was  a comprehensive  labor 
code.  It  repeated  much  of  the  earlier  legislation  and  sought  to  reconcile 
the  conflicts  that  had  been  developed.  In  its  main  outlines  it  introduced 
no  novel  principles  but  simply  reaffirmed  the  policies  developed  by  the 
earlier  statutes.  It  dealt  with  three  major  problems.  By  a series  of 
20  provisions,  most  of  them  concerned  with  the  questions  raised  by  the  system 
of  apprenticeship,  it  aimed  at  the  improvement  of  the  technical  performance 
of  artisans.  Its  second  objective  was  to  effect  an  appropriate  distri- 
bution of  the  existing  labor  supply  as  between  industry  and  agriculture, 
by  placing  restrictions  upon  the  mobility  of  town  and  country  laborers  and 
by  insisting  upon  certain  qualifications  as  a condition  for  exemption  from 
the  necessity  of  serving  at  husbandry.  Its  third  and  chief  concern  was 
more  accurately  to  define  the  relationship  of  master  and  servant. 

In  dealing  with  the  problems  arising  out  of  the  labor  contract, 

30  the  Statute  of  Elizabeth  made  few  departures  from  the  earlier  law.  It 

reenforced  the  idea  of  the  obligation  to  labor,  compelling  certain  classes 
of  individuals,  both  men  and  women,  to  engage  either  in  industry  or  agri- 
culture. It  retained  the  conception  of  a duty  to  work  at  a fixed  wage, 
but  provided  administrative  machinery  for  determining  periodically  and  for 
different  industries  what  that  wage  should  be.  Taking  and  giving  ex- 
cessive wages  were  made  punishable  by  fine  and  imprisonment.  Breach  of 
the  labor  contract  by  master  or  servant  was  made  a penal  offence,  and 
imprisonment  of  a servant  until  he  should  be  willing  to  work  at  the  pres- 
cribed wage  was  authorized.  Hours  of  service  and  the  term  for  which  the 
40  contract  should  run  were  also  fixed  by  the  Statute. 

[The  frdinance  of  labourers  and  The  Statute  of  labourers  were  re- 
pealed officially  by  the  Statute  law  Revision  Act,  1863  (imp.),  c.125* 

The  Bill  of  Conspiracies  of  Victuallers  and  Craftsmen  was  repealed  by 
the  Combination  Act,  1825  (Imp.),  c.129,  s.2.  The  Elizabethan  Statute  of 
Labourers  (also  known  as  The  Statute  of  Artificers)  was  repealed  piece- 
meal- --as  to  its  wage  clauses,  by  53  Geo. 3,  c.40  (1813);  as  to  its 
apprenticeship  clauses,  by  5^  Geo. 3,  c.96  (1814);  those  repealing  statutes 
were  in  turn  repealed  by  the  Statute  Law  Revision  Act,  1873  (Imp.),  c-91* 

50  The  Conspiracy  and  Protection  of  Property  Act,  1875  (imp.),  c.86,  s.17 
repealed  the  Act  of  Elizabeth  in  so  far  as  its  provisions  made  breaches 
of  contract  punishable  criminally.] 

2 . Developments  in  England  in  the  18th  and  19th  Centuries;  Criminal 

Conspiracy. 

Wright,  Law  of  Criminal  Conspiracies  and  Agreements  (1887), 

pp.  36  et  seq. 

60  

The  last  special  group  consists  of  the  cases  on  combinations  by 
workmen  to  regulate  the  conditions  of  their  labour.  These  cases,  with 
few  (if  any)  exceptions,  have  been  instances  either  of  combinations  for 
purposes  the  combining  for  which  was  expressly  prohibited  by  statutes  now 
repealed,  or  of  combinations  to  do  what  it  was  punishable  for  one  man  to 
do  without  combination.  In  so  far  as  the  cases  in  this  group  fall  within 
either  of  these  descriptions,  they  are  merely  examples  of  indictments  for 
combination  to  break  statutes  or  otherwise  to  commit  offences-- -either 
offences  the  gist  of  which  was  defined  by  the  statute  creating  them  as 
70  depending  on  the  combination,  or  acts  punishable  when  done  by  an  individual, 
as  the  case  may  be.  In  either  kind  the  combination  was  criminal  at  common 
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law  in  the  sense  already  described- --the  sense  in  which  any  combination 
to  commit  any  offence  is  said  to  bo  criminal  at  common  law,  although  the 
offence  was  created  by  statute;  namely,  that  the  indictment  need  not  con- 
clude contra  formam  statuti,  and  that  the  design  need  not  have  been  com- 
pletely executed,  and  that  the  punishment  does  not  depend  on  the  statute. 

But  there  are  cases  in  which  it  is  suggested  that  seme  combinations 
of  the  kind  in  question  are  indictable  at  common  law  in  another  sense, 

10  neither  as  agreements  for  a combination  expressly  prohibited  by  a statute, 
nor  as  combinations  to  do  what  would  be  punishable  if  done  by  one  man,  but 
as  being  substantive  crimes  at  common  law,  in  the  same  sense  in  which 
thefts  always  were  crimes  at  common  law,  or  in  which  it  has  became  esta- 
blished that  combinations  to  defraud  may  be  crimes  at  common  law  although 
the  proposed  fraud  is  not  such  as  would  bo  punishable  in  an  individual. 

It  seems  at  one  period  of  the  present  century  to  have  been  doubted  by 
seme  judges  whether  all  combinations  of  workmen  for  altering  the  conditions 
of  labour  were  not  criminal  at  common  law  in  this  sense.  But  this  doubt 
appears  to  have  been  based  on  the  doctrine  of  restraint  of  trade,  and  it 
20  may  probably  now  be  disregarded.  Again,  in  cases  of  the  present  century 

some  authority  will  be  found  for  the  view  that  combinations  for  the  purpose 
of  coercing  a workman  in  respect  of  his  freedom  of  industry,  or  a master 
in  respect  of  the  management  of  his  business,  may  be  criminal  at  common 
law  in  the  same  sense,  although  the  coercion  was  to  be  of  that  negative 
kind  which  consists  in  the  mere  combined  abstention  from  work  without 
breach  of  contract  and  without  any  express  threat  or  intimation  of  the 
purpose  by  word  or  positive  act  to  the  workman  or  master.  The  only  de- 
cision of  a superior  court  which  appears  at  all  to  favour  this  view  is  the 
decision  of  the  K.B.  in  the  case  of  Walsby  v.  Anley  (l86l),  where  the 
30  question  was  whether  a threat  of  a strike  against  non-unionists  could  be 
a "threat"  within  the  meaning  of  the  now  repealed  act  6 Geo. 4,  c.120.  The 
court  seem  to  have  thought  that  "threat"  must  mean  a threat  of  something 
"illegal",  and  that  a strike  (not  in'; -breach  of  contract)  for  the  purpose 
of  compelling  the  discharge  of  the  non-unionists  would  be  sufficiently 
"illegal"  to  bring  the  threat  of  it  within  the  statute.  *'*'■* 

On  the  whole,  it  is  conceived  that  the  preponderance  of  authority 
is  strongly  against  the  general  view  which  has  now  been  considered. 

40  lastly,  there  are  some  cases  which  appear  to  favour  a view  that  a 

combination  is  criminal  at  common  law  in  the  sense  now  in  question,  if 
it  is  for  something  which  may  perhaps  be  designated  as  active  coercion  of 
a man's  freedom  of  industry  or  occupation. 

[After  discussing  numerous  cases  decided  before  1824  the  author 
concludes: ] The  doctrine  in  question  does  not  appear  to  be  asserted 
or  involved  in  any  of  these  cases,  unless  in  so  far  as  it  may  be  included 
in  the  general  dicta  attributed  to  the  judges  in  The  Tailors'  Case  and 
in  Mawbey's  Case.  [ Rex  v.  Journeymen  Tailors  of  Cambridge  (1721)  8 Mod. 10, 

50  88  E.R.  9;  Rex  v.  Mawbey  ( 179 6 ) "h  T . R . 619  ] * * * 

The  text  books  down  to  at  least  1800  appear  to  be  silent  as  to  the 
existence  of  any  doctrine  of  the  criminality  at  common  law  of  combinations 
of  masters  or  workmen.  Neither  in  the  earlier  editions  of  Hawkins  nor  in 
East  does  the  doctrine  in  question  appear  to  be  stated.  So  in  the  edition 
of  Jura's  Justice  of  1810,  it  is  not  mentioned  under  the  title  "Conspiracy"; 
and  under  the  title  "Servants",  there  are  several  statements  of  the  statutes 
against  combination,  but  there  is  no  reference  to  common  law.  Lastly  the 
various  acts  against  combinations  for  controlling  masters  or  workmen  which 
60  were  passed  in  the  18th  century  (1725,  12  Geo.l,  c-34,  extended  by  1729* 

22  Geo. 2,  c.27,  s.12;  1799-  39  Geo. 3,  c.8l;  1800.  39  & 40  Geo. 3,  c.106  &c.) 
commence  by  declaring  or  enacting  agreements  for  such  purposes  theretofore 
made  to  be  "illegal,  null  and  void":  which  would  not  have  been  necessary 
if  they  had  been  thought  to  be  criminal  at  common  law;  and  they  then  proceed 
by  independent  enactments  to  make  it  punishable  for  the  future  to  engage 
in  them. 

The  result  of  the  whole  appears  to  be  that  there  is  not  sufficient 
authority  for  concluding  that  before  the  close  of  the  18th  century  there 
70  was  supposed  to  be  any  rule  of  common  law  that  combinations  for  cpnrcroliing 
masters  or  workmen  were  criminal,  except  where  the  combination  waa  for  Sane 
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purpose  punishable  under  a statute  expressly  directed  against  such  combina- 
tions, or  was  for  conduct  punishable  independently  of  combination.  If  such 
a rule  is  established  Tty  the  cases  decided  since  the  passing  in  1825  of 
the  6 Geo.  4,  c.129,  which  have  been  above  considered,  this  would  seem  to 
be  a modern  instance  of  the  growth  of  a crime  at  common  law  by  reflection 
from  statutes,  and  of  its  survival  after  the  repeal  of  those  statutes, 
somewhat  in  the  same  manner  in  which  combinations  for  certain  kinds  of 
frauds  continued  to  be  criminal  after  those  frauds  had  ceased  to  be  punish- 
10  able  apart  from  combination. 

Hawkins,  Pleas  of  the  Crown,  bk.l,  c.72,  s.2  (1716) 

There  can  be  no  doubt  but  that  all  confederacies  whatsoever, 
wrongfully  to  prejudice  a third  person  are  highly  criminal  at  common  law, 
as  where  divers  persons  confederate  together  by  indirect  moans  to  impoverish 
a third  person. 

Harrison,  law  of  Conspiracy,  p.27 

20 

There  can  be  no  doubt,  however,  that  the  cases  of  Starling  and  the 
Gambridge  Tailors,  together  with  the  proposition  laid  down  by  Hawkins  in 
his  Fleas  of  the  Crown  were  responsible  for  the  strong,  though  vague, 
notions  that  continued  to  prevail  as  to  the  criminality  of  bare  conspiracies 
to  injure.  As  an  illustration  it  may  be  mentioned  that  in  Wentworth 1 s 
Precedents  (vol.4,  p.105)  there  is  a precedent  of  an  indictment  for  a 
combination  to  impoverish  B.  Meux  and  to  ruin  him  in  his  trade  of  a common 
brewer,  by  persuading  his  customers  to  leave  him.  This  indicates  how  wide 
the  offence  of  conspiracy  was  then  (1788-9)  considered  to  be. 

30 

Landis  and  Manoff,  op.cit.,  pp.  9 et  seq . 

In  the  field  of  labor  relations  the  attitude  of  government  towards 
combinations  of  laborers  is  made  evident  by  a series  of  statutes  condemn- 
ing concerted  activity  of  all  kinds  directed  towards  the  alteration  of 
existing  labor  relationships.  Thus  in  1720  Parliament,  reciting  that  the 
journeymen  tailors  of  London  and  Westminster  ’’have  entered  into  combinations 
to  advance  their  wages  to  unreasonable  prices,  and  lessen  their  usual  hours 
of  work,  which  is  of  evil  example,  and  manifestly  tends  to  the  prejudice 
40  of  trade,  to  the  encouragement  of  idleness,  and  to  the  great  necessity  of 
the  poor,  decreed  that  all  such  contracts,  covenants  or  agreements  be  null 
and  void,  and  that  all  persons  entering  into  them  should  be  condemned  to 
hard  labour  or  the  common  gaol  without  bail  or  mainprize".  In  1725  the 
weavers  accused  by  Parliament  of  having  "presumed,  contrary  to  law,  to 
enter  into  Combinations",  were  directed  not  to  enter  into  such  combinations 
under  pain  of  imprisonment.  In  1749  the  provisions  of  this  statute  were 
extended  to  cover  journeymen  dyers  and  persons  engaged  in  the  manufacture 
of  felts  and  hats,  as  well  as  to  other  textile  trades.  In  1773  the  journey- 
men weavers  in  silk  manufacture  were  forbidden  to  enter  into  any  combination 
50  to  raise  their  wages  and  also  to  assemble  in  any  numbers  exceeding  ten  with 
the  intent  to  frame  or  deliver  petitions  touching  their  wages  or  prices  of 
work  unless  such  petitions  were  for  presentation  to  the  justices  of  peace, 
who  had  been  invested  with  the  right  to  fix  the  wages.  In  1793  riotous 
conduct  by  seamen,  keelmen,  casters  and  ship  carpenters  of  the  type  that 
would  commonly  occur  during  labor  difficulties  was  made  highly  penal.  In 
1796  employees  in  the  paper  manufactories  were  forbidden  to  combine  to  raise 
their  wages  and  all  assemblages  for  such  a purpose  were  declared  illegal. 

The  very  existence  of  a society  was  looked  upon  with  suspicion  and,  if 
secret  or  if  the  members  were  bound  together  by  oaths,  such  societies  were 
60  regarded  as  unlawful  and  their  members  subjected  to  criminal  penalties.*  * * 

The  development  of  the  treatment  of  combinations  of  laborers  by 
the  courts  during  this  period  parallels  the  legislative  attitude.  The 
records  disclose  several  instances  when  the  magistrates  dealt  rigorously 
with  combinations  of  employees  seeking  to  raise  their  wages.  In  1721  in 
Bex  v.  Journeymen --Tailors  of  Cambridge,  an  indictment  of  journeymen  tailors 
for  conspiracy  to  raise  their  wages  was  considered  by  the  King's  Bench. 

The  case,  inasmuch  as  later  authorities  regarded  it  as  a landmark  in  labor 
law,  deserves  special  notice.  Tho  court  held  that  the  indictment  set  forth 
70  a crime  saying  that  "a  conspiracy  of  any  kind  is  illegal  although  the  matter 
about  which  they  conspired  might  have  been  lawful  for  them,  or  any  of  them 
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to  do,  if  they  had  not  conspired  to  do  it,  as  appoars  in  the  case  of  The 
Tubwamen  v.  The  Brewers  of  London".  The  authority  of  this  case  as  accurately 
setting  forth  the  common-law  doctrine  of  conspiracy  as  applied  to  combina- 
tions of  laborers  was  to  be  disputed  at  later  periods  and  is  disputed  today. 

It  is  said  not  to  be  an  instance  of  the  application  of  the  common  law  inas- 
much as  the  conduct  complained  of  was  made  criminal  by  the  statute  of  7 
Geo.l,  c.l3.  To  this,  however,  there  are  two  conclusive  answers.  The 
statute  of  7 Geo.l,  c.13,  by  its  terms  applied  only  to  the  journeymen 
10  tailors  of  London  and  Westminster,  whereas  the  defendants  were  journeymen 
tailors  of  Cambridge.  Furthermore  the  indictment  was  brought  not  under  the 
statute  but  under  common  law,  the  court  replying  to  the  contention  that  the 
indictment  was  faulty  by  not  concluding  contra  forman  statuti , by  saying 
that  the  indictment  need  not  so  conclude  inasmuch  as  it  was  "for  a conspiracy, 
which  is  an  offense  at  common  law".  A further  attack  upon  the  case  lias  been 
made  on  the  ground  that  the  reporter  could  not  be  relied  upon.  But  though 
the  Modern  Reports  may  be  justly  so  criticized  in  general  terns,  more 
evidence  of  their  fallaciousness  in  this  instance  is  demanded  in  order  to 
substantiate  such  an  assault.  Finally  the  case  is  disputed  upon  the  thesis 
20  that  it  has  no  foundation  at  "common  law".  The  answer  to  such  a charge  is 
not  to  be  made  by  merely  counting  the  few  authorities  that  my  antedate 
the  case.  "Common  law"  must  be  made  to  meet  the  occasions  that  arise,  and 
a review  of  the  antecedent  social  trends  demonstrates  how  Inescapably,  from 
the  viewpoint  of  that  society,  the  court  was  driven  to  its  conclusion  that 
combinations  of  employees  to  raise  wages  were  criminal  conspiracies.  As 
Recorder  Levy  of  the  Mayor's  Court  in  Philadelphia  about  a hundred  years 
later  succinctly  described  the  common  law  attitude  towards  collective  labor 
action:  "A  combination  of  workmen  to  raise  their  wages  may  be  considered 
in  a two  fold  point  of  view;  one  is  to  benefit  themselves  * * * the  other 
30  is  to  injure  those  who  do  not  join  their  society.  The  rule  of  law  condemns 
both".  . 

The  decision  in  the  Journeymen  Tailors  case  was  followed  in  Rex  v. 
Eccles,  where  the  indictment  set  forth  conduct  on  the  part  of  journeymen 
tailors  designed  to  impoverish  an  employer.  In  that  case  Lord  Mansfield 
took  occasion  to  state  that  "the  illegal  combination  is  the  gist  of  the 
offense,  persons  in  possession  of  any  articles  of  trade  may  sell  them  at 
such  prices  as  they  my  individually  please,  but  if  they  confederate  and 
agree  not  to  sell  them  under  certain  prices,  it  is  conspiracy;  so  every 
40  man  may  work  at  what  price  he  pleases,  but  a combination  not  to  work  under 
certain  prices  is  an  indictable  offense".  It  is  true  that  these  two  de- 
cisions are  the  only  pronouncements  upon  this  subject  made  during  that 
century  by  the  greater  courts.  But  evidence  exists  that  prosecutions 
of  striking  workmen  for  conspiracy  were  not  uncommon  in  the  inferior  courts. 
In  1761  indictments  were  returned  against  journeymen  cabinetmakers  for 
combining  to  raise  their  wages  and  lessen  their  hours  of  work.  In  1765  and 
1770  London  tailors  were  indicted  for  conspiracy  at  the  ®ld  Bailey  without 
any  particular  regard  to  the  statutes  affecting  the  pursuit  of  their  trade. 

In  1786  five  London  bookbinders  were  convicted  of  conspiracy  for  leading  a 
50  strike  to  reduce  their  working  hours  from  twelve  to  eleven.  In  1798  five 
journeymen  printers  were  indicted  for  conspiracy  at  the  ©Id  Bailey,  and  in 
1799  two  London  shoemakers  were  prosecuted  for  picketing  and  two  York  shoe- 
makers were  convicted  of  combining  to  raise  the  price  of  their  labor. 

Secondary  authorities  uniformly  concur  in  this  view  that  the  general 
crime  of  conspiracy  embraced  all  the  common  collective  activities  of 
employees.  Indeed,  the  conception  that  there  was  no  Buch  common  law  crime 
capable  of  making  illegal  the  ordinary  employee  combination,  seems  not  to 
have  been  seriously  argued  until  in  a later  era,  men  sought  a legal  justi- 
60  fication  for  their  humanitarian  impulses  and  a defense  for  their  avowal  of 
the  desirability  of  trade  unionism.  The  philosophical  difficulty  involved 
in  the  conclusion  that  conspiracy  was  the  gist  of  the  offense  and  that  two 
or  more  could  not  ccmbine  to  do  what  each  of  them  acting  individually  could 
lawfully  do  disturbed  none  of  the  judges  during  this  period.  Instead  they 
reacted  to  the  inevitable  impulse  of  trying  to  protect  their  economic 
society  against  the  thrust  of  collective  action  by  both  employers  and 
employees,  trying  either  to  retain  the  earlier  concept  of  governmental 
determination  of  wages  and  hours  or  the  later  assumption  that  as  to  these 
and  other  conditions  of  labor  only  individual  bargaining  was  to  be  allowed. 

70  They  perceived  concretely  enough  the  dangers  to  their  traditional  economy 
involved  by  any  recognition  of  the  legality  of  collective  a#tion  and,  in 
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seeking  for  an  appropriate  legal  instrument  with  which  to  avert  that  danger, 
naturally  enough  seized  upon  the  convenient  and  flexible  device  of  conspir- 
acy. By  making  the  legality  of  combination  depend  upon  the  test  of  "illegal 
purposes"  or  "unlawful  means",  they  were  enabled  to  mould  a legal  doctrine 
that  would  serve  the  end  of  keeping  their  civilization  true  to  what  they 
conceived  to  be  its  objectives. 

[The  case  of  The  Tubwomon  v.  The  Brewers  of  London  referred  to  in 
10  the  above  passage  is~supposed  to  be  Rex  v.  Starling  ( l65j? ) , 1 Leo.  125, 

1 Sid.  174,  1 Keb.  650.  1 

[Cf . , Hedges  and  Winterbottom,  Legal  History  of  Trade  Unionism, 
chapter  2.  The  authors  conclude:  The  theory  that  at  common  law  a combina- 
tion to  raise  wages  was  criminal  is  not  upheld  by  reliable  authority.  The 
courts,  especially  after  1700,  regarded  nearly  all  combinations  with  such 
antipathy  that  they  gradually  extended  the  scope  of  the  crime  of  conspiracy 
to  unnatural  limits,  regardless  of  consistency.  A combination  usually 
gives  to  a meditated  act  a greater  element  of  danger,  and  the  courts  were 
20  only  too  ready  to  hold  as  criminal  any  combinations  whose  activities 

affected  the  public.  It  would  have  been  preferable  to  have  subjected  com- 
binations to  raise  wages  to  the  inquiry  whether  they  employed  unlawful 
means  or  coercion  in  achieving  their  object.  The  decisions  are  few,  and 
they  disclose  no  satisfactory  explanation  of  the  theory  on  which  they 
rested.  Nevertheless  the  theory  that  combinations  to  raise  wages  were 
criminal  at  common  law  appears  to  have  been  generally  accepted  in  the  years 
immediately  preceding  1799-  ] 

30  3*  The  Combinations  Acts  of  1799  and  1800 

The  Combination  Act,  1800,  39  & 40,  Geo.3, c.106. 

Whereas  it  is  expedient  to  explain  and  amend  an  Act,  passed  in  the 
thirty- ninth  year  of  the  reign  of  his  present  Majesty,  intituled,  An  Act 
to  prevent  unlawful  combinations  of  workmen;  be  it  therefore  enacted,  by 
the  King's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
40  passing  of  this  Act,  the  said  Act  shall  be  repealed;  and  that  all  contracts, 
covenants,  and  agreements  whatsoever,  in  writing  or  not  in  writing,  at 
any  time  or  times  heretofore  made  or  entered  into  by  or  between  any  journey- 
men manufacturers  or  other  persons  within  this  Kingdom,  for  obtaining  an 
advance  of  wages  of  them  or  any  of  them,  or  any  other  journeymen  manufac- 
turers or  workmen,  or  other  persons  in  any  manufacture,  trade,  or  business, 
or  for  lessening  or  altering  their  or  any  of  their  usual  hours  or  time  of 
working,  or  for  decreasing  the  quantity  of  work,  (save  and  except  any  con- 
tract made  or  to  be  made  between  any  master  and  his  journeyman  or  manufac- 
turer, for  or  on  account  of  the  work  or  service  of  such  journeyman  or  manu- 
50  facturer  with  whom  such  contract  may  be  made),  or  for  preventing  or  hinder- 
ing any  person  or  persons  from  employing  whomsoever  he,  she,  or  they  shall 
think  proper  to  employ  in  his,  her,  or  their  manufacture,  trade,  or  business, 
or  for  controlling  or  any  way  affecting  any  person  or  persons  carrying  on 
any  manufacture,  trade  or  business,  in  the  conduct  and  management  thereof, 
shall  be  and  the  same  are  hereby  declared  to  be  illegal,  null,  and  void, 
to  all  intents  and  purposes  whatsoever. 

Section  2.  And  be  it  further  enacted,  that  no  journeyman,  workman,  or 
other  person  shall  at  any  time  after  the  passing  of  this  Act  make  or  enter 
60  into,  or  be  concerned  in  the  making  of  or  entering  into  any  such  contract, 
covenant,  or  agreement,  in  writing  or  not  in  writing,  as  is  herein-before 
declared  to  be  an  illegal  covenant,  contract,  or  agreement;  and  every 
journeyman  and  workman  or  other  person  who,  after  the  passing  of  this  Act, 
shall  be  guilty  of  any  of  the  said  offences,  being  thereof  lawfully  con- 
victed, upon  his  own  confession,  or  the  oath  or  oaths  of  one  or  more  credible 
witness  or  witnesses,  before  any  two  Justices  of  the  Peace  for  the  county, 
riding,  division,  city,  liberty,  town,  or  place  where  such  offence  shall  be 
committed,  (which  oath  either  of  such  justices  if  hereby  authorized  and 
empowered  to  administer  in  such  case,  and  in  all  other  cases  where  an  oath 
70  is  to  be  taken  before  any  justices  of  the  peace  in  pursuance  of  this  Act), 

within  three  calendar  months  next  after  the  offence  shall  have  been  committed, 


■ 


Labour  Lav  - Chapter  I 


8. 


shall,  by  order  of  such  Justices,  be  committed  to  and  confined  in  the  common 
gaol  vi thin  his  or  their  jurisdiction,  for  any  time  not  exceeding  three 
calendar  months,  or  at  the  discretion  of  such  justices  shall  be  committed 
to  some  house  of  correction  vithin  the  same  jurisdiction,  there  to  remain 
and  be  kept  to  hard  labour  for  any  time  not  exceeding  tvo  calendar  months. 

Section  3.  And  be  it  further  enacted,  that  every  journeyman  or  vorkman, 
or  other  person,  vho  shall  at  any  time  after  the  passing  of  this  Act,  enter 
10  into  any  combination  to  obtain  an  advance  of  vages,  or  to  lessen  or  alter 
the  hours  or  duration  of  the  time  of  vorking,  or  to  decrease  the  quantity 
of  vork,  or  for  any  other  purpose  contrary  to  this  Act,  or  vho  shall,  by 
giving  money,  or  by  persuasion,  solicitation  or  intimidation,  or  any  other 
means,  vilfully  and  maliciously  endeavour  to  prevent  any  unhired  or  un- 
employed journeyman  or  vorkman,  or  other  person,  in  any  manufacture,  trade, 
or  business,  or  any  other  person  vanting  employment  in  such  manufacture, 
trade,  or  business,  from  hiring  himself  to  any  manufacturer,  or  tradesman, 
or  person  conducting  any  manufacture,  trade,  or  business,  or  vho  shall, 
for  the  purpose  of  obtaining  an  advance  of  vages,  or  for  any  other  purpose 
20  contrary  to  the  provisions  of  this  Act,  vilfully  and  maliciously  decoy, 
persuade,  solicit,  intimidate  influence,  or  prevail,  or  attempt  or  en- 
deavour to  prevail,  on  any  journeyman  or  vorkman  or  other  person  hired  or 
employed,  or  to  be  hired  or  employed  in  any  such  manufacture,  trade,  or 
business,  to  quit  or  leave  his  vork,  service,  or  employment,  or  vho  shall 
vilfully  and  maliciously  hinder  or  prevent  any  manufacturer  or  tradesman, 
or  other  person,  from  employing  in  his  or  her  manufacture,  trade,  or 
business,  such  journeyman,  vorkman,  and  other  persons  as  he  or  she  shall 
think  proper,  or  vho,  being  hired  or  employed  shall,  vithout  any  just  or 
reasonable  cause,  refuse  to  vork  vith  any  other  journeyman  or  vorkman 
30  employed  or  hired  to  vork  therein,  and  vho  shall  be  lav fully  convicted  of 
any  of  the  said  offences,  upon  his  ovn  confession,  or  the  oath  or  oaths 
of  one  or  more  credible  vitness  or  vitnesses,  before  any  tvo  justices  of 
the  peace  for  the  county,  riding,  division,  city,  liberty,  tovn,  or  place, 
vher©  such  offence  shall  be  committed,  vithin  three  calendar  months  next 
after  the  offence  shall  have  been  committed,  shall,  by  order  of  ouch 
justices  be  committed  to  and  be  confined  in  the  common  gaol  vithin  his  or 
their  jurisdiction,  for  any  time  not  exceeding  three  calendar  months;  or 
othervise  be  committed  to  some  house  of  correction,  vithin  the  same  juris- 
diction, there  to  remain  and  be  kept  to  hard  labour  for  any  time  not  ex- 
40  ceeding  tvo  calendar  months. 

Section  4.  And  for  the  more  effectual  suppression  of  all  combinations 
amongst  journeymen,  vorkmen,  and  *ther  persons  employed  in  any  manufacture, 
trade  or  business,  be  it  further  enacted,  that  all  and  every  persons  or 
person  vhcmsoever,  (vhether  employed  in  any  such  manufacture,  trade  or 
business  or  not),  vho  shall  attend  any  meeting  bad  or  held  for  the  purpose 
of  making  or  entering  into  any  contract,  covenant,  or  agreement,  by  this 
Act  declared  to  be  illegal,  or  of  entering  into,  supporting,  maintaining, 
continuing,  or  carrying  on  any  combination  for  any  purpose  by  this  Act 

50  declared  to  be  illegal,  «r  vho  shall  summons,  givo  notice  to,  call  upon, 

persuade,  entice,  solicit,  or  by  intimidation,  or  any  other  means,  endeavour 
to  induce  any  journeyman,  vorkman,  or  other  person  employed  in  any  manu- 
facture, trade,  or  business,  to  attend  any  such  meeting,  or  vho  shall 
collect,  demand,  ask,  or  receive  any  sum  of  monoy  from  any  such  journey- 
man, vorkman,  or  other  person,  for  any  of  the  purposes  aforesaid,  or  vho 
shall  persuade,  entice,  solicit,  or  by  intimidation,  or  any  other  means, 
endeavour  to  induce  any  such  journeyman,  vorkman,  or  other  person  to  enter 
into  or  be  concerned  in  any  such  combination,  or  vho  shall  pay  any  sum  of 

money,  or  make  or  enter  into  any  subscription  or  contribution,  for  or  to- 

60  vards  the  support  or  encouragement  of  any  such  illegal  meeting  or  combina- 
tion, and  vho  shall  be  lavfully  convicted  of  any  of  the  said  offences,  upon 
his  ovn  confession,  or  the  oath  or  oaths  of  ono  or  more  crediblo  vitness  or 
vitnesses,  before  any  tvo  justices  of  the  peace  for  the  county,  riding, 
division,  city,  liberty,  tovn,  or  place  vhere  such  offence  shall  be 
committed,  vithin  throe  calendar  months  next  after  the  offence  shall  have 
been  committed,  shall,  by  order  of  such  justices,  be  committed  to  and  con- 
fined in  the  common  gaol  vithin  his  or  their  jurisdiction,  for  any  time  not 
exceeding  three  calendar  months;  or  othervise  be  committed  to  some  house  of 
correction  vithin  the  same  jurisdiction  there  to  remain  and  be  kept  to 
70  hard  labour  for  any  time  not  exceeding  tvo  calendar  months. 
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Section  5.  And  be  it  further  enacted,  that  no  person  (whether  employed  as 
a journeyman  or  workman  in  any  manufacture,  trade , or  "business,  or  not) 
shall  at  any  time  after  the  passing  of  this  Act  wilfully  pay  or  give  any 
sum  of  money,  as  a subscription  or  contribution  for  the  purpose  of  paying 
expenses  incurred  or  to  be  incurred  by  any  person  or  persons  acting  con- 
trary to  the  provisions  of  this  Act,  by  payment  of  money,  or  other  means, 
support  or  ma into  in  any  journeyman,  workman,  or  other  person,  or  contribute 
towards  his  support  or  maintenance,  for  the  purpose  of  inducing  him  to 
10  refuse  to  work,  or  to  be  hired  or  employed  in  any  manufacture,  trade,  or 
business.  * * * 

Section  9.  And  be  it  further  enacted,  that  all  and  every  persons  or 
person  who  shall  or  may  offend  against  this  Act,  shall  and  may,  equally 
with  all  other  persons,  be  called  upon  and  compelled  to  give  his  or  her 
testimony  and  evidence,  as  a witness  or  witnesses  on  behalf  of  his  Majesty, 
or  of  the  prosecutor  or  informer,  upon  any  information  to  be  made  or 
exhibited  under  this  Act  against  any  other  person  or  persons,  not  being 
such  witness  or  witnesses  a3  aforesaid;  and  that  in  all  such  cases,  every 
20  person  having  given  his  or  her  testimony  or  evidence  as  aforesaid,  shall 
be  and  hereby  is  indemnified  of,  from,  and  against  any  information  to  be 
laid,  or  prosecution  to  be  commenced  against  him  or  her  for  having 
offended  in  the  matter  wherein  or  relative  to  which  he,  she,  or  they  shall 
have  given  testimony  or  evidence  as  aforesaid. 

Section  17.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
all  contracts,  covenants,  and  agreements  whatsoever,  in  writing  or  not  in 
writing,  made  or  to  be  made  by  or  between  any  masters  or  other  persons, 
for  reducing  the  wages  of  workmen,  or  for  adding  to  or  altering  the  usual 
30  hours  or  time  of  working,  or  for  increasing  the  quantity  of  work,  shall  be, 
and  the  same  are  hereby  declared  to  be  illegal,  null,  and  void,  to  all 
intents  and  purposes  whatsoever;  and  all  and  every  such  masters,  being 
thereof  lawfully  convicted  by  the  oath  or  oaths  of  one  or  more  credible 
witness  or  witnesses,  before  any  two  justices  of  the  peace  for  the  county, 
riding,  division,  city,  liberty,  town,  or  place,  where  such  offence  shall 
have  been  committed,  within  three  calendar  months  nert  after  the  offence 
shall  have  been  committed,  shall  forfeit  and  lose  the  sum  of  twenty  poimds, 
one  moiety  thereof  to  his  Majesty,  and.  the  other  moiety  in  equal  shares 
to  the  informer  and  the  poor  of  the  parish  where  such  offence  has  been 
lj.0  committed;  and  in  case  any  such  forfeiture  or  penalty  shall  not  be  forth- 
with paid  pursuant  to  such  conviction,  such  justices  shall,  by  warrant 
under  their  hands,  cause  the  same  to  be  levied,  by  distress  and  sale  of 
the  offender's  goods  and  chattels,  together  with  all  costs  and  charges 
attending  such  distress  and  sale;  and  in  case  no  sufficient  distress  can 
be  had,  such  justices  shall,  by  warrant  under  their  hands,  commit  the 
offender  to  the  common  gaol,  or  some  house  of  correction  within  their 
jurisdiction,  for  any  time  not  exceeding  three  calendar  months  nor  less 
than  two  calendar  months. 

50  Section  18  provided  for  the  arbitration  of  disputes  as  to  wages 

or  workmanship  or  compliance  with  any  contract  for  work  or  wages.  The 
arbitration  was  to  be  before  two  persons  (each  of  the  parties  appointing 
one)  who,  if  they  could  not  agree  within  three  days  after  submission  to 
arbitration,  could  be  required  by  either  of  the  parties  to  have  their 
differences  finally  decided  by  a Justice  of  the  Peace. 

Section  23  gave  an  appeal  against  any  conviction  under  the  Act 
to  the  Court  of  General  Sessions  or  General  Quarter  Sessions  of  the  Peace, 
the  decision  of  which  was  final. 

60 

[The  differences  between  the  Combination  Act  of  1799,  39  Geo. 3, 
c.8l  and  the  Act  of  1800  which  repealed  it  are  shortly  put  in  Landis  and 
Manoff , op.cit. , p.l6,  as  follows:  The  Act  of  1799  brought  forth  some 
protests  from  the  workmen,  and  the  next  Parliament  alleviated  a little, 
but  only  a little,  its  rigor.  The  Act  of  1800  substituted  two  magistrates 
for  the  one  magistrate  theretofore  set  up  as  the  court  to  try  offenses 
under  the  Act.  It  eliminated  the  vague  phraseology  of  "directly  or  in- 
directly" in  the  anti- picketing  section  of  the  Act,  substituting  therefor 
the  words  "wilfully  and  maliciously".  The  most  important  change,  however, 
70  was  the  addition  of  certain  arbitration  clauses,  giving  a judicial  remedy 
in  those  situations  where  objection  was  made  to  wages,  hours  or  the  con- 
ditions of  labor.  But  the  anti -combination  features  of  the  Act  of  1799 
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were  kept  intact.] 

Hedges  and  Winterbottom,  op.cit.  p.20 

The  purpose  of  the  Comhi nation  Acts  may  he  very  simply  stated. 

They  were  intended  to  render  criminal  all  combinations  of  workmen,  whether 
ephemeral  or  permanent,  which  were  formed  with  the  object  of  securing  any 
improvement  in  the  conditions  of  labour  or  of  promoting  anything  which  it 
10  was  in  the  workmen's  interest  to  obtain.  The  primary  design,  if  not  the 
practical  result,  of  the  Acts  was  to  permit  the  individual  workman  to  de- 
mand what  wages  or  make  what  stipulations  he  thought  fit,  and  work  for 
whichever  master  he  desired,  hut  any  move  towards  combination  for  any 
purpose  relating  to  the  employment  of  those  combining  was  to  be  visited 
with  penalties  as  a crime.  The  Acts,  then,  prescribed  a general  law, 
rendering  criminal  all  trade  unions  and  strikes,  applying  to  a 13.,  workmen 
in  all  trades,  and  the  detailed  wording  revealed  a determination  to  leave 
no  loophole  whereby  workmen  might  escape  punishment. 

20  [Webb,  History  of  Trade  Unionism,  comments  on  the  Combination 

Acts  as  follows!  The  grounds  for  this  drastic  measure  [Act  of  1799] 
appear  to  have  been  found  in  the  narked  incree.se  of  Trade  Unionism  among 
workers  of  various  kinds.  The  operatives'  combinations  were  regarded  as 
being  in  the  nature  of  mutiny  against  their  employers  and  masters;  des- 
tructive of  the  "discipline"  necessary  to  the  expansion  of  trade;  and 
interfering  with  the  right  of  the  employer  to  "do  what  he  liked  with  his 
own".  * * * 

The  general  Combination  Act  of  1800  was  not  merely  the  codification 
of  existing  laws,  or  their  extension  from  particular  trades  to  the  whole 
field  of  industry.  It  represented  a new  and  momentous  departure.  Hitherto 
30  the  central  or  local  authority  had  acted  as  a court  of  appeal  on  all 

questions  affecting  the  work  and  wages  of  the  citizen.  If  the  master  and 
Journeyman  failed  to  agree  as  to  what  constituted  a fair  day's  wage  for 
a fair  day's  work,  the  higgling  of  the  market  was  peremptorily  superseded 
by  the  authoritative  determination,  presumably  on  grounds  of  social  ex- 
pediency, of  the  standard  of  remuneration.  Probably  the  actual  fixing  of 
wages  by  justices  of  the  peace  fell  very  rapidly  into  disuse  as  regards 
the  majority  of  industries,  although  formal  orders  are  found  in  the  minutes 
of  Quarter  Sessions  during  the  first  quarter  of  the  nineteenth  century, 
and  deep  traces  of  the  practice  long  survived  in  the  customary  rates  of 
kO  hiring.  Towards  the  end  of  the  eighteenth  century,  at  any  rate,  free 

bargaining  between  the  capitalist  and  his  workmen  became  practically  the 
sole  method  of  fixing  wages.  Then  it  was  that  the  gross  injustice  of  pro- 
hibiting combinations  of  journeymen  became  apparent.  "A  single  master", 
said  Lord  Jeffrey,  "was  at  liberty  at  any  time  to  turn  off  the  whole  of  his 

workmen  at  once-- -100  or  1000  in  number if  they  would  not  accept  of  the 

wages  he  chose  to  offer.  But  it  was  made  an  offence  for  the  whole  of  the 
workmen  to  leave  that  master  at  once  if  he  refused  to  give  the  wages  they 
chose  to  require".  What  was  even  more  oppressive  in  practice  was  the 
employers'  use  of  the  threat  of  prosecution  to  prevent  even  the  beginnings 
50  of  resistance  among  the  workmen  to  any  reduction  of  wages  or  worsening  of 
conditions . 

It  is  true  that  the  law  forbade  combinations  of  employers  as  well 
as  combinations  of  journeymen.  Even  if  it  had  been  impartially  carried 
out,  there  would  still  have  remained  the  inequality  due  to  the  fact  that, 
in  the  new  system  of  industry,  a single  employer  was  himself  equivalent 
to  a very  numerous  combination.  But  the  hand  of  justice  was  not  impartial. 
The  "tacit,  but  constant"  combination  of  employers  to  depress  wages,  to 
which  Adam  Smith  refers,  could  not  be  reached  by  the  law.  Nor  was  there 
any  disposition  on  the  part  of  the  magistrates  or  the  judges  to  find  the 
60  masters  guilty,  even  in  cases  of  flagrant  or  avowed  combination.  No  one 
prosecuted  the  master  cutlers  who,  in  1814,  openly  formed  the  Sheffield 
Mercantile  and  Manufacturing  Union,  having  for  its  main  rule  that  no  merchant 
or  manufacturer  should  pay  higher  prices  for  any  article  of  Sheffield  make 
than  were  current  in  the  preceding  year,  with  a penalty  of  L100  for  each 
contravention  of  this  illegal  agreement.  During  the  whole  epoch  of  re- 
pression, whilst  thousands  of  journeymen  suffered  for  the  crime  of  combina- 
tion there  iB  no  case  on  record  in  which  an  employer  was  punished  for  the 
same  offence.  ] 
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Hammond  and  Hammond,  The  Town  labourer,  pp.  129  et  seg. 

The  Combination  laws  lasted  for  a quarter  of  a century,  and  during 
that  time  the  workpeople  were  at  the  mercy  of  their  masters.  * * * 

The  number  of  prosecutions  gives  a very  imperfect  measure  of  the 
influence  of  the  Combination  Jaws.  In  industrial  warfare  the  threat  was 
often  as  good,  or  better,  from  the  point  of  view  of  the  masters,  than  actual 
10  proceedings.  It  was  a common  practice  for  masters  to  take  the  preliminary 
steps  and  then  to  agree  to  withdraw  if  the  men  would  publish  a contrite 
submission  in  the  local  papers.  Such  an  advertisement  spread  fear  of  the 
law  as  widely  as  the  news  that  half  a dozen  workmen  were  in  prison.  An 
example  of  this  form  of  a submission  may  be  given  from  the  columns  of  the 
Tyne  Mercury:  ' 

"Whereas  upwards  of  80  Colliers  and  Workmen,  of  Poynton,  Worth, 
and  Norbury  Collieries,  in  Cheshire,  on  the  24th  September  last,  assembled 
together  in  a wood,  and  there  resolved  upon  demanding  from  their  employers 
20  an  advance  of  wages  according  to  written  terns  read  to  the  meeting,  and 
afterwards  delivered  to  the . underlookers  of  the  said  collieries.  These 
terms  being  so  extremely  exorbitant,  and  the  restrictions  as  to  working 
so  improper,  that  it  was  impossible  they  should  be  complied  with;  and 
all  the  said  colliers  left  their  work  at  once,  and  remained  out  of  employ- 
ment for  nine  weeks,  to  the  great  damage  of  the  collieries,  and  to  the 
extreme  inconvenience  of  the  public--for  this  unlawful  and  dangerous 
conspiracy  a prosecution  was  commenced  against  the  Secretary  and  Delegates 
of  the  conspirators,  to  answer  which  the  undersigned  were  under  recog- 
nisances to  appear  at  the  ensuing  sessions  at  Chester,  but  have  since 
30  applied  to  the  masters  (the  prosecutors)  to  be  forgiven,  and  to  be  permitted 
to  return  to  their  employment  like  the  rest  of  the  workmen,  without  any 
alteration  in  wages  or  restrictions  demanded,  which  the  masters  have  con- 
sented to  comply  with,  upon  condition  of  their  signing  a submission  to  be 
published  at  their  expence,  in  the  Chester,  Manchester,  and  Derby  papers, 

We,  the  undersigned,  do  therefore  most  humbly  acknowledge  the  impropriety 
of  our  proceedings,  and  return  our  thanks  for  the  lenity  we  have  experienced 
in  the  very  serious  prosecution  that  pended  over  us,  being  withdrawn". 

In  another  submission,  eighteen  crofters  of  Bolton,  of  whom  one 
40  alone  could  write,  not  only  apologize  for  joining  a society  that  had  turned 
out  to  bo  a combination  for  raising  wages,  and  thank  the  master  bleachers 
for  withdrawing  a prosecution,  but  recommend  all  other  crofters  to  desert 
this  illegal  society  at  once.  In  this  case  the  masters  were  represented 
as  relenting  because  of  the  "numerous  families"  of  the  workmen. 

The  Combination  laws  forbade  combination  among  masters  as  well  as 
among  men,  but  in  this  respect  they  were  a dead  letter.  The  masters  were 
not  obliged,  like  the  men,  to  give  evidence  against  each  other,  and  Place 
pointed  out  to  the  committee  in  1824  that  it  was  virtually  impossible  for 
50  workmen  to  prosecute  employers.  Seme  of  the  masters  were  not  aware  that 

they  came  under  the  laws  at  all,  and  the  magistrates  turned  a blind  eye  on 
the  most  public  and  overt  acts  of  employers.  There  was  indeed  no  conceal- 
ment of  the  truth  that  the  masters  acted  habitually  and  openly  as  if  the 
laws  had  placed  no  restraint  on  their  freedom  to  combine  for  reducing  wages. 

That  the  ruling  class  regarded  the  Combination  laws  as  directed 
solely  to  the  purpose  of  preventing  the  men  from  combining  1b  clear  from 
two  facts.  In  the  first  place,  although  the  laws  were  seen  by  everybody 
to  be  absolutely  inoperative  so  far  as  employers  were  concerned,  there  was 
60  no  proposal  to  amend  them  in  order  to  make  them  effective.  On  the  con- 
trary, the  only  proposals  made  were  proposals  for  making  them  more  drastic 
in  relation  to  men's  combinations.  Adam  Smith  had  given  as  one  of  his 
reasons  for  opposing  combination  laws  the  injustice  of  their  incidence,  it 
being  so  much  easier  for  masters  to  combine  in  secret  than  for  men.  The 
ruling  class  acted  as  if  the  inequalities  of  circumstance  were  just  the 
other  way.  In  the  second  place,  Sheridan  and  his  friends  had  contrived,  in 
spite  of  Pitt's  opposition,  to  introduce  some  arbitration  clauses  into  the 
Act.  These  clauses  were  useless,  because  the  masters  were  able  to  evade 
them,  but  Parliament  never  tried  to  oblige  the  masters  to  accept  them. 

TO 

The  repeal  of  the  Combination  Laws,  which  was  brought  about  in  1824, 
is  perhaps  the- most  remarkable  achievement  in  this  period. 
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1+ . The  Combination  Acta  of  1824  and  1825 

Ian&ls  and  Manoff,  op.  cit.,  p.  17  et  seq. 

The  movement  for  the  repeal  of  the  Combination  Act  of  1800  springs 
largely  from  a general  reaction  to  the  severe  treatment  accorded  combina- 
tions of  workers  during  this  period.  More  particularly  it  is  attributable 
to  the  efforts  of  two  men,  Francis  Place  and  Joseph  Hume.  The  former,  a 

10  tailor  and  an  employer  who  had  recoiled  from  the  judicial  handling  of 

combinations  of  workmen  seeking  to  improve  their  unfortunate  circumstances, 
was  abetted  in  Parliament  by  the  able  radical  Hume.  In  182*1-  they  succeeded 
in  getting  a parliamentary  committee  appointed  to  consider  the  combination 
laws,  and  so  adroitly  managed  both  the  committee  and  the  evidence  presented 
to  it,  that  the  declaratory  resolutions  of  the  committee  were  enacted  with 
scarcely  any  debate  by  Parliament. 

Such  was  the  genesis  of  the  Combination  Act  of  1824.  It  repealed 
all  the  earlier  combination  laws  and  provided  further  that  workmen  com- 
20  bining  to  obtain  an  advance  in  wages,  to  lessen  their  hours  of  work  or  to 

decrease  the  quantity  of  work,  to  induce  others  to  depart  from  their  work, 

or  to  regulate  the  mode  of  carrying  on  the  trade,  should  not  be  subject 
to  indictment  or  prosecution  for  conspiracy  under  common  law  or  under 
statute.  Similar  liberty  was  accorded  combinations  of  masters.  Persons, 
however,  who  used  violence  or  threats  or  intimidation  wilfully  and  mali- 
ciously to  induce  others  to  leave  their  work  or  not  to  accept  work  or  to 
accomplish  other  similar  ends  were  still  to  be  criminally  punishable. 
Conspiracies  to  effect  these  ends  by  such  means  were  also  outlawed. 

30  The  victory  of  Place  and  Hume  in  the  Combination  Act  of  1824  was 

short-lived.  Not  only  had  Parliament  failed  adequately  to  recognize  the 
import  of  this  legislation  when  it  passed  the  statute,  but  workmen,  taking 
advantage  of  its  provisions,  organized  a series  of  strikes  that  made 
public  opinion  recoil  from  the  grant  of  these  liberties.  Thus  the  employers 
in  the  next  Parliament  insisted  upon  its  repeal.  Place  and  Hume  fought  a 
brilliant  rearguard  action  but  could  only  win  for  the  workmen  upon  minor 
details.  The  Combination  Act  of  1825  had  few  positive  provisions  of  great 
significance.  It  elaborated  somewhat  the  anti-picketing  provisions  of  the 
Act  of  1824  making  it  a crime  if  "any  person  shall  by  violence  to  the 
40  person  or  property,  or  by  threats  or  intimidation  or  by  molesting  or  in 
any  way  obstructing  another,  or  endeavour  to  force  any  journeyman,  manu- 
facturer, workman  or  other  person  hired  or  employed  in  any  manufacture, 
trade  or  business,  to  depart  from  his  hiring,  employment  or  work,  or  to 
return  his  work  before  the  same  shall  be  finished,  or  prevent  or  endeavour 
to  prevent  any  journeyman,  manufacturer,  workman  or  other  person  not  being 
hired  or  employed  from  hiring  himself  to,  or  from  accepting  work  or  employ- 
ment from  any  person  or  persons.*  * *"  Employees  were  expressly  permitted 
to  meet  together  for  "consulting  upon  and  determining"  the  rate  of  wages 
or  hours,  and  agreements  fixing  wages  and  hours  were  legalized.  The  great 
50  importance  of  the  Act  of  1825,  however,  lies  in  its  repeal  of  the  Act  of 
1824  thus  restoring  the  common  law  of  conspiracy  as  applied  to  collective 
labor  action. 

The  Combination  Act,  1825,  6 Geo. 4,  c.129 

Whereas  an  Act  was  passed  in  the  last  session  of  Parliament,  in- 
tituled An  Act  to  repeal  the  Iaw3  relative  to  the  Combination  of  Workmen, 
and  for  other  Purposes  therein  mentioned,  by  which  Act  various  statutes 
and  parts  of  statutes  relating  to  combinations  among  workmen  for  fixing 
60  the  wages  of  labour,  and  for  regulating  and  controuling  the  mode  of  carry- 
ing on  any  manufacture,  trade  or  business,  were  repealed,  and  other  pro- 
visions were  made  for  protecting  the  free  employment  of  capital  and  labour, 
and  for  punishing  combinations  interfering  with  such  freedom,  by  means  of 
violence,  threats  or  intimidation:  and  whereas  the  provisions  of  the  said 
Act  have  not  been  found  effectual:  and  whereas  such  combinations  are  in- 
jurious to  trade  and  commerce,  dangerous  to  the  tranquillity  of  the  country, 
and  especially  prejudicial  to  the  interests  of  all  who  are  concerned  in 
them;  and  whereas  .it  is  expedient  to  make  further  provision,  as  well  for 
the  security  and  personal  freedom  of  individual  workmen  in  the  disposal  of 
70  their  skill  and  labour  as  for  the  security  of  the  property  and  persons  of 
masters  and  employers,  and  for  that  purpose  to  repeal  the  said  Act,  and  to 
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enact  other  provisions  and  regulations  in  lieu  thereof:  Be  it  therefore 
enacted  by  the  King’s  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  from  and  after 
the  passing  of  this  Act  the  said  recited  Act  of  the  last  Session  of  Parlia- 
ment shall  be  and  the  same  is  hereby  repealed. 

Section  3.  And  be  it  further  enacted,  that  from  and  after  the  passing  of 
10  this  Act,  if  any  person  shall  by  violence  to  the  person  or  property , or 
by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman,  manufacturer,  workman 
or  other  person  hired  or  employed  in  any  manufacture,  trade,  or  business, 
to  depart  from  his  hiring,  employment  or  work,  or  to  return  his  work  before 
the  same  shall  be  finished,  or  prevent  or  endeavour  to  prevent  any  journey- 
man, manufacturer,  workman  or  other  person  not  being  hired  or  employed  from 
hiring  himself  to,  or  from  accepting  work  or  employment  from  any  person  or 
persons;  or  if  any  person  shall  use  or  employ  violence  to  the  person  or 
property  of  another,  or  threats  or  intimidation,  or  shall  molest  or  in  any 
20  way  obstruct  another  for  the  purpose  of  forcing  or  inducing  such  person  to 
belong  to  any  club  or  association,  or  to  contribute  to  any  common  fund,  or 
to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to  any 
particular  club  or  association,  or  not  having  contributed  or  having  refused 
to  contribute  to  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on 
account  of  his  not  having  complied  or  of  his  refusing  to  comply  with  any 
rules,  orders,  resolutions  or  regulations  made  to  obtain  an  advance  or  to 
reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or 
to  decrease  or  alter  the  quantity  of  work,  or  to  regulate  the  mode  of 
carrying  on  any  manufacture,  trade  or  business,  or  the  management  thereof; 
30  or  if  any  person  shall  by  violence  to  the  person  or  property  of  another, 
or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any  manufacturer  or  person  carrying 
on  any  trade  or  business,  to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting  or  carrying  on  such  manufacture,  trade,  or  business, 
or  to  limit  the  number  of  his  apprentices,  or  the  number  or  description 
of  his  journeymen,  workmen  or  servants;  every  person  so  offending  or 
aiding,  abetting  or  assisting  therein,  being  convicted  thereof  in  manner 
hereinafter  mentioned,  shall  be  imprisoned  only,  or  shall  and  may  be 
imprisoned  and  kept  to  hard  labour,  for  any  time  not  exceeding  three 
40  calendar  months. 

Section  4.  Provided  always,  and  be  it  enacted,  that  this  Act  shall  not 
exbend  to  subject  any  persons  to  punishment,  who  shall  meet  together  for 
the  sole  purpose  of  consulting  upon  and  determining  the  rate  of  wages  or 
prices,  which  the  persons  present  at  such  mooting  or  any  of  them,  shall 
require  or  demand  for  his  or  their  work,  or  the  hours  or  time  for  which  he 
or  they  shall  work  in  any  manufacture,  trade  or  business,  or  who  shall 
enter  into  any  agreement,  verbal  or  written,  among  themselves,  for  the 
purpose  of  fixing  the  rate  of  wages  or  prices  which  the  parties  entering 
50  into  such  agreement,  or  any  of  them,  shall  require  or  demand  for  his  or 
their  work,  or  the  hours  of  time  for  which  he  or  they  will  work,  in  any 
manufacture,  trade  or  business;  and  that  persons  so  meeting  for  the  pur- 
poses aforesaid,  or  entering  into  any  such  agreement  as  aforesaid,  shall 
not  be  liable  to  any  prosecution  or  penalty  for  so  doing;  any  law  or 
statute  to  the  contrary  notwithstanding. 

Section  5-  Provided  also,  and  bo  it  further  enacted,  that  this  Act  shall 
not  extend  to  subject  any  persons  to  punishment  who  shall  meet  together 
for  the  sole  purpose  of  consulting  upon  and  determining  the  rate  of  wages 
60  or  prices  which  the  persons  present  at  such  meeting,  or  any  of  them,  shall 
pay  to  his  or  their  journeymen,  workmen  or  servants,  for  their  work,  or 
ohe  hours  or  time  of  working  in  any  manufacture,  trade  or  business,  or  who 
shall  enter  into  any  agreement  verbal  or  written,  among  themselves,  for 
the  purpose  of  fixing  the  rate  of  wages  or  prices,  which  the  parties 
entering  into  such  agreement,  or  any  of  them,  shall  pay  to  his  or  their 
journeymen  workmen  or  servants,  for  their  work,  or  the  hours  or  time  of 
working  in  any  manufacture,  trade  or  business;  and  that  persons  so  meeting 
for  the  purposes  aforesaid,  or  entering  into  any  such  agreement  as  afore- 
said, shall  not  be  liable  to  any  prosecution  or  penalty  for  so  doing,  any 
70  law  or  statute  to  the  contrary  notwithstanding. 
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Section  6.  And  be  it  further  enacted,  that  all  and  every  persons  and 
person  who  shall  or  may  offend  against  this  Act,  shall  and  may,  equally 
with  all  other  persons,  he  called  upon  and  compelled  to  give  his  or  her 
testimony  and  evidence  as  a witness  or  witnesses  on  "behalf  of  His  Majesty, 
or  of  the  prosecutor  or  informer,  upon  any  information  to  he  made  or  ex- 
hibited under  this  Act,  against  any  oilier  person  or  persons  not  being  such 
witness  or  witnesses  as  aforesaid;  and  that  in  all  such  cases  every  person 
having  given  his  or  her  testimony  or  evidence  as  aforesaid,  shall  he  and  is 
10  hereby  indemnified  of,  from  and  against  any  information  to  he  Laid,  or 

prosecution  to  he  commenced  against  him  or  her,  for  having  offended  in  the 
matter  wherein  or  relative  to  which  he,  Bhe  or  they  shall  have  given  testi- 
mony or  evidence  as  aforesaid. 

Section  7 provides  that  trials  of  offences  under  the  Act  take  place 
before  two  Justices  of  the  Peace. 

Section  8 empowers  and  requires  the  Justices  to  summon  witnesses 
"at  the  request  in  writing  of  any  of  the  parties". 

20 

Section  12  provides  for  an  appeal  from  conviction  to  the  next 
Court  of  General  Sessions  or  General  Quarter  Sessions  of  the  Peace,  the 
decision  of  such  court  being  final. 

Section  13  prohibits  an  employer  from  acting  as  a Justice  of  the 
Peace  under  the  Act. 

Hedges  and  Winterbottom,  op.  cit.,  p.  39 

30  The  Legislature  in  1825  firmly  believed  that  a combination  or 

agreement  to  alter  the  conditions  of  labour  was  a common  law  conspiracy, 
because  it  was  a combination  in  restraint  of  trade.  Its  intention  was 
that  the  common  law  should  operate  to  render  criminal  such  of  these  com- 
binations or  agreements  as  did  not  come  within  the  terms  of  sections  4 
and  5* 

Wright,  op.  cit.,  p.  35 

Some  traces  may  be  found  in  the  ancient  books  of  a doctrine  that 
40  it  may  he  criminal,  independently  of  combination,  for  one  man  to  oblige 
another  (by  bond  or  otherwise)  to  abstain  from  the  exercise  of  his  proper 
craft  or  employment  (Yearb.  2 Hen. 5,  5 b,  22,  set  out  in  11  Rep.  p.  53  b 
and  in  1 Sm.  L.C.,  Mitchell  v.  Reynolds;  Anon.  2 Leon.  210,  on  the  authority 
of  the  former  case);  and  if  this  was  the  law  it  would  follow  that  a com- 
bination for  the  like  purpose  might  be  criminal.  A more  general  doctrine 
was  several  times  suggested  by  Crompton  J.  (e.g.  1856.  Hilton  v.  Eckersley), 
that  all  "agreements  tending  directly  to  impede  and  interfere  with  the 
free  course  of  trade  and  manufacture"  were  not  only  illegal  in  the  sense 
that  they  could  not  be  enforced,  but  criminal  combinations.  It  does  not 
50  appear  that  this  doctrine  ever  received  the  assent  of  other  judges.  Lord 
Campbell,  C.J.  and  Erie,  J.  in  the  case  cited  disapproved  it.  The  Ex- 
chequer Chamber  in  the  same  case,  and  the  Q.B.  in  Hornby  v.  Close  (1867) 
declined  to  express  an  opinion  upon  it;  in  the  numerous  cases  of  indict- 
ments of  workmen  for  combinations  of  various  prohibited  kinds,  no  suggestion 
appears  ever  to  have  been  made  that  it  could  be  applied;  and  it  has  been 
usual  to  admit  the  right  of  workmen  to  strike  and  of  employers  to  lock  out 
in  combination.  The  question  is  now  concluded  by  the  34  & 35  Viet.  cc. 31, 
32,  as  to  combinations  of  employers  and  workmen,  and  it  is  not  likely  to 
occur  in  any  other  case.  Should  it  become  necessary  to  determine  the 
60  question,  it  is  conceived  that  it  must  be  held  that  up  to  the  present  time 
the  doctrine  has  not  been  established  by  any  binding  authority.  Moreover 
the  civil  courts  have  in  modern  times  gone  very  far  in  holding  that  agree- 
ments between  individuals  in  restraint  of  the  trade  of  one  of  them  may  be 
not  only  not  criminal  but  legal  and  enforceable;  and  a rule  which  is  so 
vague  and  subject  to  such  wide  and  undefined  exceptions  does  not  appear  to 
be  properly  the  matter  of  criminal  law. 

[For  the  view  that  a cambinaticn  in  restraint  of  trade  was  not  a 
criminal  conspiracy  at  common  law,'  see  Regina  v.  Stainer  (I870),  11  Cox 
70  C.C.  483,  and  Bowen  L.J.  in  Mogul  Steamship  Co.  Ltd.  v.  McGregor,  Gow  & 

Co.  (1889),  23  Q.B  D.  598,  at  619^207] 
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Landis  and  Manoff,  op.cit.,  pp.  18-19 

The  common  lav  of  conspiracy  vas  not,  hovever,  restored  to  its  full 
extent.  The  Act  of  1825  had  legalized  voluntary  collective  action  in  the 
form  of  trade  agreements  vhen  dealing  vith  wages  and  hours  of  labor.  The 
legalization  of  these  ends  vhen  attempted  by  such  "voluntary"  means,  bad  a 
tendency  to  make  the  pursuit  of  those  ends  by  the  ordinary  peaceful  strike 
not  punishable  as  a criminal  conspiracy.  No  cases  thereafter,  like  Bex  v. 

10  Journeymen  Tailors  of  Cambridge,  hold  indictable  the  mere  combination  to 

raise  vages  or  lessen  hours  of  vork.  This  judicial  attitude  had  the  effect 
of  permitting  the  existence  of  trade  unions;  but,  at  the  same  time, 
activities  of  vorkmen  deemed  oppressive  of  employers  vere  still  punished  by 
emphasizing  the  illegality  of  the  means  that  they  employed.  Though  the 
strike  per  se  might  not  be  unlavful,  not  only  vere  its  ordinary  incidents 
unlavful,  buT  vhen  directed  tovards  ends  deemed  undesirable  by  the  judges, 
the  strike  vas  regarded  as  that  type  of  an  unlavful  "threat " vhich  made  the 
participants  guilty  of  criminal  conspiracy.  Thus  any  strike  vhich  sought 
the  discharge  of  certain  persons  obnoxious  to  the  striking  vorkers  vas 
20  illegal,  either  as  a matter  of  common  lav  or  as  the  sort  of  "threat"  made 
illegal  under  section  3 of  the  Act  of  1825 . Furthermore  any  type  of 
picketing  vas  unlavful.  Not  only  vas  it  unlavful  to  persuade  vorkmen  to 
break  their  contracts  of  employment,  but  to  pay  them  not  to  vork  vas  equally 
illegal,  as  veil  as  merely  to  persuade  them  to  leave  the  employment  of  their 
master. 

[The  unfavourable  judicial  attitude  tovard  picketing  in  this  period 
is  reflected  in  Regina  v.  Duf field  (1851),  5 Cox  C.C.  404  and  Regina  v. 
Rovlands  (1851),  5 Cox  C.C.  436;  a more  favourable  viev  vas  taken  a fev 
30  years  earlier  in  Regina  v.  Selsby  (1847),  5 Cox  C.C.  495n*  See  the  chapter 
on  Picketing,  infra,  j ~ 

— Molestation  of  Workmen  Act,  1859,  22  Viet.,  c.34 

I.  That  no  vorkman  or  other  person,  vhether  actually  in  employment 
or  not,  Bhall,  by  reason  merely  of  his  entering  into  an  agreement  vith  any 
vorkman  or  vorkmen,  or  other  person  or  persons,  for  the  purpose  of  fixing 
or  endeavouring  to  fix  the  rate  of  vages  or  remuneration  at  vhich  they  or 
any  of  them  shall  vork,  or  by  reason  merely  of  his  endeavouring  peaceably, 

40  and  in  a reasonable  manner,  and  vithout  threat  or  intimidation,  direct  or 
indirect,  to  persuade  others  to  cease  or  abstain  from  vork  in  order  to 
obtain  the  rate  of  vages  or  the  altered  hours  of  labour  so  fixed  or  agreed 
upon  or  to  be  agreed  upon,  shall  be  deemed  or  taken  to  bo  guilty  of 
"molestation"  or  "obstruction",  vithin  the  meaning  of  the  said  Act,  and 
shall  not  therefore  be  subject  or  liable  to  any  prosecution  or  indictment 
for  conspiracy:  provided  alvays,  that  nothing  herein  contained  shall 
authorize  any  vorkman  to  break  or  depart  from  any  contract  or  authorize 
any  attempt  to  induce  any  vorkman  to  break  or  depart  from  any  contract. 

50 

5.  Early  lav  in  Canada 

Trade  Union  lav  in  Canada,  Department  of  labour  of  Canada,  1935, 

The  typographical  union  vas  one  of  the  strongest  unions  and  took  an 
active  part  in  the  nine- hour  movement.  After  the  refusal  of  a request  for 
shorter  hours  in  Toronto  printing  shops  on  March  5,  1872,  a strike  vas 
called  on  March  25.  Printers'  strikes  vere  on,  also,  in  Hamilton  and 
60  London.  Some  tventy-four  members  of  the  union  in  Toronto  and  a fev  in 

other  cities  vere  arrested  and  imprisoned  on  a charge  of  criminal  conspiracy. 
Similar  action  had  been  taken  in  Toronto  in  1854  in  connection  vith  a 
printers'  strike  for  higher  vages  and  some  members  of  the  union  had  been 
fined  a penny  each  for  conspiracy.  In  1872,  the  Master  Printers'  Associ- 
ation sought  the  advice  of  Mr.  R.  A.  Harrison,  ^.C.,  as  to  the  legality  of 
the  strike.  The  lav  of  England  against  combinations  of  vorkmen  or  others 
as  it  had  been  in  1792  vas  part  of  the  lav  introduced  into  Upper  Canada  in 
that  year  and  vas  still  the  lav  in  Ontario.  In  Mr.  Harrison's  opinion,  a 
combination  of  vorkmen  to  affect  conditions  of  vork  vas  a conspiracy  at 
70  common  lav.  None  of  "the  protecting  statutes"  of  1824,  1825  and  1859  was 
in  force  in  Ontario  and,  in  any  case,  he  pointed  out,  only  combinations  to 


\ - - - 

' 

- 


‘ 


Labour  lav  - Chapter  I 


1 6. 


raise  wages  or  shorten  hours  were  freed  from  criminal  liability  under  the 
Act  of  1825.  It  did  not  legalize  combinations  to  induce  persons  to  leave 
work  before  the  end  of  the  term  for  which  they  were  hired  or  to  quit  work 
before  it  was  finished  or  to  refuse  to  enter  into  employment.  * * * 

It  should  be  noted,  as  a matter  of  historic  interest,  that  in  the 
Province  of  Nova  Scotia  trade  unions  had  had  a different  legal  history  from 
that  in  Ontario  and  the  other  provinces.  In  l8l6,  the  Legislature  of  Nova 
10  Scotia  passed  an  "Act  to  prevent  unlawful  combinations  of  master  tradesmen 
and  also  of  their  workmen  and  journeymen"  which  was  similar  to  the  Imperial 
statute  of  1800  except  that  no  provision  was  made  for  the  arbitration  of 
disputes.  This  Act  remained  nominally  in  force  until  I85I  when  it  was  re- 
pealed. The  preamble  to  the  1816  statute  ran  as  follows: 

Whereas  great  numbers  of  master  tradesmen,  journeymen  and  workmen 
in  the  Town  of  Halifax,  and  other  parts  of  the  province,  have  by  un- 
lawful meetings  and  combinations  endeavoured  to  regulate  the  rate  of 
wages,  and  to  effectuate  other  illegal  purposes,  for  remedy  whereof... 

20 

In  1864,  the  English  Act  of  1825  repealing  the  Combination  laws  was  adopted 
in  Nova  Scotia.  This  enactment  remained  on  the  statute  books  of  the 
province  until  the  year  after  the  passing  of  the  Trade  Unions  Act  by  the 
Parliament  of  Canada,  when  it  was  omitted  from  the  Revised  Statutes  of  Nova 
Scotia,  1873,  on  the  ground  that  the  subject  was  one  within  the  jurisdiction 
of  the  Dominion. 


P0LAK0FF  v.  WINTERS  GARMENT  CO.  In  the  Ontario  High  Court.  1928.  62 

30  O.L.R.  40. 

RANEY,  J.  ...Then  how  much  of  the  common  law  of  England  and  of  the 
statute  law  of  England  on  the  subject  of  labour  unions  is  the  law  of  Ontario? 
It  is  clear  that  the  whole  body  of  such  law  on  the  subject  as  then  existing 
was  introduced  into  this  province  on  the  15th  day  of  October,  1792  (31  Gao. 
Ill,  ch.31,  and  the  Property  and  Civil  Rights  Act,  R.S.O.  1927,  ch.130). 

That  meant  the  statutes  on  the  subject  from  Edward  I down  to  the  above  date. 
These  Acts,  as  we  have  seen,  were  all  repealed,  so  far  as  England  was  con- 
cerned, by  a statute  of  Geo.  IV.  in  1825.  They  appear  not  to  have  been  re- 
40  pealed,  so  far  as  this  Province  is  concerned,  till  the  Act  respecting 

Imperial  Statutes  relating  to  Property  and  Civil  Rights,  1902,  2 Edw.  VII, 
ch.  13.  That  Act  left  the  Province  with  no  Imperial  or  Provincial  statute 
law  dealing  with  the  status  of  trade  unions. 


6.  Developments  in  the  19th  Century:  Restraint  of  Trade 

Hedges  and  Winterbottom,  op.cit.,  pp.  52  et  seq. 

50  Between  1825  and  I87I,  the  courts  allowed  that  trade  societies  and 

other  combinations  of  masters  or  workmen  could  enter  into  agreements  re- 
lating to  wages  and  hours  of  labour  without  incurring  criminal  liability. 
In  some  cases  the  judges  went  further,  and  declined  to  see  any  criminality 
in  combinations  to  alter  other  conditions  of  employment  (e.g.  the  employ- 
ment of  non-unionists).  The  difficult  question  therefore  arose  as  to  the 
legal  status  of  such  combinations  or  agreements  as  were  not  criminal.  The 
question  was  important,  in  the  first  place,  in  deciding  whether  such  an 
agreement  between  masters  or  workmen  should  be  enforceable  by  the  courts 
as  a binding  contract;  and  secondly,  it  was  important  in  deciding  whether, 
60  and  if  so,  how  far,  the  benefits  of  the  Friendly  Societies  Act,  1855,  18  & 
19  Viet.,  c.63,  were  available  to  societies  performing  the  functions  of  a 
trade  union.  * * * 

Thus,  any  agreement,  which,  though  not  criminal,  purported  to 
oblige  the  members  adhering  to  it  to  subject  themselves  to  the  decisions 
of  the  majority  in  the  disposal  of  their  capital  or  Labour,  would  be  void 
and  unenforceable,  as  being  in  restraint  of  trade  and  opposed  to  public 
policy.  Consequently,  although  a trade  union  with  purposes  in  undue 
restraint  of  trade  could  lawfully  collect  voluntary  contributions  for  pur 
70  poses  which  were  not  criminal,  no  member  was  under  any  perfect  obligation 
in  law  to  contribute  to  or  pay  fines  imposed  by  the  union,  and  no  action 
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to  enforce  any  agreement  or  the  payment  of  any  ponalty  incurred  would  succeed, 
nor  could  any  member  enforce  the  satisfaction  of  any  "benefits  or  claims  to 
which  under  the  rules  or  agreements  ho  was  entitled.  The  courts  had  re- 
cognized, from  Mitchel  v.  Reynolds , (1711),  1 P.Vtaa.  181,  onwards,  that 
certain  agreements  in  restraint  of  trade  were  legally  enforceable,  and  that 
the  tests  devised  by  the  case-law  on  the  topic  must  be  applied  to  each  case. 

In  this  period  the  law  was  still  in' process  of  development.  It  may  be  said, 
however,  that  the  instances  of  workmen’s  or  masters’  agreements  which  came 
10  before  the  courts  up  to  I87I  were  regarded  with  much  suspicion,  and  the 
courts  required  very  little  evidence  of  restraint  on  individuals,  or  pos- 
sible damage  to  trade  or  society,  to  satisfy  them  that  the  agreement  should 
be  avoided.  * * * 

A trade  union  was  legal,  or  illegal  as  being  in  restraint  of  trade, 
or  criminal,  according  as  the  objects  which  it  set  before  itself,  and  the 
means  by  which  those  objects  were  sought  to  be  attained,  were  legal,  un- 
enforceable or  criminal.  In  practice,  the  activities  of  a union  which 
wished  to  remain  legal  were  very  limited.  It  had  to  confine  itself  to 
20  benevolent  purposes — the  objects  of  a friendly  society---or  to  the  obtain- 
ing of  information  regarding  employment.  If  it  went  further  and  sought  to 
achieve  objects  which  trade  unions  usually  pursue,  its  objects  were  regarded 
as  illegal,  in  the  sense  of  legally  unenforceable,  and  by  some  regarded  as 
criminal,  unless  they  kept  strictly  to  the  objects  named  in  Section  4 of 
the  Act  of  1825.  The  legal  status  of  a trade  union---!.©. , whether  its 
purposes  were  legal,  unenforceable  or  criminal- --determined  the  degree  of 
protection  which  the  law  would  afford  to  the  property  of  the  union. 

[The  Friendly  Societies  Act,  1855,  18  & 19  Viet.,  c.63  provided  by 
30  s.44  that  any  friendly  society  established  for  any  purpose  which  was  not 

illegal  could  by  depositing  its  rules  with  the  Registrar  of  Friendly 
Societies  use  the  facilities  of  the  Act  to  take  summary  proceedings  against 
officers  who  were  guilty  of  fraud  or  misappropriation  of  property  or  funds 
of  the  society.  Trade  unions  considered  that  this  enactment  would  enable 
them  to  overcome  the  common  law  rule  (see  Rex  v.  Blackburn  (1868),  11  Cox 
C.C.  157)  which  denied  protection  against  the  theft  or  embezzlement  of 
their  funds  or  property  by  members  or  officers  on  the  ground  that  the 
funds  or  property  being  the  joint  property  of  all  the  members,  no  indictment 
or  action  lay.  See  Webb,  op.cit.,  at  p.  261.  Hornby  v.  Close  (1867),  2 
40  Q.E.  153  and  Farrer  v.  Close  (1869),  4 Q.J.  602  made  it  clear  that  trade 
unions  which  were  "illegal"  as  being  in  restraint  of  trade  were  outside  of 
the  Friendly  Societies  Act.  Statutory  protection  for  trade  union  funds  and 
property  was  provided  by  the  larceny  and  Embezzlement  Act,  1868,  31  & 32 
Viet.,  c.ll6  and  the  Trade  Unions  Funds  Protection  Act,  1869,  32  & 33  Viet., 
c.6l.  The  latter  Act  remained  in  force  until  the  passing  of  the  Trade 
Union  Act,  1871,  34  & 35  Viet.,  c.31.] 

Erie,  Memorandum  on  the  law  Relating  to  Trade  Unions  (I869),  p - 72 

50  A person  can  neither  alienate  for  a time  his  freedom  to  dispose  of 

his  own  labour  or  his  own  capital  according  to  his  own  will,  nor  alienate 
such  freedom  generally  and  make  himself  a slave;  it  follows  that  he  cannot 
transfer  it  to  the  governing  body  of  a union. 

Dicey,  law  and  Public  Opinion  in  England,  (2d  od. ),  pp.  199  ©t  seq. 

What  is  of  even  more  consequence  the  best  and  wisest  of  the  judges 
who  administered  the  law  of  England  during  the  fifty  years  which  followed 
1825  were  thoroughly  imbued  with  Benthamite  liberalism.  They  believed  that 
60  the  attempt  of  trade  unions  to  raise  the  rate  of  wages  was  something  like 
an  attempt  to  oppose  a law  of  nature.  They  were  convinced — and  here  it  is 
difficult  to  assert  that  they  erred — that  trade  unionism  was  opposed  to 
individual  freedom,  that  picketing,  for  example,  was  simply  a form  of  in- 
timidation, and  that,  though  a strike  might  in  theory  be  legal,  a strike 
could  in  practice  hardly  be  carried  out  with  effect  without  the  employment 
of  some  form  of  intimidation  either  towards  masters  or  non-unionists.  Wo 
judges  have  ever  deserved  or  earned  more  respect  than  Erie  and  Bramwell, 
yet  Erie  deliberately  maintained  that  under  the  Act  of  1825  any  combination 
might  be  a conspiracy  that  interfered  with  "the  free  course  of  trade", 

70  whilst  Bramwell  enounced  the  doctrine  that  "the  liberty  of  a man’s  mind  and 
will  to  say  how  he  should  bestow  himself  and  his  means,  his  talents  and  his 
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industry,  is  as  much  a subject  of  the  law's  protection  as  that  of  his  body". 

RUSSELL  v.  AMALGAMATED  SOCIETY  OF  CARPENTERS  AND  JOINERS.  In  the  House  of 
Lords . [ 1912 3 ATC . 421 . 

LORD  MACNAGHTEN.  . . .A  trade  union  is  merely  an  unincorporated 
society  of  individuals.  The  designation  does  not  of  itself  import  illegality. 
10  There  have  been  many  and  probably  there  may  be  still  some  trade  unions  law- 
ful in  every  point  of  view,  and  not  depending  for  their  legality  or  for 
their  immunity  on  the  Act  of  1871.  This  proposition  is  recognized  plainly 
in  the  definition  of  a trade  union  contained  in  the  Act  of  1876. 

In  the  case  of  a trade  union  not  dependent  on  the  Trade  Union  Act3 
for  its  legality  or  immunity  the  law  is  open  to  the  members  of  the  society 
Just  as  it  is  in  the  case  of  other  voluntary  societies  for  the  purpose  of 
enforcing  contractual  rights  and  trusts  against  the  association. 

20  The  only  question,  therefore,  seems  to  be  this:  Is  this  trade 

union,  apart  from  the  Act  of  I87I,  a lawful  association?  The  answer  must 
depend  on  a consideration  of  its  purposes  as  manifested  in  it3  rules. 

It  is  not  every  restraint  of  trade  that  is  unlawful.  lut  I cannot 
doubt  that  restraint  of  trade  which  is  unreasonable,  oppressive,  and 
destructive  of  individual  liberty  is  unlawful.  And  I cannot  help  agreeing 
with  the  learned  judges  of  the  Court  of  Appeal  that  such  is  the  character 
of  some  of  the  rules  of  this  society,  and  further,  that  having  regard  to 
the  constitution  of  the  society,  the  powers  vested  in  its  executive  officers, 
30  and  the  blending  of  its  funds  for  all  purposes , it  is  impossible  to  separate 
what  is  legal  from  what  is  not  legal. 

LORD  ROJSCN  . . .The  first  question  that  arises  is  whether  the  agree- 
ment between  the  defendants  and  the  plaintiff's  husband,  as  emboded  in  the 
rules  of  the  defendant  society,  is  in  contravention  of  the  common  law 
doctrine  as  to  unlawful  restraint  of  trade.  If  so,  then  the  agreement  is 
void,  unless  what  is  legal  in  It  can  be  treated  as  wholly  independent  of 
its  illegal  objects.  For  the  purpose  of  dealing  with  this  question  it  is 
enough  to  refer  to  rule  48.  That  rule  constrains  a member  by  fine,  or  sus- 
40  pension  and  threat  of  expulsion,  to  comply  with  the  decision  of  the  executive 
committee  as  to  strikes  and  to  obey  the  recognized  trade  union  rules  of  the 
district,  whatever  they  may  be,  as  to  the  conditions  of  his  work.  It  also 
prohibits  him  from  "taking  a sub-contract  or  piecework,  or  working  for 
either  of  these  classes  of  employers  (sub- contractor  or  pieceworker  being 
defined  as  a person  taking  the  labour  of  a job  only  and  not  supplying  the 
material),  or  fixing,  using,  or  finishing  work  which  has  been  made  under 
unfair  conditions,  either  in  the  United  Kingdom  or  abroad,  or  contrary  to 
the  recognized  trade  rules  of  the  district  in  which  it  has  been  prepared". 
There  can  be  no  doubt  that  prior  to  the  Trade  Union  Act,  l871>  provisions 
50  of  this  sort  were  held  to  be  in  restraint  of  trade.  * * * 

Indeed,  had  the  law  been  otherwise,  the  Trade  Union  Act,  I87I, 
would  have  been  unnecessary. 

[See  generally  on  restraint  of  trade,  Hedges  and  Winterbottom, 
op.cit. , pp.  72-78*  Cf.  Raney  J.  in  Polakoff  v.  Winters  Garment  Co.  (1928), 

£2  ft.L.R.  40,  at  p.  5B7  where,  speaking  of  the  Russell  case,  supra , he  said: 
"As  I understand  the  judgments,  the  basis  of  the  condemnation  that  the 
English  Courts  have  visited  on  English  trade  unionism  is  to  be  found  mainly 
60  in  the  discipline  and  restrictions  of  conduct  to  which  members  of  the  unions 
are  required  to  give  their  assent.  It  must,  of  course,  be  quite  obvious 
that  without  the  strike  as  a weapon  and  without  the  discipline  necessary  to 
make  a strike  effective,  a labour  union  would  be  impotent;  but  that  also  is 
a matter  for  the  Legislature. 

The  conclusion  to  which,  therefore,  I am  compelled  is  that  the  law 
of  this  Province  applicable  to  the  facts  of  this  case  is,  to  all  intents 
and  purposes,  the  law  applicable  to  labour  unions  in  England  as  it  was  de- 
clared to  be  in  Hornby  v.  Close  in  I867  and  in  Farrer  v.  Close  in  1869,  and 
as  it  was  before  the  doctrine  of  restraint  of  trade  as  applied  to  labour 
70  unions  was  ameliorated  by  the  legislation  of  the  British  Parliament  in  1869 
and  in  later  years.  In  other  words,  I am  compelled  to  hold  that  in  this 
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Province  the  International  Ladies  Garment  Workers’  Union  is  an  illegal 
society,  incapable  because  of  its  illegality  of  maintaining  this  action,  or 
indeed  any  other  civil  action  in  an  Ontario  court.  The  common  law,  or 
rather  perhaps  the  public  policy,  enforced  by  the  English  courts,  as  applied 
to  labour  unions,  is  not  familiar  law  in  Ontario  courts,  and  the  proposition 
that  labour  unions  are  outside  the  protection  of  the  law  in  this  Province 
is  so  startling  a statement  that,  instead  of  U3ing  my  own  language  to  relate 
the  facts  in  this  case  to  the  law  as  I find  it,  I think  I had  better  do  so 
10  in  the  very  language  of  the  eminent  Judges  of  the  House  of  Lords  and  the 
English  Court  of  Appeal  by  whom  the  law  was  so  recently  settled  for  us  in 
the  Russell  case . " 

Raney  J.  concluded  that  the  judgment  of  the  House  of  Lords  in  the 
Russell  case  was  binding  in  virtue  of  the  decision  of  the  Judicial  Committee 
in  Robins  v.  National  Trust  Co.,  [192?]  A.C.  515* ] 

STARR  v . CHASE . In  the  Supreme  Court  of  Canada.  [192b]  S.C.R.  495- 

20  DUFF  J. : Provincial  and  Dominion  statutes  for  the  past  fifteen  or 

twenty  years  have  been  directed  to  the  encouragement  of  what  is  called 
"collective  bargaining".  Associations  of  employers,  as  well  as  associations 
of  employees,  must,  if  "collective  bargaining"  is  to  bo  effectual  and  bar- 
gains  are  to  be  carried  out,  have  rules  giving  authority  to  discipline  re- 
calcitrant members;  and  must  have  funds;  and  most  trade  unions  have  rules 
vesting  in  some  body  authority  to  give  a final  decision  upon  the  question 
of  strike  or  no  strike,  a fact  which  the  Industrial  Disputes  Act,  6-7  Edw. 
VII,  c.26,  sec.  15,  explicitly  recognizes.  It  would  be  singular  indeed  if 
the  rights  of  the  members  of  such  associations  in  the  funds  provided  for 
30  defraying  expenses  and  salaries  of  officers,  were  left  with  no  legal  pro- 
tection except  that  which  arises  from  the  liability  to  criminal  prosecution. 

[ It  should  perhaps  be  noted  that  Starr  v.  Chase  was  a proceeding 
to  protect  trade  union  funds  while  the  Polakoff  case'  supra , involved  an 
attempt  to  enforce  a collective  bargaining  agreement.] 

7 . Statutory  Reforms  in  Criminal  Conspiracy  and  Restraint  of  Trade . 

40  (A ) Criminal  Conspiracy 

Conspiracy  and  Protection  of  Property  Act,  1875,  38  & 39  Viet. 

— ... — 

Section  3-  An  agreement  or  combination  by  two  or  more  persons  to  do 
or  procure  to  be  done  any  act  in  contemplation  or  furtherance  of  a trade 
dispute  [between  employers  and  workmen]  shall  not  be  indictable  as  a cons- 
piracy if  such  act  committed  by  one  person  would  not  be  punishable  as  a 
crime. 

50 

Nothing  in  this  section  shall  exempt  from  punishment  any  persons 
guilty  of  a conspiracy  for  which  a punishment  is  awarded  by  an  Act  of 
Parliament . 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  un- 
lawful assembly,  breach  of  the  peace  or  sedition,  or  any  offence  against 
the  State  or  the  Sovereign. 

A crime  for  the  purposes  of  this  section  means  an  offence  punishable 
60  on  indictment,  or  an  offence  which  is  punishable  on  summary  conviction,  and 
for  the  commission  of  which  the  offender  is  liable  under  the  statute  making 
the  offence  punishable  to  be  imprisoned  either  absolutely  or  at  the  dis- 
cretion of  the  court  as  an  alternative  for  some  other  punishment. 

When  a person  is  convicted  of  any  such  agreement  or  comb" nation  as 
aforesaid  to  do  or  procure  to  be  done  an  act  which  is  punishable  only  on 
Bummary  conviction,  and  is  sentenced  to  Imprisonment,  the  imprisonment 
shall  not  exceed  three  months  or  such  longer  time,  if  any,  as  may  have  been 
prescribed  by  the  statute  for  the  punishment  of  the  said  act  when  committed 
70  by  one  person. 
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[The  bracketed  words,  "between  employers  and  workmen",  were  repealed 

by  s.5(3)  of  the  Trade  Disputes  Act,  1906,  6 Edw.7,  c.47,  which  went  on  to 
provide  that  the  expression  "trade  dispute"  in  The  Conspiracy  and  Protection 
of  Property  Act,  1875,  "means  any  dispute  between  employers  and  workmen, 
or  between  workmen  and  workmen,  which  is  connected  with  the  employment  or 
non- employment,  or  the  terms  of  the  employment,  or  with  the  conditions  of 
labour  of  any  person,  and  the  expression  'workmen*  means  all  persons 
employed  in  trade  or  industry,  whether  or  not  in  the  employment  of  the 

10  employer  with  whom  a trade  dispute  arises".  As  to  the  meaning  of  the  words 
"in  contemplation  or  furtherance  of  a trade  dispute",  see  Conway  v.  Wade, 
[1909''  A.C.  506,  per  Lord  Loreburn,  at  p.  512:  "I  think  they  mean  that 
either  a dispute  is  imminent  and  the  act  is  done  in  expectation  of  and 
with  a view  to  it,  or  that  the  dispute  is  already  existing  and  the  act  is 
done  in  support  of  one  side  to  it.  In  either  case  the  act  must  be  genuinely 
done  as  described,  and  the  dispute  must  be  a real  thing  Imminent  or  existing 

1 agree ....  that  the  section  [s.3  of  The  Trade  Disputes  Act,  1906]  cannot 
fairly  be  confined  to  an  act  done  by  a party  to  the  dispute.'. ....  If , however 
some  meddler  sought  to  use  the  trade  dispute  as  a cloak  beneath  which  to 

20  interfere  with  impunity  in  other  people's  work  or  business,  a jury  would  be 
entirely  justified  in  saying  that  what  he  did  was  done  in  contemplation  or 
in  furtherance,  not  of  the  trade  dispute,  but  of  his  own  designs,  sectarian, 
political,  or  purely  mischievous,  as  the  case  may  be.  Those  words  do,  in 
my  opinion,  in  seme  sense  import  motive " 

Cf,  also,  John  Milligan  & Co.  Ltd,  v.  Ayr  Harbour  Trustees,  [1915I 
S.C.  937,  per  Lord  Dundas  at  p.  951:  "An  act  done  'in  furtherance  of  a 
trade  dispute'  seems  to  me  to  imply  that  a trade  dispute  is  already 
established  and  afoot.  An  act  done  'in  contemplation  of  a trade  dispute' 
seems  to  me  to  refer  to  (certainly  to  include)  a dispute  not  yet  in  action. 

30  And  it  seems  to  me  that,  in  the  latter  case,  in  order  to  bring  the  statute 
into  application,  the  trade  dispute  must  be  one  'contemplated*  in  a reason- 
able sense  by  both  parties  to  it."] 

[The  Conspiracy  and  Protection  of  Property  Act  repealed  the  Criminal 
law  Amendment  Act,  1871,  34  & 35  Viet.,  c.32,  which,  by  making  it  an 
offence  for  any  person  to  use  certain  illegal  means  in  connection  with 
labour  activity,  preserved  the  common  law  of  criminal  conspiracy,  e.g.,  a 
conspiracy  to  do  a legal  act  by  illegal  means:  see  Pegina  v.  Bunn  (1872), 

12  Cox  C.C.  316.  And  see  the  chapter  on  Picketing,  infra. 

40  The  Conspiracy  and  Protection  of  Property  Act  by  s.4  imposed  a 

criminal  liability  on  persons  employed  in  the  supply  of  gas  or  water  who 
"wilfully  and  maliciously"  break  their  contracts  of  service,  knowing  or 
having  reasonable  cause  to  believe  that  the  probable  consequences  of  the 
breach  will  be  to  deprive  persons  of  their  supply  of  gas  or  water.  Elec- 
tricity was  included  in  this  provision  by  1919,  9 & 10  Geo.V,  c.100,  s.31.] 

Criminal  Code,  E.S.C.  1927,  c.36 

•Section  590.  No  prosecution  shall  be  maintainable  against  any  person  for 

50  conspiracy  in  refusing  to  work  with  or  for  any  employer  or  workman,  or  for 
doing  any  act  or  causing  any  act  to  be  done  for  the  purpose  of  a trade 
combination,  unless  such  an  act  is  an  offence  punishable  by  statute. 

Section  2(4l).  "Trade  combination"  means  any  combination  between  masters 
or  workmen  or  other  persons  for  regulating  or  altering  the  relations  between 
any  persons  being  masters  or  workmen,  or  the  conduct  of  any  master  or  work- 
man in  or  in  respect  of  his  business  or  employment,  or  contract  of  employ- 
ment or  service. 

60  Section  335  (a)*  "Act"  for  the  purposes  of  the  sections  relating  to 

offences  connected  with  trade  and  breaches  of  contract,  includes  a default, 
breach  or  omission. 

[S.590  appears  in  Part  XII  of  The  Criminal  Code;  s.2(4l)  appears 
in  the  general  interpretation  section  preceding  Part  I;  and  s.335(a)  appears 
in  Part  VII.  All  these  provisions  were  included  in  ss.518  and  519  of  the 
Criminal  Code,  1892  (Can.),  c.29.  They  originated  in  1875  (Can.),  c.39,  sa. 

2 and  3;  these  sections  were  re-enacted  by  1876  (Can.),  c.37,  s.4,  the  con- 
cluding words  being  "unless  such  an  act  is  an  offence  indictable  by  statute 

70  or  is  punishable  under  the  provisions  of  [this]  Act."  In  the  first  revision 
of  the  Statutes  of  Canada  in  1886,  the  concluding  words  became  "unless  such 
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act  is  an  offence  punishable  by  statute;  see  R.S.C.  1886,  c.173,  s*13*  In 
1890,  the  words  "in  refusing  to  work  with  or  for  any  employer  or  workman" 
became  part  of  what  is  now  s.590.  Those  words  were  introduced  as  a direct 
result  of  the  judgment  in  Regina  v.  Gibson,  infra . ] 

REGINA  v.  GIBSON.  In  the  Queen’s  Bench  Division.  1889*  16  O.R.  JOb. 

10  Caso  reserved  following  objection  taken  by  counsel  for  tho  accused 

to  an  indictment  charging  that  the  accused,  who  were  members  of  a trade 
union,  unlawfully  conspired  to  injure  B,  a non-union  worker,  and  to  prevent 
him  from  carrying  on  his  trade.  B was  a bricklayer  and  mason  employed  by 
a city  which  gave  to  P,  a private  contractor,  a contract  to  build  a city 
hall.  Members  of  the  bricklayers’  and  masons'  union  were  employed  by  the 
private  contractor  to  work  on  the  city  hall.  A rule  of  the  union  forbade 
members  to  work  with  non-union  men.  Members  of  the  union  put  pressure  on 
the  city  to  discharge  B by  resolving  in  a union  meeting  not  to  work  on 
the  city  hall  or  on  any  city  work  unless  B was  discharged.  The  jury  found 
20  the  accused  guilty. 

ARMiUR  C.J R.S.C.  ch.173,  sec.  13,  provides  that  in  this 

section,  the  expression  "trade  combination",  means  any  combination  between 
masters  or  workmen  or  other  persons,  for  regulating  or  altering  the  re- 
lations between  any  persons  being  masters  or  workmen,  or  the  conduct  of  any 
master  or  workman,  in  or  in  respect  of  his  business  or  employment,  or  con- 
tract of  employment  or  service;  and  the  expression  "act"  includes  a de- 
fault, breach,  or  omission. 

30  2.  No  prosecution  shall  be  maintainable  against  any  person  for 

conspiracy  to  do  any  act  or  to  cause  any  act  to  be  dono  for  the  purposes 
of  a trade  combination,  unless  such  act  is  an  offence  punishable  by  statute. 

Now  what  is  meant  by  "the  purposes  of  a trade  combination"  in  the 
second  branch  of  the  section?  Clearly  the  purposes  defined  in  the  first 
branch  of  the  section,  namely,  the  regulating  or  altering  the  relations  be- 
tween any  persons  being  masters  or  workmen,  or  the  conduct  of  any  master 
or  workman,  in  or  in  respect  of  his  business  or  employment,  or  contract  of 
employment  or  service. 

U0 

The  members  of  this  union  were  a combination  of  workmen,  and  as 
such  they  had  the  right  under  the  first  brach  of  this  section  to  regulate 
or  alter  the  relations  between  themselves  as  workmen  or  the  conduct  of  any 
one  of  themselves  as  such  workmen,  in  or  in  respect  of  his  business  or 
employment,  or  contract  of  employment  or  service. 

But  what  these  defendants  and  the  other  members  of  this  union  present 
at  the  meeting  referred  to  conspired  to  do  was  not  within  any  of  the  pur- 
poses of  their  combination  permitted  by  law,  nor  was  it  even  within  the 
50  purposes  of  their  constitution  and  rules. 

Tho  rule  upon  which  tho  defendants  roliod,  and  which  is  above 
quoted,  prohibited  any  member  from  working  more  than  two  days  with  any 
journeyman,  bricklayer,  or  stone-mason  that  was  not  a member  of  the  union, 
but  none  of  the  members  of  this  union  were  working  with  Buscombe,  nor  was 
he  employed  by  the  same  master. 

The  constitution  of  all  secret  societies  such  as  this  union  is 
professedly  benevolent,  but  the  use  mado  of  these  societies  by  those  who 
60  control  them  is  frequently  malevolent,  and  so  it  was  in  this  caso. 

The  members  of  this  union,  actuated  by  malice  against  Buscombe, 
had  the  previous  fall  deprived  Buscombe  of  his  employment  by  withdrawing 
their  men  from  work  upon  the  bell  tower.  These  defendants  and  the  other 
members  of  this  union  present  at  the  meeting  referred  to,  actuated  by 
malice  against  Buscombe,  conspired  and.  agreed  together  to  again  deprive 
Buscombe  of  his  employment  and  to  injure  him. 

The  authorities  leave  me  no  room  to  doubt  that  the  defendants  in 
70  conspiring  as  they  did  to  injure  Buscombe  by  depriving  him  of  his  employ- 
ment were  guilty  of  an  indictable  misdemeanour,  and  I am  clear  that  what 
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they  thus  conspired  to  do  was  not  for  the  purposes  of  their  trade  combination 
within  the  meaning  of  the  statute. 

The  evidence  amply  justified  the  conviction,  and  the  conviction  was 
right  and  must  be  affirmed. 

I refer  to  Regina  v.  Parnell,  14  Cox  C.C.  5 08,  and  to  State  v. 

Stewart,  59  VeraontT273,  in  which  latter  case  all  the  cases  on  the  subject 
10  of  such  a conspiracy  as  this  are  referred  to,*  and  to  Mogul  S . S . Co . v.  Mc- 
Gregor, 21  Q.B.D.  544. 

STREET  J The  defendants  were  members  of  a trade  union,  which 

was  a combination  of  workmen;  the  objects  declared  by  their  consitution 
being  "the  protection  of  its  members;  to  assist  each  other  by  legal  means 
in  obtaining  a fair  and  just  remuneration  for  our  labours,  and  in  the  case  of 
sickness,  and  for  the  burial  of  deceased  members,  improvement  in  our  skill 
as  mechanics,  and  the  elevation  of  our  social  position." 

20  By  one  of  these  rules  the  members  were  forbidden  to  work  undor  cer- 

tain circumstances  with  any  person  not  a member  of  the  combination.  Edward 
luscombe  was  not  a member  of  the  combination;  he  was  employed  by  the  cor- 
poration of  the  city  of  Hamilton  as  a foreman  in  the  work  of  constructing 

sewers  in  the  city;  one  Piggott,  a contractor,  had  taken  a contract  from 
the  city  for  the  construction  of  the  city  hall.  There  was  evidence  that  at 

a meeting  of  the  combination  the  defendants  were  actively  concerned  in 

obtaining  the  passing  of  a resolution  to  the  effect  that  no  member  of  it 
should  be  allowed  to  work  on  the  city  hall  or  any  city  work  until  such  time 
as  Buscombe  should  be  discharged  from  the  city's  employ;  also  that  the  de- 
30  fendant  Gibson  urged  upon  the  persons  present  that  it  was  the  duty  and  the 

interest  of  all  the  members  to  put  Piggott  to  every  inconvenience  they  could 
until  such  time  as  Buscombe  was  discharged.  In  the  previous  year  the  same 
man  luscombe  had  been  employed  by  the  corporation  in  the  construction  of  a 
bell  tower,  and  there  was  evidence  that  by  means  of  pressure  put  upon  the 
city  by  the  same  combination  they  had  procured  his  discharge  from  his 
employment . 

Upon  this  evidence  I am  of  opinion  that  the  jury  might  properly  have 
found  that  the  acts  done  by  the  defendants  were  not  done  for  the  purpose  of 
40  the  combination,  but  for  the  malicious  purpose  of  injuring  Buscombe  in  his 
trade,  and  of  preventing  him  from  carrying  it  on,  and  that  sec.13  of  ch.173, 
R.S.C.,  raises  no  bar  to  their  being  lawfully  convicted  of  conspiracy. 

FALC#NBRIDGE  J.  agreed  that  the  evidence  justified  the  conviction. 

[Does  the  amendment  made  in  I890  cover  the  situation  in  Regina  v. 

Gibson? 

Cf . s.573  of  the  Criminal  Code;  "Every  one  is  guilty  of  an  indictable 
offence  and  liable  to  seven  years  imprisonment  who,  in  any  case  not  herein- 
50  before  provided  for,  conspires  with  any  person  to  commit  any  indictable 
offence".  Can  members  of  a trade  union  be  successfully  prosecuted  for 
conspiracy  to  commit  a summary  conviction  offence?  Or,  an  offence  which 
is  declared  to  be  punishable  on  indictment  or  on  summary  conviction,  e.g., 
illegal  picketing  under  s.501  of  tho  Criminal  Code? 

Note  that  the  courts  have  repeatedly  held  that  the  criminal  common 
law  is  still  in  force  in  Canada  in  relation  to  matters  unprovided  for  by 
The  Criminal  Code.  ] 

60  REX  v.  RUSSELL.  In  the  Manitoba  Court  of  Appeal.  1920.  33  Can.  C.C.l. 

Appeal  from  a conviction  on  a charge  of  seditious  conspiracy  arising 
out  of  the  "1919  Winnipeg  strike". 

PERDUE  C.J.M It  was  contended  by  counsel  for  the  defence 

that  the  general  strike  which  took  place  in  Winnipeg  on  May  15,  1919,  and 
continued  for  more  than  a month  thereafter  was  the  lawful  act  of  a "trade 
combination"  and  that  the  persons  responsible  for  the  strike  could  not  be 
prosecuted  for  conspiracy  by  reason  of  tho  protection  afforded  by  sec. 590 
70  of  the  Cr.  Code. 
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The  offence  charged  against  the  accused  and  others  named  or  referred 
to  in  the  indictment  was  seditious  conspiracy.  This  is  a statutory  offence: 
Code,  sec3.  132,  134.  There  was  ample  evidence  establishing  the  charge. 

The  conspiracy  contemplated  the  doing  of  acts  which  were  offences  punish- 
able by  statute,  such  as  inducing  the  servants  and  workmen  employed  by  the 
Post  Office  Department  of  the  Dominion  of  Canada  to  go  on  strike,  thereby 
committing  an  indictable  offence:  (Post  Office  Act,  R.S.C.  190 6,  ch.  66, 
secs.  125-126);  inducing  the  firemen  employed  by  the  City  of  Winnipeg  to  go 
10  on  strike,  thereby  endangering  life  and  property  (Code,  sec. 499);  causing 
workmen  and  employees  to  break  their  contracts  of  hiring  and  abandon  their 
work,  contrary  to  the  Master  & Servant  Act,  R.S.M.  1913,  ch.124;  causing 
offences  against  the  provisions  of  the  Industrial  Disputes  Investigation 
Act,  6-7  Edw.  VII.  1907  (Dorn.),  ch.20,  secs.  56  & 57.  The  above  are  only  a 
few  of  the  acts  punishable  by  statute  which  it  was  the  purpose  of  the 
conspiracy  to  commit  and  which  were  committed  in  pursuance  of  it.  * * * 

It  is  lawful  for  workmen  to  combine  in  a strike  in  order  to  get 
higher  wages  because  that  would  be  a combination  to  regulate  or  alter  the 
20  conduct  of  a master  in  his  employment  of  his  workmen.  Persons  who  aided  or 
encouraged  such  a strike  would  not  bo  committing  an  unlawful  act  because 
they  were  endeavouring  to  bring  about  something  that  is  legal.  But  supposing 
there  is  a strike  by  the  moulders  in  A.  ’s  foundry  and  in  order  to  assist 
the  strike  the  employees  of  a cartage  company  combine  in  a refusal  to  carry 
goods  to  or  from  A. 's  foundry,  or  the  railway  company's  employees  combine 
in  refusing  to  receive  or  handle  A.’s  goods;  neither  of  these  combinations 
ccmes  within  the  protection  afforded  by  sec. 590.  I would  refer  to  Reg,  v. 
Gibson  (1889),  16  A.R.  704,  where  the  effect  of  the  statutory  provision  as 
it  was  in  R.S.C.,  1886,  ch.173,  sec.13,  is  discussed. 

30 

Jut  I feel  that  I have  been  unnecessarily  discussing  the  question 
in  view  of  the  facts  proved  in  this  case.  The  persons  who  planned  and 
brought  about  the  general  strike  in  Winnipeg  of  May  15,  1919,  were  not 
acting  for  the  purpose  of  a trade  combination  so  as  to  entitle  them  to  the 
immunity  provided  by  sec. 590.  The  accused  and  the  other  persons  who  com- 
bined with  him,  being  the  wing  of  the  Socialist  party  known  as  the  "Reds", 
had  obtained  control  of  the  Trades  and  Labour  Council  in  the  early  part  of 
1919.*  * * 

40  So  far  from  being  a legitimate  strike  the  combination  was  in  fact, 

as  the  Jury  has  found,  a seditious  conspiracy.  To  aid  a brother  trade  union 
in  its  strike  for  higher  wages,  or  to  obtain  higher  wages  for  all,  was  not 
the  real  object  of  the  combination.  What  took  place  before  the  strike  shews 
that  the  accused  and  his  associate  "Reds"  aimed  at  something  much  more 
drastic.  Their  ultimate  purpose,  as  declared  in  their  public  speeches,  was 
revolution,  the  overthrow  of  the  existing  form  of  government  in  Canada  and 
the  introduction  of  a form  of  Socialistic  or  Soviet  rule  in  its  place.  This 
was  to  be  accomplished  by  general  strikes,  force  and  terror  and,  if  necessary, 
by  bloodshed.  The  Jolshevists  in  Russia  were  greeted  and  approved.  A vast 
50  quantity  of  propaganda  in  the  shape  of  pamphlets,  booklets,  printed  papers, 
etc.,  was  distributed  by  the  conspirators  as  widely  as  possible.  All  of 
this  contained  matter  intended  to  excite  discontent  and  stir  up  class  hatred, 
much  of  it  was  seditious,  some  of  it  was  treasonable.  The  agitation  prior 
to  and  during  the  strike  shewed  no  desire  on  the  part  of  the  leaders  to 
bring  about  by  constitutional  means  an  improvement  in  the  position  of  the 
wage-earner  or  the  securing  for  him  of  a greater  share  in  the  fruits  of  his 
labour.  Writing  to  brother  Socialists  prior  to  the  strike  the  accused  con- 
temptuously refers  to  the  rank  and  file  of  the  workingmen  as  the  "plugs". 

It  was  said  by  speakers  at  meetings  and  in  the  literature  distributed  that 
60  "revolution  and  not  evolution"  was  to  be  the  means  employed  in  accomplishing 
their  purposes.  "Capitalism"  was  to  be  destroyed  and  our  whole  system  of 
government  was  to  be  overturned.  The  accused  and  his  associates  advocated 
a "dictatorship  of  the  proletariat".  All  industries  were  to  become  the 
property  of  the  workers  and  be  operated  "for  use  and  not  for  profit".  Land 
was  to  become  the  property  of  the  state.  At  the  meeting  in  the  Walker 
Theatre  in  Winnipeg  on  December  22,  1918,  the  accused,  according  to  reliable 
witnesses,  made  the  following  statement:  "Blood  is  running  in  Russia  and 
blood  will  run  in  this  country  from  the  Atlantic  to  the  Pacific,  or  we  will 
get  our  rights".  On  another  occasion  he  stated  that  the  Soviet  government 
70  (of  Russia)  was  a better  government  than  our  own  and  predicted  that  it  was 
coming  to  Canada.  These  statements  were  made  to  large  audiences,  many  of 
whom  were  foreigners,  and  were  received  with  much  applause. 
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[Cameron  and  Dennistoun  JJ.A.  delivered  separate,  concurring  judg- 
ments. Baggart  and  Fullerton  JJ.A.  agreed  with  Perdue,  C.J.M. 

Cameron  J.A.,  after  referring  to  s-573  of  The  Criminal  Code,  said: 
"This  is  a most  comprehensive  enactment.  It  relates  not  only  to  indictable 
offences,  conspiracies  to  commit  which  are  not  specifically  dealt  with  in 
the  Code,  but  to  offences  indictable  at  common  law".  And,  after  adverting 
to  the  fact  that  the  carrying  out  of  the  designs  to  which  the  accused  was  a 
party  involved  various  statutory  offences,  he  continued:  "It  is  difficult, 

10  perhaps  impossible,  to  imagine  a set  of  circumstances  in  which  sec.  590 
would  afford  immunity  but,  however,  that  may  be,  it  is  clear  that  ift  this 
case  the  section  is  no  shield  but  an  open  trap  into  which  the  accused  has 
rushed  heedless  of  warnings,  and  he  must  take  the  consequences" . ] 

[See,  on  criminal  conspiracy  in  general  and  on  its  developments 
in  the  United  States,  Sayre,  Criminal  Conspiracy  (1922),  35  Harv.  L.  Rev. 

393;  note  his  conclusion:  "It  is  high  time  to  abandon  the  prevalent  and 
often  repeated  idea  that  mere  combination  in  itself  can  add  criminality  or 
illegality  to  acts  otherwise  free  from  them.  Such  a doctrine  grew  out  of 
20  an  historical  mistake  [the  "Hawkins"  doctrine],  and  has  no  real  basis  in 
our  law.  It  is  logically  unsound  and  indefensible.  Moreover,  it  is 
dangerous.  It  tends  to  rob  the  law  of  predictability,  and  to  make  justice 
depend  too  often  upon  the  chance  prejudices  and  convictions  of  individual 
judges". 

The  application  of  criminal  conspiracy  to  labour  cases  in  the  United 
States  is  treated  by  Landis  and  Manoff,  op.cit.,  pp.  30-38,  and  the  con- 
clusion put  forward  is  that  by  the  last  quarter  of  the  19th  century  "this 
legal  instrument  had,  in  the  main,  spent  itself",  and  that,  in  any  event, 
the  remedy  mf  the  injunction  pushed  criminal  conspiracy  into  the  background. 1 
30 

(E)  Restraint  of  Trad.e 

(i)  Criminal  Aspect 

Trade  Union  Act,  1871,  34  & 35  Viet.,  c.31  (Imp.) 

Section  2.  The  purposes  of  a trade  union  shall  not  by  reason  merely  that 
they  are  in  restraint  of  trade  be  deemed  to  be  unlawful  so  as  to  render 
40  any  member  of  such  trade  union  liable  to  criminal  prosecution  for  conspiracy 
or  otherwise. 

[Quaere,  whether  this  is  not  merely  declaratory}  Cf.  Regina  v. 

Stainer  (1870),  11  Cox  C.C.  483,  per  Cockburn  C.J.  at  p.  "4B8:  "It  does  not 
follow  because  rules  [of  a trade  union]  may  be  against  public  policy  that 

they  are  therefore  criminal.  The  main  objects must  be  criminal  before 

the  question  could  arise";  per  Byles  J.,  at  p.  488:  "The  objects  of  the 
rules  pointed  out  may  be  unlawful  in  the  sense  of  being  void,  as  in  restraint 
of  trade  and  contrary  to  public  policy,  but  they  are  not  unlawful  as  being 
50  within  the  criminal  law".  ] 

Criminal  Code.  R.S.C.  1927,  c.36 

Section  496.  A conspiracy  in  restraint  of  trade  is  an  agreement  between 
two  or  more  persons  to  do  any  unlawful  act  in  restraint  of  trade. 

Section  497*  The  purposes  of  a trade  union  are  not,  by  reason  merely  that 
they  are  in  restraint  of  trade,  unlawful  within  the  meaning  of  the  last 
preceding  section. 

60 

— The  Trade  Unions  Act,  R.S.C.  1927,  c.202 

Section  5-  ...this  Act  shall  not  apply  to  any  trad.e  union  not  registered 
under  this  Act. 

Section  29.  The  purposes  of  any  trade  union  shall  not,  by  reason  merely 
that  they  are  in  restraint  of  trade,  be  deemed  to  be  unlawful,  so  as  to 
render  any  member  of  such  trade  union  liable  to  criminal  prosecution  for 
conspiracy  or  otherwise,  or  so  as  to  render  void  or  voidable  any  agreement 
70  or  trust. 
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[Section  497  of  the  Criminal  Code  stems  from  s.2  of  the  Trade  Unions 
Act,  1872  (Can.),  c.30.  Ss.2  and  3 of  this  Act  were  combined  in  s.22  of 
the  revision  of  1886  (R.S.C.  1 886,  c.131),  and  have  come  down  as  s.29  of 
the  present  Trade  Unions  Act.  When  the  Criminal  Code  was  enacted  in  1892, 
part  of  the  then  s.22  of  the  Trade  Unions  Act  was  repeated  as  s.517  of  The 
Criminal  Code,  1892  (Can.),  c.29,  thus  becoming  generally  applicable  to  all 
trade  unions  instead  of  being  confined  to  those  registered  under  the  Trade 
Unions  Act. 

10  There  is  some  judicial  opinion  that  the  Dominion  Trade  Unions  Act 

is  in  some  respects,  if  not  wholly,  ultra  vires:  see  Duff  J.  in  Starr  v. 
Chase,  [1924]  S.C.R.  499,  at  P-  503;  and  Middleton  J.  A.  in  Amalgamated 
Builders  Council  v.  Herman  (1930),  65  d.L.R.  296,  at  p.  301. ] 

Criminal  Code.  R.S.C.  1927,  c . 36 

Section  498.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a 
penalty  not  exceeding  four  thousand  dollars  and  not  less  than  two  hundred 
20  dollars,  or  to  two  years'  imprisonment,  or,  if  a corporation,  is  liable  to 
a penalty  not  exceeding  ten  thousand  dollars,  and  not  less  than  one  thousand 
dollars,  who  conspires,  combines,  agrees  or  arranges  with  any  other  person, 
or  with  any  railway,  steamship,  steamboat  or  transportation  company, 

(a)  to  unduly  limit  the  facilities  for  transporting,  producing, 
manufacturing,  supplying,  storing  or  dealing  in  any  article 
or  commodity  which  may  be  a subject  of  trade  or  commerce;  or 

(b)  to  restrain  or  injure  trade  or  commerce  in  relation  tg>  any 

30  such  article  or  commodity;  or 

(c)  to  unduly  prevent,  limit,  or  lessen  the  manufacture  or  pro- 
duction of  any  such  article  or  commodity,  or  to  unreasonably 
enhance  the  price  thereof;  or 

(d)  to  unduly  prevent  or  lessen  competition  in  the  production, 
manufacture,  purchase,  barter,  sale,  transportation  or  supply 
of  any  such  article  or  commodity,  or  in  the  price  of  insurance 
upon  person  or  property. 

4o 

2.  Nothing  in  this  section  shall  be  construed  to  apply  to  combina- 
tions of  workmen  or  employees  for  their  own  reasonable  protection  as  such 
workmen  or  employees. 

Note  on  the  Anti -Trust  laws  of  the  United  States. 

Iy  way  of  contrast  to  the  Jaw  in  Canada,  some  notice  should  be  taken 
of  the  history  of  the  Sherman  Anti -Trust  Act,  1890,  of  the  United  States 
50  in  its  application  to  trade  unions.  The  Act  makes  illegal  "every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  states,  or  with  foreign  nations", 
imposes  penalties  on  any  person  who  makes  any  such  contract  or  engages  in 
any  such  combination  or  conspiracy,  and  also  provides  punishment  for  any 
person  who  monopolizes  or  attempts  to  monopolize,  or  combines  or  conspires 
with  any  other  person  or  persons  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  states,  or  with  foreign  nations.  In  Loewe  v. 
Xawlor  (1908),  208  U.S.  274  and  Iawlor  v.  Loewe  (1915),  235  U.S.  522,  the 
Act  was  invoked  against  concerted  trade  union  activity  by  way  of  boycott  to 
60  compel  the  unionization  of  a non-union  establishment. 

The  Clayton  Act,  1914,  wrote  into  United  States  anti-trust  legis- 
lation the  following  provision:  "Section  6.  That  the  labor  of  a human  being 
is  not  a commodity  or  article  of  commerce.  Nothing  contained  in  the  anti- 
trust laws  shall  be  construed  to  forbid  the  existence  and  operation  of  labor, 
agricultural,  or  horticultural  organizations,  instituted  for  the  purposes  of 
mutual  help,  and  not  having  capital  stock  or  conducted  for  profit,  or  to 
forbid  or  restrain  individual  members  of  such  organizations  from  lawfully 
carrying  out  the  legitimate  objects  thereof;  nor  shall  such  organizations, 

70  or  the  members  thereof,  be  held  or  construed  to  be  illegal  combinations  or 
conspiracies  in  restraint  of  trade,  under  the  anti-trust  laws." 
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And  s.20  of  The  Clayton  Act  purported  to  limit  resort  to  the  injunction  in 
labour  disputes.  Nevertheless,  in  Duplex  Printing  Press  Co.  v.  Peering 
(1921),  254  U.S.  Mi-3  and  Bedford  Cut  Stone  Co.  v.  Journeyman  Stone  Cutters ' 
Association  (1927),  274  U.S.  37,  the  anti -trust  laws  were  invoked  against 
union  action  despite  the  provisions  of  ss.6  and  20  of  The  Clayton  Act.  In 
the  Duplex  case  the  court  took  the  view  that  s.6  did  not  exonerate  a union 
or  its  members  "where  it  or  they  depart  from  its  normal  and  legitimate 
objects  and  engage  in  an  actual  combination  or  conspiracy  in  restraint  of 
10  trade".  Similarly,  in  the  Bedford  case,  the  court  acted  on  the  principle 
that  "an  act  which  lawfully  might  be  done  by  one,  my  when  done  by  many 
acting  in  concert  take  on  the  form  of  a conspiracy  and  become  a public  wrong, 
and  may  be  prohibited  if  the  result  be  hurtful  to  the  public  or  to  individuals 
against  whom  such  concerted  action  is  directed".  And  in  both  cases  the  courts 
construed  s.20  as  applicable,  in  effect,  only  to  employers  and  workmen  in 
their  employ;  certainly,  it  was  deemed  inapplicable  to  a dispute  between  an 
employer  and  persons  who  were  neither  ex-employees  nor  seeking  employment. 
Dissenting  opinions  in  the  two  cases  were  written  by  Brandeis  J.  who  stated 
that  the  majority  opinions  failed  to  apply  to  workers'  combinations  the 
20  test  of  reasonableness  which  the  courts  used  in  judging  employer  combinations; 
and  that,  further,  s.20  did  not  aim  "merely  at  a legal  relationship  between 
a specific  employer  and  his  employees"  but  was  of  broad  scope.  The  anti- 
injunection  provisions  of  s.20  of  the  Clayton  Act  were  supplemented  in  1932 
by  the  Norris-Ia  Guardia  Act  which  broadened  the  meaning  of  'labour  dispute" 
to  cover  disputants  not  standing  in  the  proximate  relation  of  employer  and 
employee.  This  enactment  was  brought  into  play  in  U.S.  v.  Hutcheson  (1941), 
312  U.S.  219,  where  the  Supreme  Court  sustained,  a demurrer  to  an  indictment 
for  breach  of  the  anti-trust  laws  arising  out  of  a jurisdictional  dispute 
between  two  unions  which  was  marked  by  strike,  boycott  and  picketing  action 
30  against  an  employer.  The  Supreme  Court  in  this  case  gave  trade  unions  an 
immunity  from  the  anti -trust  laws,  at  least  in  relation  to  ordinary 
activities  such  as  strikes,  boycotts  and  picketing,  qualified,  however,  by 
the  requirement  that  the  union  must  act  in  its  self-interest  and  must  not 
combine  with  non- labour  groups.  The  force  of  this  last  stricture  may  be 
seen  in  two  recent  cases  in  the  Supreme  Court,  Allen  Bradley  Co.  v.  Local 
Union  No.  3,  International  Brotherhood  of  Electrical  Workers  (1945 ) , 325 
U.S.  797  and.  Hunt  v.  Crumboch'  (1945),  325  U.S.  821.  In  the  Allen  Bradley 
case  the  court  remarked  that  "the  same  labor  union  activities  my  or  may  not 
be  in  violation  of  the  Sherman  Act,  dependent  upon  whether  the  union  acts 

40  alone  or  in  combination  with  business  groups The  difficulty  of 

drawing  legislation  primarily  aimed  at  trusts  and  monopolies  so  that  it 
could  also  be  applied  to  labor  organizations  without  impairing  the  collective 
bargaining  and  related  rights  of  those  organizations  has  been  emphasized 
both  by  congressional  and  judicial  attempts  to  draw  lines  between  permissible 
and  prohibited  union  activities.  There  is,  however,  one  line  which  we  can 
draw  with  assurance  that  we  follow  the  congressional  purpose.  We  know  that 
Congress  feared  the  concentrated  power  of  business  organizations  to 
dominate  markets  and  prices.  It  intended  to  outlaw  business  monopolies. 

A business  monopoly  is  no  less  such  because  a union  participates,  and  such 
50  participation  is  a violation  of  the  Act".  In  Hunt  v.  Crumboch,  where  the 
only  combination  was  one  of  members  of  a union"  the  Court  was  faced  with  a 
situation  where  a union,  by  refusing  to  admit  an  employer's  employees  to 
membership  and  refusing  to  allow  its  members  to  accept  employment  with  him, 
was  driving  him  out  of  business.  The  situation  was  the  result  of  personal 
antagonism,  but  it  stemmed  from  a labour  dispute,  involving  the  employer, 
in  which  a union  man  was  killed.  A member  of  the  employer  firm  was  tried 
for  the  homicide  and  acquitted.  A bare  majority  of  the  Supreme  Court  found 
no  violation  of  the  Sherman  Act.  The  minority  took  the  view  that  the  union 
was  not  acting  in  pursuance  of  a labour  dispute  when  its  activities  were 
60  not  related  to  considerations  of  labour  conditions  or  advantages  but  to 
retaliation  against  the  employer;  hence  the  immunity  conferred  by  The 
Clayton  Act  was  gone.  Can  it  be  said  that  to  some  extent  the  minority  in 
Hunt  v.  Crumboch  are  reverting  to  the  views  of  the  Court  in  the  Duplex  case? 
See,  generally,  Teller,  Federal  Intervention  in  Labor  Disputes  and 
Collective  Bargaining — The  Hutcheson  Case  (19'4'l),~  40  Mich.  L.  Rev.  24; 

Dodd,  The  Supreme  Court  and  Organized  labor,  1941-1945  (1945),  58  Harv.  L. 
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(ii ) Civil  Aspect 

Trade  Union  Act,  1871,  34  & 35  Viet.,  c-3l  (Lap.) 

Section  3.  The  purposes  of  any  trade  union  shall  not,  by  reason  merely 
that  they  are  in  restraint  of  trade,  he  unlawful  so  as  to  render  void  or 
voidable  any  agreement  or  trust. 


10  Section  4.  Nothing  in  this  Act  shall  enable  any  court  to  entertain  any 
legal  proceedings  instituted  with  the  object  of  directly  enforcing  or  re- 
covering damages  for  the  breach  of  any  of  the  following  agreements,  namely, 

1.  Any  agreement  between  members  of  a trade  union  as  such,  con- 
cerning the  conditions  on  which  any  members  for  the  time  being 
of  such  trade  union  shall  or  shall  not  sell  their  goods, 
transact  business,  employ,  or  be  employed: 


20 


30 


2.  Any  agreement  for  the  payment  by  any  person  of  any  sub- 
scription or  penalty  to  a trade  union: 

3.  Any  agreement  for  the  application  of  the  funds  of  a trade 
uni  on,  - - 

(a)  To  provide  benefits  to  members;  or, 

(b)  To  furnish  contributions  to  any  employer  or  work- 
man not  a member  of  such  trade  union,  in  consider- 
ation of  such  employer  or  workman  acting  in  con- 
formity with  the  rules  or  resolutions  of  such 
trade  union;  or, 

(c)  To  discharge  any  fine  imposed  upon  any  person  by 
sentence  of  a court  of  justice;  or, 

4.  Any  agreement  made  between  one  trade  union  and  another;  or 

9.  Any  bond  to  secure  the  performance  of  any  of  the  above- 
mentioned  agreements. 


lut  nothing  in  this  section  shall  be  deemed  to  constitute  any  of 
the  above-mentioned  agreements  unlawful. 

40 

[These  provisions  are  reproduced  in  ss.29  and  4 of  The  Trade  Unions 
Act,  R.S.C.  1927,  c.202,  which,  by  3.5  thereof,  applies,  unlike  the  English 
Act,  only  to  trade  unions  registered  thereunder.  For  comment  «n  the 
Dominion  Act,  see  p.  29,  supra . 

The  effect  of  the  English  statutory  provisions  is  discussed  in 
Hedges  and  Winterbottom,  op. cit . , at  pp.  69-90.  See,  f .Kahn-Freund,  The 
Illegality  of  a Trade  Union  ^1944),  7 Mod.  L.  Rev.  192,  at  pp.  193~4: 

"[The  trade  unions]  did  not  ask  for  the  legal  enforcement  of  their  "recog- 
nition" as  organs  of  collective  bargaining  by  the  employers,  nor  did  they 
90  crave  for  the  interference  of  the  law  in  their  domestic  affairs.  On  the 
contrary,  they  insisted  that  the  "agreements"  between  themselves  and  their 
members  should  remain  what  they  had  always  been:  informal  understandings, 
binding  in  honour  only,  and  fortified  only  by  those  social  sanctions  which 
the  unions  had  good  reason  to  regard  as  safeguards  stronger  than  any 
assistance  that  the  Courts  would  be  able  to  give  them.  All  they  intended 
to  obtain  and  all  that  Parliament  meant  them  to  obtain  was  the  assistance 
of  the  Courts  against  defaulting  officers  and  trustees  and  the  protection 
of  their  funds. 

It  is  against  this  general  historical  background  that  one  should 
60  read  the  famous  third  and  fourth  sections  of  the  Act  of  1871.*  * * 

In  order  to  appreciate  the  significance  of  Section  4 and  the  way  it 
was  interpreted  by  the  Courts,  one  must  fully  realise  the  somewhat  para- 
doxical situation  of  a trade  union  sued  by  one  of  its  members,  say,  for  the 
payment  of  benefits  or  for  an  .injunction  to  prevent  his  expulsion  or  to 
restore  his  membership  rights.  The  member  will  rely  on  Section  3,  the  union 
will  plead  Section  4.  As  against  this  the  member  may  point  to  the  limited 
scope  of  that  Section.  "Nothing  in  this  Act",  he  will  say,  "is  to  make  our 
agreement  directly  enforceable.  But  I say  that  the  Act  is  not  required  to 
produce  this  effect.  If  you,  the  union,  wore  illegal  at  common  law,  if  you 
70  owed  your  legality  solely  to  Section  3,  then  indeed  you  might  rely  on 

Section  4.  But  I say  that  you  are  legal  at  common  law,  therefore  I could 
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have  sued  you  even  if  the  Act  had  never  been  passed.  It  is  not  the  Act, 
it  is  the  common  law  which  makes  you  legal  and  gives  contractually  binding 
force  to  our  agreement".  And  then  the  union  will  try  to  establish  its  own 
common  law  illegality.  Thus,  the  common  law  illegality  of  the  trade  unions 
which  had  been  a means  of  their  suppression,  and  later  an  obstacle  placed 
in  the  way  of  the  protection  of  their  funds,  became,  after  1871,  a weapon 
in  their  own  armoury. 

It  is  the  attitude  of  the  Courts  towards  this  situation  which  is 
10  described  in  the  present  paper. 

Whatever  be  the  scope  of  Section1'*)-  of  the  Trade  Union  Act,  I87I,  it 
is  clear  that  it  does  not  deprive  of  its  direct  enforceability  any  agreement 
which  is  contractually  binding  at  common  law.  All  that  the  Section  does  is 
to  withhold  certain  types  of  relief  in  the  case  of  contracts  which  owe  their 
legality  entirely  to  the  Act  itself,  i.e.  to  contracts  which,  at  common  law, 
would  have  been  void  for  being  in  restraint  of  trade." 

It  should  be  noted  that  for  a period  preceding  the  judgment  of 
the  House  of  Lords  in  Bussell  v.  Amalgamated  Society  of  Carpenters  and 
20  Joiners,  [1912]  A.C.  431,  (see  p.  l9,  supra)- the  English  courts  displayed 
a tendency  to  find  trade  unions  to  be  lawful  societies  at  common  law,  so 
that  they  became  subject  to  legal  control,  as  for  example,  in  actions  by 
members  to  recover  benefits;  see  Swaine  v.  Wilson  (1889),  24  =j.J.D.  252; 

Gozney  v.  Eristol  etc.  Trade  and  Provident  Society,  [ 1909]  1 K.B.  901;  aincL 
Osborne  v.  Amalgamated  Society  of  Railway  Servants,  [1911]  1 Ch.  540.  This 
was  done  by  emphasizing,  as  a matter  of  judicial  construction,  the  "benefit" 
as  opposed  to  the  "trade"  purposes  of  trade  unions  and  by  relying  on  the 
device  of  "severability"  of  objects.  Further,  a distinction  was  taken  in 
relation  to  the  "strike"  portions  of  union  objects  between  mere  payment  of 
30  strike  benefits  to  workers  voluntarily  abstaining  from  work  and  compulsion 
upon  the  union  member  (especially  where  the  union  executive  could  order  a 
strike)  to  go  on  strike.  The  Russell  case  indicated  a recession  from  this 
development;  and  certainly,  on  any  realistic  assessment  of  trade  union 
objects  it  is  hard  to  see  how  trade  unions  can  escape  the  imputation  of 
being  unlawful  organizations  under  the  common  law  doctrine  of  restraint  of 
trade.  The  Russell  case  was  followed  in  Miller  v.  Amalgamated  Engineering 
Union,  [ 1938.1  Ch".  669,  where  Morton  J.  refused  to  find  a severance  between 
the  "trade"  and  "benefit"  objects  of  a trade  union,  especially  because  of 
its  rules  providing  for  forfeiture  of  benefits  if  a member  disobeyed  orders 
40  of  the  executive  council,  orders  which  might  involve  his  participation  in 
a strike  whether  he  desired  to  take  part  in  it  or  not.  ] 

Rights  of  labour  Act,  1944  (Ont.),  c.54  ^"5'd  . * 

Section  2.  A trade  union  and  the  acts  thereof  shall  not  be  deemed  to  be 
unlawful  by  reason  only  that  one  or  more  of  its  objects  are  in  restraint  of 
trade. 

[A  similar  provision  exists  in  legislation  of  other  provinces.  See, 

50  The  Trade  Union  Act,  1944  (Sask.  2nd  sess.  ),  c.69,  s.19;  The  Industrial 
Conciliation  and  Arbitration  Act,  R.S.A.  1942,  c.280,  s.4,  as  enacted  by 
1944  (Alta.),  c.69,  s.2. 

The  Trade  Union  Act,  1937  (N.S.),  c.6  and  the  Trade  Union  Act,  1945 
(P.E.I.),  C.13,  define  "trade  union"  to  mean  "any  lawful  association"  etc., 
but  neither  of  these  Acts  attempts  to  remove  any  civil  disability  arising 
out  of  the  doctrine  of  restraint  of  trade.  Does  this  mean  that  only  trade 
unions  which  are  "lawful"  at  common  law  come  within  the  protection  of  the 
Acts?  Section  4 in  each  of  the  Acts  provides  that  "it  shall  be  lawful  for 
employees  to  form  themselves  into  a trade  union,  and  to  join  the  same  when 
60  formed".  Does  this  section  in  view  of  the  definition  of  "trade  union" 

restrict  the  objects  for  which  trade  unions  may  be  formed  or  the  purposes 
which  they  may  pursue?! 

[As  to  "restraint  of  trade"  in  the  United  States,  see  Stone  J.  in 
Apex  Hosiery  Co.  v.  Leader  (1940),  310  U.S.  469,  at  pp.  487-8:  "The  common 
law  doctrines  relating  to  contracts  and  combinations  in  restraint  of  trade 
were  well  understood  long  before  the  enactment  of  the  Sherman  law.  They 
wore  contracts  for  the  restriction  or  suppression  of  competition  in  the 
market,  agreements  to  fix  prices,  divide  marketing  territories,  apportion 
70  customers,  restrict  production  and  the  like  practices,  which  tend  to  raise 
prices  or  otherwise  take  from  buyers  or  consumers  the  advantages  which 
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accrue  to  them  from  free  competition  in  the  market.  Such  contracts  were 
deemed  illegal  and  were  unenforcible  at  common  law.  3ut  the  resulting 
restraints  of  trade  were  not  penalized  and  gave  rise  to  no  actionable  wrong. 
Certain  classes  of  restraints  were  not  outlawed  when  deemed  reasonable, 
usually  because  they  served  to  preserve  or  protect  legitimate  interests, 
previously  existing,  of  one  or  more  parties  to  the  contract. 

In  seeking  more  effective  protection  of  the  public  from  the  growing 
evils  of  restraints  on  the  competitive  system  effected  by  the  concentrated 
10  commercial  power  of  "trusts"  and  "combinations"  at  the  close  of  the  nine- 
teenth century,  the  legislators  found  ready  at  their  hand  the  common  law 
concept  of  illegal  restraints  of  trade  or  commerce.  In  enacting  the  Sherman 
law  they  took  over  that  concept  by  condemning  such  restraints  wherever  they 
occur  in  or  affect  commerce  between  the  states.  They  extended  the  con- 
demnation of  the  statute  to  restraints  effected  by  any  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  as  well  as  by  contract  or  agree- 
ment, having  those  effects  on  the  competitive  system  and  on  purchasers  and 
consumers  of  goods  or  services  which  were  characteristic  of  restraints 
deemed  illegal  at  common  law,  and  they  gave  both  private  and  public  remedies 
20  for  the  injuries  flowing  from  such  restraints." 

And  see  the  note  on  p.  25,  supra , The  doctrine  of  restraint  of 
trade  in  a modern  guise  has  been  raised  in  cases  in  the  United  States  to 
challenge  closed  or  union  shop  collective  agreements  as  being  in  violation 
of  public  policy.  Of.  Williams  v.  Quill  (1938),  277  N.Y.l,  certiorari 
denied  (1938),  303  U.S.  621;  and  see  the  chapter  on  Collective  Agreements, 
infra  .1 
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CHAPTER  II 


EMPLOYEE  AND  EMPLOYER  ORGANIZATION  IN  CANADA 


1.  Employee  Organization 

10 

"Long  ago  we  stated  the  reason  for  labor  organizations.  We  said 
that  they  were  organized  out  of  the  necessities  of  the  situation;  that  a 
single  employee  was  helpless  in  dealing  with  an  employer;  that  he  was  de- 
pendent ordinarily  on  his  daily  wage  for  the  maintenance  of  himself  and 
family;  that  if  the  employer  refused  to  pay  him  the  wages  that  he  thought 
fair,  he  was  nevertheless  unable  to  leave  the  employ  and  resist  arbitrary 
and  unfair  treatment;  that  union  was  essential  to  give  laborers  opportunity 
to  deal  on  an  equality  with  their  employer."  (Hughes  C.J.  in  NLRB  v.  Jones 
& Iaughlin  Steel  Corp.  (1937),  3°i  U.S.l) 

20 

labour  Organization  in  Canada,  Thirty-fourth  Annual  Report  for  19 Ml, 
Department  of  labour  of  Canada,  pp.  6 et  seq7 

Trade  unionism  in  Canada  has  been  strongly  influenced  by  the  labour 
movement  elsewhere;  by  the  movement  in  Great  Britain,  especially  in  the 
early  period,  and  since  the  beginning  of  the  twentieth  century,  to  a greater 
extent  by  developments  in  the  United  States.  Although  a few  independent 
federations  composed  of  purely  Canadian  unions  have  existed  for  several 
decades  in  Canada,  the  more  important  trade  union  movements  in  this  country 
30  became  closely  associated  with  their  larger  counterparts  in  the  United 

States.  The  largest  unions  in  Canada  have  become  branches  of  international 
organizations  of  which  the  headquarters  are  in  the  United  States. 

Before  the  middle  of  the  nineteenth  century,  labour  organization  in 
Canada  was  limited  to  a small  number  of  independent  trade  associations, 
consisting  usually  of  workers  in  a single  craft  in  one  locality.  It  is  be- 
lieved that  immigrant  printers  from  Britain  formed  a union  in  Nova  Scotia, 
the  first  in  Canada.  The  first  union  of  which  there  is  definite  record  was 
a boot  and  shoe  workers’  organization  in  Montreal  in  1827.  A printers' 

40  union  was  formed  in  Quebec  City  in  1827,  in  Toronto  in  1832  and  in  Hamilton 
and  Montreal  in  1833* 

The  growth  of  Canadian  unions  from  I85O  to  187^  was  greatly  stimu- 
lated by  industrial  expansion  and  by  the  rapid  progress  made  by  the  trade 
union  movement  in  Great  Britain  and  the  United  States  of  America,  with  the 
former  setting  the  pace  in  progressive  legislation  and  the  latter  providing 
the  machinery  for  labour  organization.  Iron  moulders  and  printers  appear 
to  have  been  the  pioneers  in  establishing  "international"  trade  unions  in 
Canada.  When  the  National  Union  of  Iron  Moulders  was  formed  at  Philadelphia. 
50  in  1859  there  were  moulders'  unions  in  Toronto,  Hamilton,  Brantford,  London 
and  Quebec  which,  in  the  following  year,  became  affiliated  with  the  American 
union.  The  present  name.  International  Moulders  and  Foundry  Workers'  Union 
of  America,  was  adopted  in  19^0.  In  1865  the  typographical  union  in  Saint 
John,  New  Brunswick,  affiliated  with  the  National  Typographical  Union, 
later  in  the  same  year  the  printers'  union  in  Toronto  joined  and  the  name 
was  changed  to  International  Typographical  Union. 

International  railway  lines  facilitated  the  formation  of  international 
unions  in  the  industry.  Engineers  and  conductors  were  organized  in  the 
60  sixties,  the  firemen  in  1873  and  the  trainmen  in  the  early  eighties.  These 
four  important  international  unions  have  continued  to  tho  present  time  to 
remain  outside  of  the  American  Federation  of  Labor  and  the  Congress  of  In- 
dustrial Organizations  in  the  United  States,  and  their  Canadian  branches 
have  remained  apart  from  the  Trades  and  labour  Congress  and  the  Canadian 
Congress  of  labour. 

While  the  prosperous  sixties  encouraged  the  formation  of  local  and 
national  unions  in  the  United  States  which  joined  with  Canadian  local  unions, 
the  unions  in  Canada  began  to  draw  together  also,  to  press  for  a nine-hour 
day  and  for  favourable  legislation.  Representatives  from  some  15  local 
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unions  formed  the  Toronto  Trades  Assembly  in  1871.  Two  years  lator  the 
Assembly  invited  local  unions  in  Ontario  to  meet  in  Toronto  to  discuss  the 
formation  of  a central  labour  organization  in  Canada.  At  this  meeting, 
delegates  from  30  local  unions  in  eight  Ontario  towns  formed  the  Canadian 
labour  Union  which  met  annually  from  1873  to  1877  inclusive  and  which  was 
influential  in  obtaining  more  favourable  labour  legislation  in  Ontario  and 
the  Dominion.  The  Canadian  labour  Union  and  its  central  councils  in  Toronto, 
Ottawa  and  Hamilton  disappeared  during  the  severe  business  depression  in 
10  the  seventies. 

The  Noble  Order  of  the  Knights  of  Labour,  organized  in  1869  in 
Philadelphia,  established  its  first  Canadian  assembly  in  1881.  The  Order  was 
designed  to  unite  all  work-people  in  a general  assembly  composed  of  local 
"trade  assemblies"  and  drew  its  members  not  only  from  the  trade  unions  but 
from  the  unorganized  and  unskilled,  the  proportion  of  whom  had  increased 
through  the  widespread  adoption  of  machinery  in  many  industries.  By  l8l8, 
"mired"  assemblies,  including  other  groups  besides  wage-earners,  were  being 
formed.  Only  bankers,  lawyers  and  .saloon-keepers  were  excluded.  The  organ- 
20  ization  grew  rapidly  in  the  United  States  until  1885,  in  Canada  until  1888, 
and  declined  in  following  years. 

In  I883  a second  attempt  was  made  to  establish  a Canadian  central 
organization,  when  the  Toronto  Trades  and  labour  Council  invited  the  trade 
unions  and  the  Knights  of  labour  assemblies  of  the  Dominion  to  convene  in 
Toronto  for  the  organization  of  the  Canadian  Tracies  and  Labour  Congress. 

The  Congress  was  established  on  a permanent  basis  at  the  second  meeting  in 
1886  and  met  annually  from  1887  to  1892  as  the  Dominion  Trades  and  Labour 
Congress,  but  in  .1893  it  assumed  its  present  name,  the  Trades  and  Labour 
30  Congress  of  Canada. 

A meeting  was  convened  at  Terre  Haute,  Ind.,  on  August  2,  1881,  for 
the  purpose  of  exploring  the  possibilities  of  establishing  a central  organ- 
ization for  the  various  labour  bodies  operating  at  the  time  in  the  United 
States  of  America.  At  a second  meeting  in  Pittsburgh  in  November,  1881, 
the  new  organization  was  given  the  name  "International  Federation  of  Trades 
and  Labour  Unions".  The  present  name,  American  Federation  of  labor,  was 
adopted  at  the  convention  of  1886. 

40  The  friction  which  developed  between  the  highly  centralized  general 

organization  of  the  Knights  of  Labour  and  the  autonomous  craft  bodies  of 
the  Federation  reached  immediately  into  Canada  and  became  the  primary  problem 
of  the  Trades  and  labour  Congress  of  Canada  which  had  in  affiliation  elements 
of  both  international  organizations,  that  is,  general  assemblies,  as  well 
as  croft  unions.  For  some  time  the  Congress  maintained  a policy  of  strict 
neutrality  and  even,  on  occasion,  offered  to  act  as  peacemaker.  The 
American  Federation  of  Labor  soon  gained  the  controlling  influence  in  the 
United  States,  and  in  1902  its  ascendancy  was  felt  in  Canada  when  the 
Trades  and  Labour  Congress  amended  its  constitution  to  exclude  from  member- 
50  ship  national  and  international  unions  which  conflicted  in  jurisdiction 
with  existing  international  craft  unions,  and  to  refuse  representation  to 
any  city  central  labour  organization  which  did  not  have  a charter  from  the 
Trades  and  Labour  Council.  In  several  cities  at  that  time  there  were 
district  trade  assemblies  of  the  Knights  as  well  as  trades  and  labour 
councils  of  the  Congress.  Thus  the  Congress  was  committed  to  the  policy  of 
working  in  conjunction  with  the  international  unions  affiliated  with  the 
American  Federation  of  labor. 

Same  of  the  organizations  excluded  from  the  Trades  and  Labour  Con- 
60  gress  in  1902  immediately  formed  the  National  Trades  and  Labour  Congress 
which  changed  its  name  in  1908  to  the  Canadian  Federation  of  Labour.  Two 
years  later,  the  Provincial  Workmen's  Association,  which  had  been  organized 
by  the  coal  miners  of  Nova  Scotia  in  1879,  joined  the  Canadian  Federation  of 
labour.  From  I883  to  1904,  the  P.W.A.  attempted  to  organize  all  classes  of 
workmen  in  the  province,  but  by  1907  it  became  once  more  a purely  coal 
miners'  union.  The  organization  went  through  difficult  times  after  the 
United  Mine  Workers  cf  America  came  into  the  territory  in  1908.  The  P.W.A. 
joined  forces  with  the  United  Mine  Workers  of  Nova  Scotia  in  June,  1917;  to 
form  the  Amalgamated  Mine  Workers  of  Nova  Scotia,  which,  two  years  later, 

70  was  absorbed  by  the  U.M.W.A.  In  1927  the  Canadian  Federation  of  labour  merged 
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with  other  independent  unions,  among  them  the  Canadian  Brotherhood  of  Rail- 
way Employees,  to  form  the  All-Canadian  Congress  of  Labour.  Differences 
between  certain  members  of  the  executive  council  resulted  in  the  secession 
of  certain  unions  which  in  1936  formed  another  body  named  the  Canadian 
Federation  of  labour. 

The  Canadian  and  Catholic  Confederation  of  labour,  established  in 
1921,  lints  together  federations  and  local  unions  in  several  industries  in 
10  the  Province  of  Quebec.  Organization  of  these  National  Catholic  unions  in 
accordance  with  the  Papal  Encyclical  of  1891  on  social  problems  began  after 
1900,  the  pulp  workers  at  Chicoutimi  being  the  first  to  organize  and,  taking 
in  all  workers  in  the  district,  adopted  a formal  constitution  in  1907  as  a 
federation.  Gradually,  and  more  rapidly  after  the  war,  syndicates, as  they 
are  called,  were  organized  in  other  centres,  some  covering  only  one  industry 
and  some  all  industries  in  the  town.  As  organization  spread,  federations 
were  formed  to  cover  the  local  syndicates  in  certain  industries. 

The  widening  breach  in  the  United  States  between  the  American  Federa- 
20  tion  of  labor  and  the  newly- formed  Committee  for  Industrial  Organization 
affected  the  development  of  labour  organization  in  Canada.  The  C.I.O.  had 
been  formed  in  1935  to  organize  the  workers  in  mass-production  industries. 

It  was  composed  of  six  leading  industrial  unions  affiliated  with  the  A.F.  of 
L. , and  included  the  officers  of  two  other  unions,  the  Typographers  and  the 
Hatters,  which  had  not  formally  joined  the  Committee.  Disputes  concerning 
jurisdiction  between  the  Committee  and  unions  of  the  A.F.  of  L.  lod  the  Ex- 
ecutive Council  of  the  latter  in  1936  to  suspend  the  C.I.O.  unions,  which 
meanwhile  had  increased  to  ten  in  number.  The  following  year  all  C.I.O. 
unions  were  expelled  from  the  Federation.  The  schism  was  made  complete 
30  when  in  November,  1938  "the  C.I.O.,  including  by  this  time  42  national  and 
international  unions,  some  of  which  had  branches  in  Canada,  was  formally 
established  as  a permanent  and  distinct  federation  and  re-named  the  Con- 
gress of  Industrial  Organizations . 

The  Trades  and  labour  Congress  of  Canada  meanwhile  tried  to  keep 
peace  in  its  ranks  and  avoid  an  open  break  between  the  A.F.  of  L.  and  C.I.O. 
unions  in  Canada.  For  a time  it  was  successful.  After  the  Congress  of 
Industrial  Organizations  was  formally  established,  however,  a schism  was 
inevitable.  The  executive  council  of  the  Trades  and  labour  Congress  in 
40  January,  1939,  in  accordance  with  its  long- established  policy  of  restricting 
membership  to  unions  which  are  not  rivals  of  those  affiliated  with  the  A.F. 
of  L.  or  whose  jurisdiction  does  not  overlap  that  of  A.F.  of  L.  unions, 
suspended  the  United  Mine  Workers  of  America,  Amalgamated  Clothing  Workers 
of  America,  International  Union  of  Fur  Workers,  International  Union  of 
Quarry  Workers,  United  Automobile  Workers,  International  Union  of  Mine,  Mill 
and  Smelter  Workers,  and  the  Steel  Workers’  Organizing  Committee.  These 
unions  were  formally  expelled  by  the  Trades  and  labour  Congress  at  its  con- 
vention in  October,  1939- 

50  Meanwhile  the  All-Canadian  Congress  of  labour,  which  had  been  formed 

in  1927,  continued  to  function  as  a federation  of  national  unions  until 
1940.  In  that  year,  the  Canadian  branches  of  11  international  unions  as 
well  as  the  Steel  Workers'  Organizing  Committee,  which  in  the  United  States 
were  affiliated  with  the  C.I.O.  and  which  in  Canada  had  been  expelled  from 
the  Trades  and  labour  Congress,  now  joined  the  All-Canadian  Congress.  The 
constitution  of  this  organization  was  revised  at  its  convention  in  September, 
1940,  and  its  name  was  changed  to  the  Canadian  Congress  of  Labour. 

Schisms  which  later  developed  within  the  leading  federations  in  the 
60  United  States  did  not  occur  in  Canada.  The  United  Mine  Workers  of  America, 
for  instance,  separated  from  the  C.I.O.  in  1942,  but  its  branches  in  Canada 
have  remained  affiliated  with  the  Canadian  Congress  of  labour.  Similarly, 
the  International  Association  of  Machinists  temporarily  seceded  from  the 
American  Federation  of  labor  in  the  United  States  during  early  1943,  but 
the  Canadian  branches  of  this  union  remained  with  the  Trades  and  labour  Con- 
gress. Also,  the  International  Typographical  Union,  during  the  period  of 
suspension  from  the  A.F.  of  L.  from  October,  1939  to  May,  1944,  remained  with 
the  Tracies  and  labour  Congress  of  Canada . * * * 

TO  The  Industrial  Workers  of  the  World  was  organized  in  the  United  States 

in  1909  as  the  advocate  of  revolutionary  industrial  unionism  and  of  the 
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abolition  of  the  wage  system,  and  later  established  local  branches  in  Canada. 
These  had  become  inactive  in  1915-  The  organization  was  partially  revived 
in  1922,  but  has  since  declined  and  at  present  comprises  only  six  local 
unions . 

The  One  Jig  Union  began  in  March,  19 19,  at  a meeting  in  Calgary  of 
labour  representatives  from  the  four  western  provinces.  The  framework  of 
organization,  along  industrial  lines,  was  completed  by  June  of  that  year. 

10  Local  industrial  unions  of  the  0,1.  U.  grew  rapidly  in  the  western  provinces 
and  in  some  parts  of  Ontario,  but  after  1920  the  organization  declined  and 
now  comprises  35  locals,  all  in  Manitoba,  having  5,380  members  altogether. 

The  O.B.U.  took  part  in  the  formation  of  the  All-Canadian  Congress  of  labour 
in  1927  and  later  participated  in  the  formation  of  the  Canadian  Federation 
of  labour  in  1936.  At  present,  it  is  an  independent  national  union. 

Both  the  O.B.U.  and  I.W.W.  resemble  federations  or  congresses  insofar 
as  they  include  workers  of  several  trades  and.  industries,  but  they  have  not 
national  or  international  unions  in  affiliation.  Such  organizations  are 
20  unions  rather  than  congresses.  * * * 

The  two  largest  Canadian  labour  congresses,  the  Trades  and  Labour 
Congress  of  Canada  and  the  Canadian  Congress  of  labour,  are  composed  of 
affiliated  national  or  international  unions,  and  their  local  union  branches, 
and  directly  chartered  local  or  federal  unions.  The  Canadian  and  Catholic 
Confederation  of  Labour  is  similarly  organized,  except  that  it  lias  no  inter- 
national affiliates  and  confines  its  activities  mostly  to  the  Province  of 
Quebec . 

30  These  central  labour  organizations  include  also,  to  varying  degrees, 

subsidiary  delegate  bodies,  namely,  local  labour  councils,  provincial  federa- 
tions, district  union  councils  and  federations  of  unions  in  allied  trades 
or  industries. 

Local  union  branches  form  the  foundation  of  any  labour  organization 
more  extensive  in  scope  than  the  independent  local  union.  They  are 
chartered  by  their  national  or  international  unions,  and  they  elect  delegates 
to  the  conventions  of  these  larger  organizations,  their  parent  bodies.  The 
latter,  in  turn  are  represented  at  the  annual  convention  of  the  central 
40  labour  federation  or  congress  with  which  they  are  affiliated,  usually  in 

proportion  to  the  per  capita  dues  which  they  pay  to  the  central  headquarters. 
The  executive  members  of  the  central  organization  are  usually  drawn  from 
the  leading  officials  of  these  affiliated  unions.  National  and  international 
unions  may  operate  also  through  intermediate  or  subordinate  bodies;  a union 
may  group  its  local  branches  into  several  "district  councils"  for  adminis- 
trative or  organizational  purposes;  and  the  numerous  local  branches  and 
district  councils  of  national  or  international  unions  in  allied  trades  or 
industries  may  be  drawn  together  into  "federations". 

50  Local  unions  directly  chartered  by  a central  congress  and  local  union 

branches  are  also  drawn  together  and  represented  in  local  labour  councils. 
These  bodies  are  designed  to  represent  the  common  interests  of  all  affili- 
ated unions  of  all  trades  and  industries  in  cities  and  towns  in  which  they 
are  established.  Local  labour  councils,  as  well  as  their  constituent  local 
organizations,  are  represented  in  provincial  federations  or  councils.  The 
latter,  together  with  national  and  international  unions,  local  labour  councils 
and  directly  chartered  local  or  federal  unions,  send  delegates  to  the  annual 
conventions  of  the  central  labour  organization  with  which  they  are  affiliated. 
The  union  federations  in  allied  trades  (trade  or  industrial  federations) 

60  and  district  union  councils  do  not  have  direct  representation  in  the  central 
congresses . 

[As  of  1946,  The  Trades  and  labour  Congress  reported  a membership 
of  approximately  330,000;  the  Canadian  Congress  of  labour,  a membership  of 
approximately  350,000;  The  Canadian  and  Catholic  Confederation  of  labour, 
a membership  of  62,960  (h6  labour  Gazette,  1946,  pp.  1376  et  seq. ) ] 

[ See,  generally,  on  Canadian  trade  union  history,  Login,  History  of 
Trade  Union  Organization  in  Canada  (1928);  Ware,  Logan  and  Innis,  labor  in 
70  Canadian-American  Relations  (1937  )'J 
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Note  on  Trade  Union  Organization  in  the  United  States. 

Organization  of  skilled  workers  in  the  United  States  goes  back  at 
least  to  the  last  quarter  of  the  18th  century,  and  in  tho  early  19th  cen- 
tury combinations  of  workers  found  themselves  faced  with  the  same  doctrines 
of  conspiracy  that  prevailed  in  England.  The  beginnings  of  a labour  move- 
ment, interested  in  collective  action,  are  apparent  in  the  second  quarter 
of  the  19th  century,  and  the  decision  in  Commonwoalth  v.  Hunt  (1842),  4 
10  Mete.  Ill  (Mass.)  produced  an  atmosphere  favourable  to  trade  union  action. 

The  period  from  i860  to  1886,  when  tho  American  Federation  of  Labour  was 
formed  under  that  name,  was  one  in  which  the  national  union  came  to  tho 
fore,  and  in  which  federated  unionism  was  envisaged  and  actually  tried. 

"The  period  was,  like  that  of  the  thirties  and  forties,  one  of  contra- 
dictions and  contrasts,  working  themselves  out  in  a wider  competitive  area 
and  on  a bigger  scale  of  prosperity  and  depression.  Everything  seemed 
pronounced,  yet  nothing  very  clear-cut.  Trade  unionism,  demoralized  though 
it  was  by  the  depressions  of  the  I87O' s,  became  on  the  whole  increasingly 
vigorous  and  assertive,  but  it  was  interwoven — more  closely  and  more  in- 
20  extricably  than  in  the  forties--with  the  imposing  "isms"  of  the  day. 

Utopianism  and  Job-consciousness,  German  socialism  and  American  trade 
unionism,  the  anarchism  of  the  Black  International  and  the  religiosity  of 
the  Knights  of  Labor,  Molly  Maguires  setting  forth  at  midnight  in  the  coal 
fields  and  East  Side  cigar  makers  vehemently  debating  the  controverted 
points  in  Marx,  federal  troops  squelching  labor  disturbances  and  a national 
labor  organization  asking  for  compulsory  arbitration  and  enforcement  of 
decisions,  the  pragmatic  idealism  of  Mr.  Samuel  Gompers  and  the  business 
pragmatism  of  Mr.  Jay  Gould,  free  land  and  free  silver,  Greenbackism  and 
an  Americanized  version  of  the  "economic  labor"  concept,  trade-union  de- 
30  precation  of  strikes  and  trade-union  instigation  of  some  of  the  most  bitter 
strikes  in  the  nation' s history,  consumers'  cooperation  and  the  eight-hour 
day,  producers'  cooperation  and  Mr.  Henry  George,  wage- earner  support  of 
private  property  and  schemes  to  draw  the  fangs  of  capitalism,  demands  for 
labor  legislation  and  tirades  against  the  political  state — all  these  enter 
into  the  confused  picture."  (Millis  and  Montgomery,  Organized  Labor,  pp. 
46-47). 

Ware,  Logon  and  Innis,  Labor  in  Canadian- American  Relations  (1937) 

4o  The  Civil  War  gave  a new  and  artificial  stimulus  to  American  in- 

dustry in  the  North  find  made  for  concentration,  monopoly  and  large-scale 
enterprise  under  modem  factory  conditions.  Power  machinery  was  increas- 
ingly introduced  into  every  sort  of  industry  and  wage- earners  found  them- 
selves opposed  by  forces  much  stronger  and  better  entrenched  than  any  they 
had  known  outside  cotton  manufacture  in  tho  America  of  the  pre-war  period. 

The  first  reaction  on  the  part  of  labor  to  war  and  post-war 
activity  with  rising  prices  and  fuller  employment  was  the  formation  of 
national  trade  unions  of  which  28  were  organized  from  1860-73*  This  was  a 
50  revival  of  the  first  type  of  labor  organization,  the  local  bargaining  and 
benefit  union  raised  to  national  proportions.  About  the  same  time  there 
were  formed  a number  of  Eight-Hour  Leagues,  based  on  the  economics  of  Ira 
Steward,  who  was  responsible  for  the  theory  that  a reduction  of  hours  would 
increase  work  and  in  the  long  run,  wages.  While  it  is  doubtful  if  Steward' a 
theory  impressed  wage-earners,  he  rationalized  one  of  their  major  objec- 
tives and  helped  to  unite  them  and  politicians  and  reformers  in  tho  National 
Labor  Union  of  1866  to  1872 . 

The  National  Labor  Union  was  little  more  than  an  annual  convention 
60  of  reformers,  trade  union  officials  and  third  party  propagandists.  The 

trade  union  element  was  relatively  weak  and  the  conventions  became  debating 
societies  between  the  advocates  of  the  eight-hour  movement  and  those  in- 
terested in  politics.  A few  socialist  members  started  an  agitation  for 
political  action  and  a representative  was  sent  to  the  Hague  convention 
(I872)  of  the  International  Workingmen's  Association  (the  First  International). 
Among  the  American  trade  unionists  who  accepted  political  action  was  William 
H.  Sylvis,  president  of  tho  Iron  Holders'  International  Union#  who,  in  1868, 
formed  the  Labor  Reform  Party,  which  disappeared  in  the  elections  of  1872. 

The  eight-hour  reformers  gained  some  support  from  Presidents  Grant  and 
70  Johnson,  but  the  Federal  Government  went  no  further  than  to  instruct  de- 
partment heads  that  their  own  work  should  be  done  under  the  eight-hour 
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regulation.  The  department  heads  vere  reluctant  to  obey  even  in  the  case 
of  work  done  by  government  employees  and  refused  to  impose  the  regulation 
upon  contractors.  President  Grant  finally  forced  the  eight-hour  regulation 
upon  the  departments,  but  it  vas  later  relaxed  and  never  became  an  effective 
yardstick  for  private  enterprise.  The  National  Labor  Union  collapsed  in 
1872  largely  because  of  its  failure  to  secure  the  continuing  support  of 
the  vage- earning  population.  An  attempt  to  revive  It  without  its  political 
section  was  made  in  1873  and  again  in  1875  with  the  formation  of  two  in- 
10  dustrial  congresses,  but  the  panic  of  1873  and  the  depression  of  1873-79 
made  their  maintenance  impossible. 

During  the  depression  of  1873-78  the  labor  movement  in  the  United 
States  took  on  revolutionary,  agitational  and  political  aspects.  The 
Farmer-labor  Alliance  was  formed  in  1876  and  continued,  as  the  Greenback 
Party,  to  represent  debtor  interests  under  the  leadership  of  Weaver, 

Cooper  and  Butler,  until  1880.  The  Socialist  Labor  Party  was  organized 
in  I876,  to  split  in  the  early  eighties  into  conservative  and  radical 
factions  under  tha  influence  respectively  of  the  Ped  (Socialist)  and  the 
20  Hack  (Anarchist)  Internationals.  The  long  miners'  strike  of  1875  got 

into  the  hands  of  the  Molly  Maguires  and  they  into  the  hands  of  the  law  by 
way  of  the  Pinkerton  Detective  Agency.  The  railroad  strikes  of  1877  created 
popular  uprisings,  riotings  and  destruction  of  life  and  property  in  which 
seme  militia  units  went  over  to  the  mobs.  Unemployment  demonstrations 
under  socialist  control  were  staged  in  the  cities  and  the  Knights  of 
labor,  formed  as  a secret  society  of  craftsmen  in  Philadelphia  in  1869, 
spread  and  grew  while  the  open  trade  unions  declined.  * * * 

The  differences  in  the  philosophy,  structure,  and  methods  of  the 
30  K.  of  L.  and  the  A.F.  of  L.  can  be  summarized  as  follows: 

The  official,  as  opposed  to  the  later  more  radical  philosophy  of 
the  K.  of  L.,  was  a sort  of  fraternalism  borrowed  in  part  from  the 
fraternal  societies  and  in  part  from  the  early  reform  organizations.  Its 
principles  were  a part  of  one  of  the  oldest  American  traditions.  The 
principles  of  business  unionism  on  craft  lines  were  as  old  but  weaker 
until,  in  1886,  they  were  embodied  in  the  organization  of  the  American 
Federation  of  labor.  In  1885-86  when  the  K.  of  L.  reached  the  peak  of  its 
strength  it  became  aggressive  and  somewhat  socialistic  while  the  national 
40  unions  became  more  conservative. 

Structurally,  the  K.  of  L.  was  "one  big  union"  with  subordinate 
territorial  and  trade  assemblies  and  locals,  both  trade  and  mixed,  the 
trade  assemblies  gaining  a larger  place  as  the  Order  became  more  powerful. 
The  A.  F.  of  L.  is  a loose  confederation  of  national  unions,  city  centrals, 
state  federations  and  local  trade  and  labor  unions.  The  one  big  union  idea 
was  too  ambitious  for  the  United  States  or  Canada  while  the  federation 
principle  was  more  practical  though  its  coverage  was  and  is  inadequate. 

50  The  methods  of  the  K.  of  L.  were  originally  and  predominantly  edu- 

cational or  propagandist,  though  bargaining  was  practised  throughout  and 
co-operation,  and  political  action  were  not  ignored.  Bargaining  as  to 
wages,  hours  and  conditions  has  characterized  the  International  unions 
while  lobbying  and  "bi-partisan"  political  action  is  a major  function  of 
the  A.F.  of  L.,  the  city  centrals  and  State  federations. 

The  Knights  of  Labor  was  definitely  opposed  to  craft  unionism  as 
too  narrow,  and  its  trade  assemblies  were  industrial  rather  than  craft. 

The  K.  of  L.  and  the  International  Unions  of  the  A.  F.  of  L.  penetrated 
60  Canada  at  about  the  same  time  and  created  a division  in  Canadian  labor 
similar  to  that  in  the  United  States  though  less  severe.  The  K.  of  L. 
reached  the  peak  of  its  strength  in  Canada  in  the  eighties  with  seven 
district  assemblies  and  250  locals,  with  perhaps  16,000  members.  It  was 
outlawed  by  the  Reman  Catholic  Church  in  Quebec,  but  Cardinal  Gibbons,  by 
personal  appeal  to  the  Pope,  managed  to  have  the  ukase  withdrawn  after 
changes  were  made  in  the  ritual,  secrecy  given  up  and  T.  V.  Pcwderly  had 
assured  the  ecclesiastical  authorities  that  the  Order  was  untainted  by 
socialism.  It  revived  in  Canada  in  1893-94  and  again  in  1899-1902.  At  the 
end  of  the  eighties  the  Order  was  so  strong  that  its  assemblies  withdrew 
70  from  the  city  centrals  and  formed  their  own  District  Assemblies  in  Montreal, 
Quebec  Toronto,  St.  Catharines  and  Ottawa. 
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Thus,  ve  find  in  Canada  from  1880  to  1902  two  American  labor  or- 
ganizations: Knights  of  labor  and  the  Internationals,  working  together 
with  some  degree  of  harmony  though  different  in  point  of  view,  form  of 
organization  and  methods,  and  in  the  United  States  engaged  in  a life  and 
death  struggle  which  culminated  about  1899  in  the  destruction  of  the  K.  of 
L.  as  an  industrial  society  and  the  ascendancy  of  the  International  unions 
of  the  American  Federation  of  labor.  * * * 

10  labor  activity  reached  a peak  in  1886,  which  was  not  achieved  again 

until  post  war  expansion  in  1919-  It  suffered  nothing  but  defeat  from 
1887  to  1897.  The  A.  F.  of  L-  consolidated  a small  and  precarious  group 
with  little  influence.  The  Populist  movement  drew  the  rank  and  file  of  the 
Knights  of  labor  into  politics.  The  Homestead  strike  of  1892  destroyed 
unionism  at  the  centre  of  the  industrial  order — the  steel  mills.  The  de- 
feat of  the  American  Railway  Union  in  the  Pullman  strike  of  1894  ruined 
the  prospects  of  aggressive  industrial  unionism  for  the  time  being.  And 
the  struggle  in  the  western  mining  states  between  the  Western  Federation 
of  Miners  and  the  Mine  Owners'  Associations  developed  into  a class  war  in 

20  which  Federal  and  state  troops  came  to  the  aid  of  the  owners  and  destroyed 

the  metalliferous  miners'  federation. 

Not  until  recovery  began  in  1897  and  the  Spani sh-Ameri can  War, 
coming  at  the  end  of  five  years  of  depression,  revived  industry  did  labor 
succeed  in  the  coal  miners'  strike  of  1897 , in  the  rapid  growth  of  the 
A.F.  of  L.  from  1897  to  1904,  and  in  the  creation  in  1901  of  an  American 
Socialist  Party.  The  United  Mine  Workers  of  America  had  been  organized 
in  1890  by  uniting  the  Knights  of  Labor  miners'  assembly  and  the  competing 
Progressive  Miners'  union.  It  had  attempted  in  1893  "by  general  action  to 
30  gain  the  eight-hour  day,  but  had  failed  miserably  and  it  was  not  until 

prosperity  returned  that  it  was  able  to  make  any  move  to  raise  depression 

standards  and  to  re-establish  bargaining  relations  with  the  operators. 

The  sudden  success  of  the  miners  in  1897,  led-  to  an  extension  of  organi- 
zation under  John  Mitchell  into  the  anthracite  field  of  Pennsylvania, 
where  the  new  immigrants  had  taken  the  place  of  English,  Welsh  and  Irish 
miners.  A strike  was  called  in  1900  during  the  Bryan- McKinley  campaign. 

Mark  Banna,  who  had  been  a friend  of  the  miners  and  their  officers, 
attempted  to  have  the  matter  settled  and  got  J.  P.  Morgan  to  use  his  in- 
fluence with  the  executives  of  the  coal- carrying  railroads.  In  October 
40  a compromise  was  arranged.  The  union  did  not  receive  recognition,  but 

the  terms  of  the  Morgan-Mitchell  settlement  were  accepted  by  the  employers. 

A second  strike  in  the  anthracite  field  in  1902  brought  about  the 
intervention  of  Theodore  Roosevelt,  who  had  succeeded  to  the  Presidency 
after  the  assassination  of  McKinley.  It  was  settled  after  the  appointment 
of  a commission  by  the  President.  Meanwhile,  otner  member  unions  of  the 
A.  F.  of  L.  were  organizing  and  gaining  recognition,  increasing  their 
membership  and  their  political  influence  in  Washington,  but  success  was 
halted  by  a revival  of  the  open-shop  campaign  and  an  attack  upon  unions, 

50  both  directly  through  the  refusal  of  collective  bargaining  and  breach  of 
relationships,  and  indirectly  through  the  courts  by  injunctions  and  damage 
suits  under  the  Gherman  Act.  These  prosecutions  finally  reached  the  highest 
officers  of  the  A.  F.  of  L.  when  Samuel  Gompers,  Frank  Morrison  and  John 
Mitchell  were  sentenced  to  jail  and  to  fines  in  the  Bucks ' Stove  and  Range 
case.  Although  these  sentences  were  not  carried  out,  the  campaign  was 
effective  and  the  open  shop  was  extended  to  include  a major  portion  of 
American  industry.  The  attack  upon  the  trade  unions  by  the  National  Manu- 
facturers' Association,  the  Anti- Boycott  Association,  the  National  Erectors' 
Association  and  others,  was  given  support  by  the  revelations  of  racketeer- 
60  ing  in  the  building  industry  and  especially  by  the  uncovering  of  the 

dynamiting  campaign  of  the  Structural  Iron  & Steel  Workers ' International 
Union,  which  culminated  in  the  blowing  up  of  the  Los  Angeles  Times  building. 
* * * 

Although  trade  unionism  was  wiped  out  in  the  steel  mills  by  the 
Homestead  strike  in  1892,  and  industrial  unionism  was  defeated  on  the  rail- 
roads in  the  Pullman  strike  in  1894,  the  metalliferous  miners  of  the  West 
carried  on  an  aggressive  campaign  to  maintain  and  establish  union  conditions 
in  the  metal  mining  states  from  1893  to  1906.  The  Western  Federation  of 
70  Miners  was  organized  at  Butte,  Montana,  in  1893  as  a result  of  the  first 
strike  in  the  Coeur  d'Alene  district  of  Idaho  among  lead  miners.  It  was 
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intended,  to  be  an  industrial  union,  but  never  succeeded  completely  in 
organizing  the  mill  and  smelter  workers . Following  the  Coeur  d'Alene 
strike  of  1893,  came  Cripple  Creek,  1894;  Leadville,  1896;  Salt  lake  and 
Coeur  d'Alene  again,  1899;  Telluride,  1901;  Idaho  Springs,  1903  and  Cripple 
Creek  again  in  1903  and  1904.  These  strikes  were  carried  on  under  pioneer 
conditions  and  were  notable  for  their  violence,  for  the  intervention  of 
Federal  and  state  troops,  especially  in  Colorado,  and  for  the  organization 
of  vigilante  groups  as  Citizens'  Alliances  in  support  of  the  mine  owners. 

10  The  Mine  Owners  Association  and  the  Citizens'  Alliances  under  the  wing  of 
national  guardsmen  were  able  to  defeat  the  W.  F.  of  M.,  especially  in 
Colorado.  As  a result  of  failure  in  the  industrial  field  the  officers  of 
the  W.  F.  of  M.,  Ed.  Boyce,  Charles  Moyer,  Bill  Haywood,  attempted,  in 
1905,  to  set  up  a national  organization,  the  Industrial  Workers  of  the 
World. 

The  long  conflict  between  "industrial"  and  "craft"  union  forms  of 
organization  is  not  generally  understood.  When  it  seems  to  appear  as  a 
clear-cut  alternative  there  is  usually  much  more  behind  it  than  matters 
20  of  form.  And  its  reappearance  in  the  1935  convention  of  the  A.  F.  of  L. , 
and  the  formation  of  the  Committee  for  Industrial  Organization  is  not 
simply  a choice  between  craft  and  industrial  forms  of  organization,  but  a 
conflict  between  expansion  as  represented  by  John  L.  Lewis  and  monopoly 
of  the  executive  council  of  the  A.  F.  of  L.  The  organization  of  a larger 
section  of  industry  under  industrial  forms  would  tend  ultimately  to  reduce 
the  craft  unions  in  the  A.  F.  of  L.  to  a subordinate  position. 

The  paper  industrial  form  of  organization  set  up  by  the  I.  W.  W. 
was  not  intended  nor  adapted  to  secure  wages,  hours  and  conditions — the 
30  objectives  of  trade  union  organizations.  Its  purpose  was  revolutionary. 

The  set-up  was  nothing  more  than  a blueprint  of  an  industrial  order  to  be 
brought  into  existence  by  political  or  direct  action.  The  I.  W.  W.  en- 
gaged in  a sort  of  guerilla  warfare  in  the  West  among  casual  workers,  and 
in  1912  it  led  the  best  publicized  textile  strikes  of  the  pre-war  period 
at  Lawrence,  Massachusetts,  and  Paterson,  New  Jersey.  During  the  war  it 
was  prosecuted  all  over  the  country  under  the  Criminal  Syndicalism  laws 
and  was  almost  completely  destroyed. 

Millis  and  Montgomery,  op.  cit. . pp.  188  et  seq. 

40  " " 

In  almost  every  significant  phase,  American  trade-union  history 
since  1930  stands  out  in  sharp  contrast  to  that  of  the  1920 's.  The  down- 
ward trend  of  membership  reversed  "tself  after  1933 > and  during  the  early 
1940 's  approximately  12,000,000  wage  earners — the  largest  percentage  of 
the  nation's  employees,  as  well  as  the  largest  absolute  number,  up  to  that 
time- --were  members  of  craft  and  industrial  unions.  Old  labor  organizations 
expanded,  new  ones  multiplied;  and  the  great  mass -production  industries 
like  steel,  automobiles,  electrical  manufacturing  rubber,  and  aluminum — 
immune  during  the  1920 's  to  appreciable  trade-union  penetration-- -found 
50  themselves  adopting  the  collective-bargaining  pattern  of  industrial  re- 
lations. Dominance  in  the  labor  movement  as  a whole  of  the  federated  trade 
unionism  represented  by  the  Executive  Council  of  the  American  Federation 
was  rudely  challenged  during  the  second  half  of  the  1930-1940  decade  by  an 
industrial  union  movement,  and  the  rapid  numerical  growth  and  the  expansion 
into  new  geographical  and  industrial  areas  were  accompanied  by  the  most 
bitter  dissension  and  the  widest  cleavage  within  the  ranks  of  organized 
labor  since  the  l880's.  Without  abandoning  two  revered  tenets ---that 
economic  power  transcends  all  other  power  and  that  wage  earners  must  have 
their  own  distinctive  organizations ---unionism  to  an  extent  changed  in 
60  functional  character;  it  became  infused  with  a new  militancy,  it  looked  to 
the  state  to  a greater  extent  to  provide  direct  guarantees  of  economic 
security  and  material  welfare  as  well  as  the  rules  and  apparatus  enabling 
workers  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  it  minimized  less  the  importance  of  action  on  the  political 
front.*  * * 

During  the  second  half  of  the  1930's,  the  organized- labor  movement 
of  the  United  States  was  split  asunder  and  a civil  war  comparable  in 
bitterness  to,  although  different  in  character  from,  that  of  the  l880's 
accompanied — and  indeed  wa3  in  part  responsible  for — the  unprecedented 
growth  and  expansion  that  have  been  traced  in  the  immediately  preceding 
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pages.  Immediately  induced  "by  a conjunction  of  circumstances,  some  of 
them  almost  fortuitous  in  character,  peculiar  to  the  years  of  the  de- 
pression and  of  the  New  Deal  labor  policies,  the  formation  in  1935  °f  the 
Committee  for  Industrial  Organization,  which  three  years  later  reconstituted 
itself  as  a permanent  organization  rivaling  the  American  Federation  of  labor, 
was  in  fact  a consequence  of  conditions  and  developments  some  of  which  had 
been  long  in  the  making:  technological,  economic,  and  market  trends  that 
rendered  the  policies  and  anatomical  characteristics  of  federated  trade 
10  unionism  insufficient  to  effect  the  inclusion  of  millions  of  semiskilled 
operatives;  the  impact  of  craft-union  unwillingness  to  relingquish  juris- 
dictional "rights"  in  the  mass-production  industries  upon  the  organizational 
possibilities  created  by  the  government's  labor  policies  and  other  circum- 
stances discussed  earlier  in  this  chapter;  the  character  of  the  labor 
supply  in  both  the  organized  and  the  unorganized  sectors  of  American  in- 
dustry; dissatisfaction  in  the  ranks  of  federated  trade  unionism  with 
the  policies  and  economic  creed  of  those  who  had  inherited  the  traditions 
and  the  ideologies  of  the  founding  fathers  of  the  A.  F.  of  L. ; personal 
animosities  and  jealousies  and  tenacious  adherence  to  vested  interests; 

20  and  still  others.  * * * 

Developments  between  193&  and  the  early  19^0’ s served  to  deepen 
and  entrench  the  division  within  labor's  ranks.  The  CI.J.  established 
new  unions,  organized  sections  of  industry  that  had  been  relatively 
impregnable  against  A.  F.  of  L.  attack,  and  became  a permanent  independent 
institution  with  functions  paralleling  those  of  the  Federation.  Mutual 
recriminations  and  "raiding"  of  jurisdictions  accentuated  the  differences 
between  the  two  groups;  conferences  between  authorized  representatives 
failed  to  achieve  an  acceptable  modus  vivendi;  and  inevitably  the  factors 
30  of  individual  and  group  pride  and  fear  of  loss  of  prestige  and  influence 
handicapped  reconciliation  efforts. 

[See,  generally,  on  the  history  of  the  labour  movement  in  the 
United  States,  Perlman,  History  of  Trade  Unionism  in  the  United  States; 
Commons  and  Associates,  History  of  lab our~i rTThe"" Jnite d States  (1935-6 ) . j 


Note  on  Trade  Union  Organization  in  Great  Britain 

^•0  Industrial  Relations  Handbook,  1944  (Ministry  of  labour  and 

National  Service),  pp.  11  et  seq'". 

The  workers'  societies  have  had  their  origin  in  diverse  circum- 
stances and  are  for  this  reason  very  variable  as  to  size,  structure  and 
constitution,  though  all  have  the  fundamental  purpose  of  improving  the 
status  and  the  conditions  of  their  members,  and  are  collectively  concerned 
with  all  matters  by  which  workers  are  affected. 

Some  Trade  Unions,  generally  speaking  the  older  Unions,  cater  for  a 
50  single  craft  or  group  of  crafts  although  in  seme  cases  the  evolution  of 
industry  has  resulted  in  their  members  becoming  employed  in  a variety  of 
industries.  Other,  and  generally  speaking  larger,  Unions  have  been  esta- 
blished on  an  industrial  basis  and  seek  to  cover  all  classes  of  workpeople 
In  a particular  industry  or  range  of  industries  although  in  actual  practice 
their  membership  is  strongest  in  the  less  skilled  classes.  Thus,  the 
National  Union  of  Railwaymen  is  an  industrial  Union  catering  for  all  classes 
of  railway  employees  and  having  a membership  within  categories  which  are 
particularly  catered  for  by  the  Railway  Clerks'  Association  and  the  Associ- 
ated Society  of  Locomotive  Engineers  and  Firemen.  Further,  the  activities 
of  the  National  Union  of  Railwayman  extend  to  railway  workshops,  where  the 
craft  Unions  and  general  workers'  Unions  are  largely  represented.  In  the 
Engineering  Industry  the  extension  of  machine  processes  has  led  to  the 
employment  of  semi-skilled  operatives,  who,  'together  with  the  labourers, 
are  mainly  in  membership  of  the  general  workers'  Unions.  These — the 
Transport  and  General  Workers'  Union  and  the  National  Union  of  General  and 
Municipal  Workers  are  organized  in  sections  covering  a wide  range  of 
industries. 

Each  Union  is  an  autonomous  body  with  its  own  organisation,  the 
70  basis  of  which  is  the  Local  Branch  or  Lodge.  The  Branch  elects  officers 
and  committees  and  discusses  all  matters  which  can  be  dealt  with  locally. 
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Wider  questions  are  sent  forward  for  the  attention  of  the  Union's  district 
or  national  todies . Every  member  has  a right  to  attend  and  take  part  in 
Branch  meetings,  and  it  is  at  these  meetings  that  the  individual  members 
are  able  to  put  forward  suggestions  regarding  their  conditions  of  employ- 
ment, and  to  raise  questions  concerning  the  work  and  policy  of  the  Union. 

The  majority  of  the  Unions  have  representatives  in  the  workshops  whose 
functions  include  the  collection  of  dues  and  the  interrogation  of  de- 
faulters and  newcomers,  and  who  supply  the  Branch  with  information  regard- 
10  ing  any  alleged  encroachment  upon  recognized  trade  union  conditions.  In 
various  trades  also,  as  in  the  case  of  shop  stewards  in  the  Engineering 
Industry,  the  workshop  representatives  participate  in  deputations  to  the 
management  in  connection  with  grievances  and  also  arrange  shop  meetings 
for  the  discussion  of  problems  concerning  the  members  of  the  shop. 

The  members  of  the  Local  Branches  elect  delegates  to  represent 
them  on  District  and  National  Committees  and  at  the  Union's  National  Con- 
ferences. The  District  and  National  Committees  deal  with  business  of  more 
than  local  significance  and  there  is  normally  an  annual  conference  at  which 
20  the  policy  of  the  Union  and  any  alterations  to  the  Union's  rules  are  de- 
cided. Each  Union  controls  its  own  funds  and  has  offices  and  a full-time 
paid  staff. 

In  the  localities,  the  Branches  of  the  various  Trade  Unions  may 
appoint  representatives  to  a local  Trades  Council  which  meets  to  consider 
questions  of  common  interest  to  the  Unions  in  the  area  concerned. 

The  methods  followed  by  Unions  in  furthering  the  interests  of  the 
workers  and  the  degree  of  autonomy  exercised  by  Local  Branches  vary  greatly 
30  from  case  to  case.  Some  Unions  are  bound  by  stringent  procedure  in  respect 
of  the  treatment  of  differences  and  in  such  cases  strike  action  is 
irregular  until  all  the  possibilities  of  procedure  have  been  exhausted. 
Generally,  however,  any  decision  for  a withdrawal  of  labour  rests  with  the 
Executive,  although  in  some  instances  it  may  be  necessary  to  refer  the  issue 
to  a ballot  vote  of  the  members  and  obtain  a two- thirds  majority.  There  is 
no  uniformity  in  this  matter  and  the  practice  depends  on  the  constitution 
and  the  relationships  of  the  Union  concerned.  * * * 

The  outstanding  feature  in  regard  to  Trade  Unionism  during  the  last 
40  50  years  has  been  the  reduction  in  the  number  of  organisations.  Earlier, 

when  communication  was  more  difficult  and  co-operation  had  not  been 
developed,  the  tendency  was  for  small  localised  Unions  catering  for  groups 
of  workers.  A process  of  amalgamation  and  absorption  has  gone  on  con- 
sistently over  the  whole  period  despite  variations  in  the  aggregate  member- 
ship, although  many  small  local  Unions  have  persisted.  So  far  as  individual 
industries  are  concerned,  the  tendency  has  been,  where  similar  types  of 
workers  were  involved,  for  coalescence  on  a national  basiB.  In  1920,  when 
the  aggregate  membership  reached  its  maximum  of  8,348,000  there  were 
1,384  Unions  as  compared  with  976  at  the  end  of  1942.  This  reduction  in 
50  the  number  of  Unions  was  due  in  the  main  to  the  process  of  amalgamation 
and  absorption. 

The  extent  to  which  the  large  organisations  contributed  to  the 
total  membership  is  indicated  by  the  fact  that,  in  1942,  16  of  them 
represented  4,647,000  workers,  or  59-7  per  cent,  of  the  whole.  ®n  the 
other  hand,  the  number  of  Unions  with  less  than  500  members  was  no  fewer 
than  556,  with  a total  membership  of  only  77,000 — representing  1 per  cent, 
of  the  aggregate.  The  trend  in  the  direction  of  concentration  is  clear. 

* * * 

60 

The  trade  union  movement  has  been  centralised  since  1868  in  the 
Trades  Union  Congress,  the  objects  of  which  are  "to  promote  the  interests 
of  all  its  affiliated  organisations  and  generally  to  improve  the  economic 
and  social  conditions  of  the  workers * * 

The  Annual  Meeting  of  delegates  from  the  Unions  affiliated  to  the 
Trades  Union  Congress  settles  general  policy  for  the  ensuing  year.  The 
General  Council,  the  executive  body  which  carries  out  the  decisions  of 
Congress,  is  composed  of  32  members  representing  the  17  industrial  groups 
70  into  which  the  affiliated  Unions  have  been  divided.  The  duties  of  the 

General  Council  are,  among  other  things,  to  keep  a watch  on  all  industrial 
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movements  and  where  possible  to  co-ordinate  industrial  action;  to  watch 
legislation  affecting  labour  and  to  initiate  such  legislation  as  Con- 
gress may  direct;  to  adjust  differences  and  disputes  between  Unions;  to 
promote  common  action  on  general  questions  such  as  wages  and  hours  of 
labour;  to  assist  any  Union  which  is  attacked  on  any  vital  matter  of 
trade  union  principle;  to  assist  in  the  work  of  organisation  and  to 
carry  on  propaganda  to  strengthen  the  trade  union  movement;  to  enter 
into  relations  with  the  Trade  Union  and  Labour  movements  in  other  coun- 
10  tries;  and  if  necessary  to  take  trade  union  cases  for  decision  to  the 
House  of  Lords. 

[Trade  union  membership  as  of  1942  was  J fj8l,000  but  the  Handbook 
states  that  since  that  date  the  process  of  expansion  of  membership  has 
continued.] 

[See,  generally,  on  British  trade  unionism,  Webb,  History  of 
Trade  Unionism  (1920)1 

20 

2.  Employer  Organization 

If  any  generalization  can  be  made  with  respect  to  employer  organi- 
zation in  Canada  so  far  as  labour  relations  are  concerned,  it  is  the 
negative  one  that  collective  bargaining  is  largely  on  an  individual  basis. 
Any  trend  to  industry  wide  collective  bargaining  must  inevitably  pre- 
suppose organization  of  employees  in  an  industry  for  collective  bargain- 
ing purposes.  An  example  of  such  a condition  may  be  seen  in  the  men's 
30  clothing  industry  in  the  Toronto  area  where  the  vast  majority  of  the 
manufacturers  are  members  of  the  Associated  Clothing  Manufacturers  of 
Toronto,  which  negotiates  collective  agreements  with  the  Amalgamated 
Clothing  Workers  of  America  binding  on  the  respective  memberships.  A 
similar  situation  exists  in  the  dress  industry  in  the  Toronto  area  where 
the  manufacturers  are  largely  associated  in  the  Dress  Manufacturers  Guild 
and  the  employees  in  the  International  ladies  Garment  Workers  Union. 

There  are  other  instances  of  employers  who  bargain  through  a representa- 
tive organization,  e.g.,  the  Toronto  Graphic  Arts  Association.  In  some 
cases  various  employers  may  group  themselves  for  collective  bargaining 
40  purposes  without  any  formal  organization,  e.g.,  the  Toronto  daily  news- 
papers make  collective  agreements  which  are  negotiated  by  them  in  con- 
cert. 

A manufacturers'  organization  such  as  the  Canadian  Manufacturers ' 
Association,  Inc.  is  concorned  with  labour  relations  as  a general  policy 
question  although  not  on  a collective  bargaining  level.  Individual  members 
are  left  free  to  negotiate  their  own  collective  agreements,  but  they  may 
find  or  seek  guidance  in  the  general  policies  of  the  C.M.A. 

50  Within  recent  years,  there  has  been  a development  of  industrial 

relations  institutes  offering  services  to  employers.  The  most  active  of 
xhese  is  the  Central  Ontario  Industrial  Relations  Institute,  established 
In  1943,  which  is  a corporation  without  share  capital.  Its  aims  and 
objects  are  predicated  on  the  acceptance  by  employers  of  the  principle  of 
collective  bargaining  with  employees  through  their  trade  unions  or  other 
associations,  and  on  the  need  of  employers  to  inform  themselves  by  wage 
data  and  other  statistics  in  order  that  they  may  be  able  to  promote 
harmonious  labour  relations  through  the  negotiation  of  fair  and  reasonable 
collective  agreements.  The  Institute’s  primary  function  is  to  obtain, 

60  compile  and  circulate  Information  to  its  employer  members  to  assist  them 

in  establishing  satisfactory  employer- employee  relations.  It  also  supplies 
a consulting  service  to  employers  engaged  in  negotiating  collective  agree- 
ments and  in  some  cases  (particularly  in  the  Toronto  area)  a member  of 
the  staff  of  the  Institute  participates  in  the  negotiations  as  a member 
of  the  employer's  bargaining  committee.  A similar  type  of  institute 
operates  in  the  Niagara  area  under  the  name  of  Niagara  Industrial  Re- 
lations Institute,  and  recently  an  employer's  institute  was  organized  in 
Montreal . 
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Note  on  Employer  Organization  in  the  United  States 

Trends  in  Collective  Bargaining  (Twentieth  Century  Fund,  194-5) , 

pp.  23  et  seq. 


Between  collective  Bargaining  in  the  United  States  and  in  Great 
Britain  and  Sweden,  where  it  is  highly  developed,  are  two  principal 
differences,  ©ne  is  that  employer- uni on  negotiations  in  this  country  are 
10  still  largely  upon  a plant  and  company  basis,  whereas  British  and  Swedish 
labor  agreements  are  national  in  scope.  Another  difference  is  that  British 
and  Swedish  bargaining  is  collective  on  the  part  of  both  sides;  working 
people  are  represented  by  unions  and  management  by  employer  associations. 

The  extension  of  collective  bargaining  frontiers  in  this  country, 
however,  has  brought  three  important  changes  in  employer  activities.  The 
employer  association  is  increasing  in  importance.  Labor  relations  assume 
a greater  place  in  managerial  technique.  And  the  employer- dominated 
"company"  union  is  an  outlaw. 

20 

Associations  of  Employers 

Among  American  employers  there  is  no  single  counterpart  to  the 
National  Confederation  of  Employers'  Associations --which  is  British 
employers'  central  authority  on  labor  questions.  Commercial  and  economic 
matters  are  left  to  the  Association  of  British  Chambers  of  Commerce  and 
the  National  Union  of  Manufacturers.  In  this  country,  the  Chamber  of 
Commerce  of  the  United  States  and  the  National  Association  of  Manufacturers 
share  some  functions  similar  to  those  of  the  two  British  bodies.  They  in- 
30  elude  employers  in  many  fields,  but  they  are  not  all-inclusive- --the  NAM 
comprising  some  9,000  industrialists.  Nor  are  they  primarily  employer 
organizations.  Although  these  bodies  publicize  employers'  points  of  view 
and  take  official  stands  upon  labor  questions  and  government  administration 
of  labor  laws,  questions  relating  to  labor  are  merely  segments  of  their 
spheres  of  interest. 

American  employers  are  without  the  national  leadership  which 
unionists  have  in  AF  of  L and  CI0;  they  are  more  thoroughly  organized 
nationally  in  trade  associations  than  in  employer  organizations.  The 
40  typical  trade  association  is  a sort  of  clearing  house  for  management  in 
the  same  industry.  It  watches  legislation,  competition  with  other  in- 
dustries and  chances  for  increased  business  for  its  own  industry.  labor 
matters  are  frequently  a side  line.  * * * 

Somewhat  along  the  lines  of  a national  trade  group  is  the  Associ- 
ation of  Railway  Executives.  It,  however,  goes  further  than  other  manage- 
ment organizations  in  labor  relations  in  that  its  parleys  with  the  Railway 
labor  Executives’  Association  amount  to  direct  negotiations.  This  is  the 
only  notable  example  of  collective  bargaining  on  a national  scale  by  a 
50  management  body  which  is  not  strictly  an  employers'  association. 

Associations  of  employers  developed  locally  in  this  country  after 
the  appearance  of  labor  unions.  Such  groups  have  been  of  two  types;  com- 
batant and  negotiatory.  * * * 

A negotiatory  association  is  to  the  employer  the  nearest  counter- 
part of  what  a union  is  to  an  employee.  In  most  cases,  however,  the 
union  is  the  stronger  cohesive  force.*  * * 

60  Agreements  with  employers'  associations  are  more  prevalent  among 

craft  than  industrial  unions- -although  clothing  and  coal  mining  are  ex- 
ceptions. They  are  almost  universal  in  the  building  trades  and  employer 
associations  in  printing  trades  have  local  and  frequently  regional  union 
agreements.*  * * 

The  most  all-inclusive  employers'  association  so  far  developed  in 
this  country  is  the  San  Francisco  Employers'  Council.  This  is  a federa- 
tion of  city-wide  employer  associations  in  some  two  dozen  industries,  and 
it  resembles  in  structure  San  Francisco's  Central  labor  Union.  Each  group 
70  is  autonomous  within  the  employers’  council  and  each  employer  association 
deals  separately  with  the  unions,  substituting  a master  or  industry-wide 
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labor  contract  for  individual  and  single  plant  agreements. 

The  council  offers  its  affiliated  employer  associations  the  ser- 
vices of  its  negotiatory  staff  and  fact-finding  organization.  The  employer 
associations  are  thu3  able  to  match  union  bargaining  pover. 

Note  on  Employer  Organization  in  Great  Britain 

10  Report  of  the  United  States  Commission  on  Industrial  Relations  in 

Great  Britain,  1938,  pp.  1 et  seq. 

In  Great  Britain  employers  in  the  major  industries  are  generally 
members  of  industry -vide  associations,  vhich  negotiate  collective  agree- 
ment vith  labor  unions,  or  vith  groups  or  associations  of  unions.  * * * 

The  formation  in  Great  Britain,  first  locally  and  then  on  an  in- 
dustrywide basis,  of  employers'  associations  for  dealing  vith  labor 
matters,  has  also  covered  a long  period  of  time.  They  vere  initiated  in 
20  response  to,  and  originally  to  combat,  the  grovth  of  unions.  Subsequently, 
after  periods  of  more  or  less  severe  conflict,  they  entered  into  collective 

agreements  vith  the  unions — a development  vhich vas  already  veil 

under  vay  in  the  nineties  and  continued  steadily  thereafter,  reaching 
substantially  its  present  form  and  scope  by  the  end  of  1921. 

Industrial  Relations  Handbook,  1944  (Ministry  of  Labour  and 
National  Service),  pp.  16-17. 

In  193^,  there  vere  knovn  to  be  in  existence  about  270  national 
30  federations  concerned  vith  matters  relating  to  the  employment  of  labour, 
and  in  addition  approximately  1,550  other  employers'  organisations  con- 
sisting for  the  most  part  of  local  or  regional  branches  of  the  national 
federations.  There  vas,  therefore,  in  1936,  a total  of  1,820  employers' 
organisations  dealing  vith  labour  questions.*  * * 

By  1919  there  had  been  formed  the  National  Confederation  of 
Employers'  Organisations- --nov  knovn  as  the  Iritish  Employers'  Confedera- 
tion— to  secure  the  co-operation  of  the  employers'  national  federations 
in  dealing  vith  all  questions  arising  out  of  the  relations  betveen 
40  employers  and  their  vork- people.  The  Iritish  Employers ' Confederation-- 
vhose  membership  consists  of  the  national  federations  in  industries 
employing  approximately  70  per  cent,  of  the  total  industrial  population 
of  the  country--is  the  employers'  counterpart  of  the  Trades  Union  Congress 
for  dealing  vith  labour  questions  affecting  industry  generally.  In  that 
capacity,  the  Confederation  has  represented  British  employers  at  the 
annual  Conferences  of  the  International  Labour  Organisation  since  that 
Organisation  vas  set  up  in  1919* 

The  British  Employers'  Confederation  and  the  Trades  Union  Congress 
50  have  long  been  recognised  as  the  authoritative  means  of  consultation  bo- 
tween  Government  Departments  and  organised  employers  and  vorkpeople  on 
matters  affecting  their  respective  interests. 
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» CHAPTER  III 

PRINCIPLES  OF  T9RTI0US  LIABILITY  RELATING  TO 
GROUP  ACTIVITIES  AND  GROUP  INTERESTS 


10  1 . Introductory  Noto 


The  familiar  tort  problem  of  adjusting  clashes  of  interests  must, 
in  labour  cases,  be  set  in  a "group"  context.  The  student  is  concerned 
here  with  "group"  rather  than  individual  interests  and  with  "group"  rather 
than  individual  conduct.  In  fixing  liability  for  the  infliction  of  harm 
by  the  combined  action  of  workers  or  of  traders  or  industrialists,  the 
English  and  Canadian  courts  have  been  much  influenced  by  the  concept  of 
"conspiracy"  through  which  they  have  assessed  both  the  purpose  of  the 
combination  and  its  activities  in  furtherance  of  any  particular  purpose 
20  or  purposes.  3ehind  the  formal  concept  of  conspiracy  there  are,  there- 
fore, as  in  tort  cases  generally,  social  and  economic  considerations  which 
may  or  may  not  be  articulated  in  the  decided  cases.  It  is  suggested  that 
the  cases  will  be  more  meaningful  to  the  student  who  looks  for  these 
underlying  considerations.  The  following  comments  from  two  American  works 
are  offered  as  helpful,  although  perhaps  not  unreservedly  applicable,  in 
analyzing  the  cases  which  follow  in  this  chapter. 


30 


40 


1 Teller,  labor  Disputes  and  Collective  [Bargaining  (1940) 

pp.  7 et  seq. 

We  do  know,  however,  that  when  the  series  of  events  which  we  call 
the  industrial  revolution  had  completed  the  broad  outlines  of  its  under- 
lying theory,  the  social  framework  which  it  created  saw  the  decline  of 
home  handicraft,  the  growth  of  urbanization,  the  expropriation  of  many 
farmers,  the  rise  of  factory  towns  in  new  industrial  centers  and  a 
phenomenal  increase  in  the  production  of  commodities.  It  also  impressed 
upon  the  new  society  which  we  identify  with  capitalism  three  outstanding 
concepts  which,  though  generally  obscured  by  the  language  of  the  law,  are 
the  touchstones  of  American  judicial  labor  decisions.  * * * 

The  first  related  to  the  individual,  ennobled  as  a mine  of  energy, 
whose  untrammelled  activity  would  redound  to  the  public  weal.  Here  is 
the  pivotal  notion  of  the  deity  individualism.  * * * 


The  second  related  to  the  state,  which  was  submerged  under  a theory 
of  universal  freedom  of  private  competitive  effort.  * * * 


The  third  related  to  the  basis  of  wealth.  The  thinkers  of  the  new 
era  had  before  them  the  task  of  justifying  an  attack  upon  the  landed 
50  interests.  Industry,  not  land,  was  the  true  basis  of  personal  wealth, 
they  said,  and  their  reasoning  was  as  admirable  as  it  was  simple.  The 
free  contract  in  the  perfect  market  by  the  free  man  was  the  achievement 
of  an  individualist  society,  a contract  which,  from  its  very  nature,  would 
redound  to  the  benefit  of  each  of  the  contracting  parties,  and  thereby  to 
the  benefit  of A society.  It  results  that  the  basis  of  wealth  (industry)  is 
the  reflection  of  a benefit  to  society  (a  mutually  beneficial  contract). 

* * * Feudalism  looked  upon  the  world  from  the  cross-roads  of  the  landed, 
aristocracy,  while  the  capitalist  society  preferred  to  find  human  excellence 
in  the  activities  of  the  market  place.  Two  subtleties  consequently 
60  developed  in  the  judicial  labor  decision.  The  first  viewed  the  worker  as 
the  beneficiary  of  the  employer's  enterprise,  and  the  worker's  efforts  at 
unionization  as  the  activities  of  an  ingrate.  The  second  considered  the 
employer's  right  to  a free  market  as  a social  good  so  intimately  bound  up 
with  the  destiny  of  the  new  economic  life  ns  to  require  the  placing  of  the 
stamp  of  illegality  or  unconstitutionality  upon  any  interferences  with  that 
freedom,  and  included  in  such  asserted  interferences  were  the  activities 
of  labor  organizations. 


The  ways  of  thinking  generated  by  the  industrial  revolution  and 
70  especially  the  three  main  conceptions  herotofore  considered,  of  the  in- 
dividual, the  state  and  the  basis  of  wealth,  were  rapidly  infused  into  the 
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caramon  lav  and  more  particularly  into  the  life  of  the  judicial  labor  de- 
cision. The  story  of  that  infusion  can  best  be  understood  as  the  record 
of  tvo  impulses:  the  theory  of  natural  rights,  and  the  notion  of  the  right 
to  a free  and  open  market.  These,  it  is  submitted,  are  the  groundworks 
of  the  American  judicial  labor  decision.  * * * Natural  rights  theorizing 
and  the  notion  of  the  entrepreneur’s  right  to  a free  and  open  market  added 
to  the  content  of  the  common  lav  a conception  of  individualism  vhose 
doctrinnaire  assertion  of  laissez-faire  included  intuitive  thinking  about 
10  the  role  of  the  individual,  the  psychological  component  of  vhich  vas  an 
ideal  of  privacy  of  personal  destiny,  and  vhose  underlying  belief  put 
faith  in  personal  initiative  and  individual  effort  as  the  best  means  of 
achieving  a social  order.  Such,  then,  is  the  background  of  American  lav. 
To  observe  that  legal  doctrine  has  not  been  kindly  disposed  to  the  aims 
of  labor  organizations  is  to  say  merely  that  American  lav  has  been  faith- 
ful to  its  mainsprings.  The  groundvorks  of  the  American  judicial  labor 
decision  referred  to  have  laid  the  foundations  of  judicial  disfavor  tovard 
vorkingmen  in  combination.  Such  disfavor  has  taken  tvo  forms.  The  first 
has  been  judicial  hostility,  in  connection  vith  the  tools  of  positive 
20  legal  doctrines,  to  the  activities  of  labor  combinations.  The  second  has 
been  judicially  evolved  constitutional  obstructions  to  such  activities 
and  to  the  purposes  vhich  labor  activities  seek  to  achieve. 

1+  Kestatement  of  the  lav  of  Torts  (1939),  PP-  9k  ~9 6 

Concerted  action  by  vorkers  merely  in  making  requests  of  employers, 
vithout  threat  of  pressure  to  secure  concession,  causes  no  ham  and  is 
not  actionablej  but  concerted  action  to  enforce  the  requests  necessarily 
involves  pressure  on  the  employer  which  may  cause  him  financial  loss  or 
30  at  least  interfere  vith  his  freedom  to  operate  his  business  as  he  likes. 
Such  concerted  action,  then,  necessarily  involves  the  infliction  of  in- 
tentional ham.  This  was  regarded  as  subjecting  the  vorkers  to  liability 
unless  their  conduct  vas  justified;  and  this  theory  has  prevailed.  The 
development  of  the  lav  in  succeeding  years  has  related  to  the  issue  of 
justification.  Some  objectives  of  concerted  action  and  some  methods  of 
attaining  those  objectives  vhich  were  at  one  time  regarded  as  unjustified 
are  now  regarded  as  privileged. 

The  theory  of  liability  for  intentional  harm  caused  without  justi- 
i+0  fication  has  been  adopted  also  for  other  situations,  particularly  those 
involving  ham  to  a business  or  occupation.  Since  the  chief  issue  in 
such  situations  is  that  of  justification,  and  since  justification  depends 
upon  the  circumstances  of  the  case,  it  is  appropriate  to  consider 
separately  a typical  and  recurrent  situation  like  that  of  labor  disputes. 
In  addition,  there  is  another  reason  for  separate  treatment  of  concerted 
action  by  workers. 

Particularly  in  the  case  of  labor  combinations,  the  legal  history 
has  been  that  mere  concert  may  make  illegal  or  at  least  require  justi - 
50  fication  for  conduct  in  which  individuals  are  free  to  engage  without  the 
requirement  of  justification  when  acting  independently.  Thus,  even  after 
an  individual  worker  could  withhold  his  services  or  custom  from  any  person 
for  any  reason,  a combination  of  vorkers  under  the  same  circumstances 
still  required  justification.  Partly  this  vas  due  to  the  fact  that  in- 
dividual conduct  in  this  sphere  vas  not  a problem,  whereas  concerted 
action  vas.  Partly  it  vas  due  to  the  obvious  differences  in  power  between 
action  by  individuals  and  action  by  combinations  of  individuals.  That 
such  differences  in  power  exist  i3  still  true  with  respect  to  conduct  of 
individuals  or  groups  of  individuals  acting  in  concert,  although  this  fact 
60  is  not  ordinarily  recognized  when  the  group  is  regarded  as  a legal  entity. 

2 . The  "Purpose"  of  the  Individual  or  Group  as  the  Basis  of  Liability 


70 


While  the  cases  in  this  section  are  intended  to  emphasize  the 
"purpose"  aspect  of  individual  or  group  action  as  the  case  may  be,  the 
student  should  not  lose  sight  of  the  question  of  the  means  employed  in 
its  bearing  on  liability.  Particular  attention  should  be  paid  to  the 
language  of  the  cases,  especially  to  such  phrases  or  variants  of  them  as 
"malicious  intent",  "malicious  and  wrongful  intention",  "wilful  and 
malicious  injury".  Perhaps  the  student  may,  even  after  due  consideration 
of  the  cases,  share  the  belief  of  loven  L.J.  in  the  Mogul  case,  infra, 
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that  "the  terms  'maliciously ‘ , 'wrongfully ' and  'injure'  are  words  all  of 
which  have  accurate  meanings  well  known  to  the  law";  hut  he  must  ask 
himself  whether  these  and  other  terms  which  he  will  frequently  meet  really 
explain  the  "why"  of  any  particular  case.  "A  Juristic  principle",  said 
McCardie  J.  in  Pratt  v.  British  Medical  Association,  [1919]  1 K.B.  2bb, 
at  p.  255,  "cannot*  rest  on  a mere  appeal  to  the  vocabulary  of  vituperation" 


10  GARRETT  v.  TAYLOR.  In  the  King's  Bench.  1621.  Cro.  Jac.  567. 

Action  on  the  case.  Whereas  he  was  a free  mason,  and  used  to  sell 
stones,  and  to  make  s ton* • buildings,  and  was  possessed  of  a lease  for 
divers  years  to  come  of  a stone-pit  in  Hedington,  in  the  county  of  Oxford, 
and.  digged  divers  stones  there,  as  well  to  sell  as  to  build  withal;  that 
the  defendant,  to  discredit  and  to  deprive  him  of  the  commodity  of  the 
said  mine,  imposed  so  many  and  so  great  threats  upon  his  workmen,  and  all 
comers  disturbed,  threatening  to  mayhem  and  vex  them  with  suits  if  they 
bought  any  stones;  whereupon  they  all  desipted  from  buying,  and  the  others 
20  from  working,  &c. 

After  Judgment  by  nihil  dicit  for  the  plaintiff,  and  damages  found 
by  inquisition  to  fifteen  pounds,  it  was  moved  in  arrest  of  Judgment,  that 
thi3  action  lay  not;  for  nothing  is  alledged  but  only  words,  and  no  act 
nor  insult;  and  causeless  suits  on  fear  are  no  cause  of  action. 

Sed  non  allocatur:  for  the  threatening  to  mayhem,  and  suits,  whereby 
they  durst  not  work  or  buy,  is  a great  damage  to  the  plaintiff,  and  his 
losing  the  benefit  of  his  quarries  a good  cause  of  action:  and  although 
30  it  be  not  shewn  how  he  was  possessed  for  years,  by  what  title,  &c.  yet 
that  being  but  a conveyance  to  this  action,  was  held  to  be  well  enough. 

And  adjudged  for  the  plaintiff. 

KEE3LE  v.  HICKERINSILL.  In  the  Queen's  Bench.  170 6.  11  East  ^kn. 

Action  upon  the  case.  Plaintiff  declares  that  he  was,  8th  November 
in  the  second  year  of  the  Queen,  lawfully  possessed  of  a close  of  land 
called  Minott's  Meadow,  et  de  quodam  vivario,  vicato  a decoy  pond,  to 
bO  which  divers  wildfowl  used  to  resort  and  come;  and  the  plaintiff  had  at 
his  own  costs  and  charges  prepared  and  procured  divers  decoy  ducks,  nets, 
machines  and  other  engines  for  the  decoying  and  taking  of  the  wildfowl,  and 
enjoyed  the  benefit  in  taking  them:  the  defendant,  knowing  which,  and 
intending  to  damnify  the  plaintiff  in  his  vivary,  and  to  fright  and  drive 
away  the  wildfowl  used  to  resort  thither,  and  deprive  him  of  his  profit, 
did,  on  the  8th  of  November,  resort  to  the  head  of  the  said  pond  and  vivary 
and  did  discharge  six  guns  laden  with  gunpowder,  and  with  the  noise  and 
stink  of  the  gunpowder  did  drive  away  the  wildfowl  then  being  in  the  pond: 
and  on  the  11th  and  12th  days  of  November  the  defendant,  with  design  to 
50  damnify  the  plaintiff,  and  fright  away  the  wildfowl,  did  place  himself  with 
a gun  near  the  vivary,  and  there  did  discharge  the  said  gun  several  times 
that  was  then  charged  with  the  gunpowder  against  the  said  decoy  pond, 
whereby  the  wildfowl  were  frightened  away,  and  did  forsake  the  said  pond. 
Upon  not  guilty  pleaded,  a verdict  was  found  for  the  plaintiff  and  20  1. 
damages . 

H^LT,  C.J.  I am  of  opinion  that  this  action  doth  lie.  It  seems  to 
be  new  in  its  instance,  but  is  not  new  in  the  reason  or  principle  of  it. 
For,  1st,  this  using  or  making  a decoy  is  lawful.  2dly,  This  employment 
60  of  his  ground  to  that  use  is  profitable  to  the  plaintiff,  as  is  the  skill 
and  management  of  that  employment.  As  to  the  first,  Every  man  that  hath 
a property  may  employ  it  for  his  pleasure  and  profit,  as  for  alluring  and 
procuring  decoy  ducks  to  come  to  his  pond.  To  learn  the  trade  of  seducing 
other  ducks  to  come  there  in  order  to  be  taken  is  not  prohibited  either 
by  the  law  of  the  land  or  the  moral  law;  but  it  is  as  lawful  to  use  art 
to  seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of  mankind, 
as  to  kill  and  destroy  wildfowl  or  tame  cattle.  Then  when  a man  useth  his 
art  or  his  skill  to  take  them,  to  sell  and  dispose  of  for  his  profit;  this 
is  his  trade;  and  he  that  hinders  another  in  his  trade  or  livelihood  is 
70  liable  to  an  action  for  so  hindering  him.  Why  otherwise  are  scandalous 
words  spoken  of  a man  in  his  profession  actionable,  when  without  his 


. 

: 


.o..  ...  ip'  i>  i ' ' 

■ ■ ■"  ; t;.  fi,  it  ■ 

■ ■■  • ■ . - . 1 ■ . . ' y\  ■ 

■ '■  ■■  '■  ■ >'V  vuV.SOl- 

; 1 ■ ■ 

' . : • . 

■ 

- 

‘ 


- 

. 

. 

r 

. 

■ 

• 

. 

■ . 

■ 

■ 

! ■ 

' 

' 

. 

■ ' 

i 

. 

. 

■ 


labour  lav  - Chapter  III  46. 

profession  they  are  not  so?  Though  they  do  not  affect  any  damage,  yet 
are  they  mischievous  in  themselves;  and  therefore  in  their  own  nature  pro- 
ductive of  damage;  and  therefore  an  action  lies  against  him.  Such  are  all 
words  that  are  spoken  of  a man  to  disparage  him  in  his  trade,  that  may 
bring  damage  to  him;  though  they  do  not  charge  him  with  any  crime  that  may 
make  him  obnoxious  to  punishment;  as  to  say  a merchant  is  broken,  or  that 
he  is  failing,  or  is  not  able  to  pay  his  debts,  1 Roll.  60.1.;  all  the  cases 
there  put.  How  much  more,  when  the  defendant  doth  an  actual  and  real 
10  damage  to  another  when  he  is  in  the  very  act  of  receiving  profit  by  his 
employment.  Now  there  are  two  sorts  of  acts  for  doing  damage  to  a man’s 
employment,  for  which  an  action  lies;  the  one  is  in  respect  of  a man’s 
privilege;  the  other  is  in  respect  of  his  property.  In  that  of  a man's 
franchise  or  privilege  whereby  he  hath  a fair,  market,  or  ferry,  if 
another  shall  use  the  like  liberty,  though  out  of  his  limits,  he  shall  be 
liable  to  an  action;  though  by  grant  freon  the  king.  But  therein  is  the 
difference  to  be  taken  between  a liberty  in  which  the  public  hath  a benefit, 
and  that  wherein  the  public  is  not  concerned.  22  H.6.14,  15 . The  other 
is  where  a violent  or  malicious  act  is  done  to  a man's  occupation,  pro- 
20  fession,  or  way  of  getting  a livelihood;  there  an  action  lies  in  all  cases. 
But  if  a man  doth  him  damage  by  using  the  same  employment;  as  if  Mr. 
Hickeringill  had  set  up  another  decoy  on  his  own  ground  near  the  plaintiff's, 
and  that  had  spoiled  the  custom  of  the  plaintiff,  no  action  would  lie,  be- 
cause he  had  as  much  liberty  to  make  and  use  a decoy  as  the  plaintiff. 

This  is  like  the  case  of  11  H.4.47*  tne  schoolmaster  sets  up  a new  school 
to  the  damage  of  an  ancient  school,  and  thereby  the  scholars  are  allured 
from  the  old  school  to  come  to  his  new.  (The  action  was  held  there  not  to 
lie).  But  suppose  Mr.  Hickeringill  should  lie  in  the  way  with  his  guns, 
and  fright  the  boys  from  going  to  school,  and  their  parents  would  not  let 
30  them  go  thither;  sure  that  schoolmaster  might  have  an  action  for  the  loss 
of  his  scholars.  29  E.3*l8.  A man  hath  a market,  to  which  he  hath  toll 
for  horses  sold:  a man  is  bringing  his  horse  to  market  to  sell:  a stranger 
hinders  and  obstructs  him  from  going  thither  to  the  market:  an  action  lies, 
because  it  imports  damage . * * * 

[To  the  same  effect  is  Carrington  v.  Taylor  (1809),  11  East  571* 
Hannam  v.  Mockett  (1824),  2 larn.  & Cress.  93^  ie  distinguishable  since 
the  plaintiff  went  to  no  expense  (e.g.  by  keeping  up  a decoy)  to  attract 
the  rooks  which  came  to  his  land.) 

40 

TARLETON  v.  M'GAWLEY.  At  Nisi  Prius.  1794.  Peake  N.P.  270. 

This  was  a special  action  on  the  case.  The  declaration  stated 
that  the  Plaintiffs  were  possessed  and  owners  of  a certain  ship  called 
the  Tarleton,  which  at  the  time  of  committing  the  grievance  was  lying  at 

Calabar  on  the  coast  of  Africa,  under  the  command  of Fairweather. 

That  the  ship  had  been  fitted  out  at  Liverpool  with  goods  proper  for 
trading  with  the  natives  of  that  coast  for  slaves  and  other  goods.  That 
50  also  before  the  committing  the  grievance  Fairweather  had  sent  a smaller 

vessel  called  the  Bannister  with  a crew  on  board,  under  the  command  of  one 
Thomas  Smith,  and  loaded  with  goods  proper  for  trading  with  the  natives, 
to  another  part  of  the  said  coast  called  Cameroon,  to  trade  with  the 
natives  there.  That  while  the  last -mentioned  ship  was  lying  off  Cameroon, 
a canoe  with  some  natives  on  board  came  to  the  same  for  the  purpose  of 
establishing  a trade,  and  went  back  to  the  shore,  of  which  Defendant  had 
notice.  And  that  he  well  knowing  the  premises,  but  contriving  and 
maliciously  intending  to  hinder  and  deter  the  natives  from  trading  with 
the  said  Thomas  Smith,  for  the  benefit  of  the  Plaintiffs,  with  force  and 
60  arms,  fired  from  a certain  ship  called  the  Othello,  of  which  ha'was  master 
and  commander,  a certain  cannon  loaded,  with  gunpowder  and  shot  at  the  said 
canoe,  and  killed  one  of  the  natives  on  board  the  same.  Whereby  the 
natives  of  the  said  coast  were  deterred  and  hindered  from  trading  with  the 
said  T.  Smith  for  the  benefit,  &c . and  Plaintiffs  lost  their  trade.  * * * 

The  Plaintiffs  called  ThomaB  Smith,  who  proved  the  facts  stated  in 
the  declaration;  and  further,  that  the  Defendant  had  declared  the  natives 
owed  him  a debt,  and  that  he  would  not  suffer  any  ship  to  trade  with  them 
until  that  was  paid;  in  pursuance  of  which  declaration  he  committed  the 
70  act  complained  of  by  the  Plaintiffs.  On  his  cross  examination  he  admitted 
that  by  the  custom  of  that  coast  no  Europeans  can  trade  until  a certain 
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duty  has  "been  paid  to  the  king  of  the  country  for  hie  licence,  and  that 
no  such  duty  had  been  paid,  or  licence  obtained  by  the  captain  of  the 
Plaintiffs'  vessel.  * * * 

LORD  KENYCN:  This  action  is  brought  by  the  Plaintiffs  to  recover 
a satisfaction  for  a civil  injury  which  they  have  sustained.  The  injury 
complained  of  is,  that  by  the  improper  conduct  of  the  Defendant  the 
natives  were  prevented  from  trading  with  the  Plaintiffs.  The  whole  of 
10  the  case  is  stated  on  the  record,  and  if  the  parties  desire  it,  the  opinion 
of  the  Court  may  hereafter  be  taken  whether  it  will  support  an  action.  I 
am  of  opinion  it  will.  This  case  has  been  likened  to  cases  which  it  does 
not  at  all  resemble  It  has  been  said  that  a person  engaged  in  a trade 
violating  the  law  of  the  country  cannot  support  an  action  against  another 
for  hindering  him  in  that  illegal  traffick.  That  I entirely  accede  to, 
but  it  does  not  apply  to  this  case.  This  is  a foreign  law;  the  act  of 
trading  is  not  itself  immoral,  and  a Jus  positivum  is  not  binding  on 
foreigners.  The  king  of  the  country  and  not  the  Defendant  should  have 
executed  the  law.  Had  this  been  an  accidental  thing,  no  action  could 
20  have  been  maintained,  but  it  is  proved  that  the  Defendant  had  expressed 

an  intention  not  to  permit  any  to  trade,  until  a debt  due  from  the  natives 
to  himself  was  satisfied.  If  there  was  any  court  in  that  country  to 
which  he  could  have  applied  for  Justice  he  might  have  done  so,  but  he  had 
no  right  to  take  the  law  into  his  own  hands  * 

The  Plaintiffs  had  a verdict,  and  the  parties  agreed  to  refer  the 
damages  to  arbitration. 

[ On  what  basis  of  principle  are  the  three  foregoing  cases  ex- 
30  licable?  To  what  extent  do  they  turn  on  interference  with  prospective 
economic  gain,  and  to  what  extent  on  violence  or  threats  of  violence? 

Was  Keeble  v.  Hickeringill  merely  an  instance  of  "nuisance"  as  stated  by 
Lord  Davey  in  Allen  v.  Flood,  infra?  As  to  the  actionability  of  inter- 
ference with  prospective  economic  advantage,  see  Lord  Esher  in  Temper ton 
v.  Russell,  [l893^  1 Q.B.  715*  Contrast  the  opinions  of  Lord  Esher 
(dissenting)  and  lowen  L.J.  in  Mogul  Steamship  Co.  v.  McGregor,  Gow  & Co. 
(l889),  23  Q.B.D.  598;  Bowen  L.J.  was  substantially  upheld"  by  the  House 
of  Lords,  [1892]  A.C.25,  but  the  Mogul  case  was  a case  of  combination. 
Consider  to  what  extent  there  is  support  in  these  cases  for  a prima 
40  facie  theory  of  tort,  requiring  Justification  for  escape  from  liability.] 

— ALLEN  v.  FLOOD.  In  the  House  of  Lords.  [ I8981  A.C.l 

This  was  an  appeal,  which  was  twice  argued,  from  a Judgment  of 
the  Court  of  Appeal  (Lord  Esher  M.R.,  and  Lopes  and  Rigby  L.JJ.),  [1895] 

2 Q.B.  21,  affirming  a Judgment  of  Kennedy  J.  for  the  plaintiffs  after  a 
trial  by  Jury.  The  appeal  was  first  argued  in  December,  1895,  before 
Lord  Halsbury  L.C.  and  Lords  Watson,  Herschell,  Macnaghtei,  Morris,  Shand 
50  and  Davey,  and  was  re-argued  in  March  and  April,  1897,  before  the  same 
Lords  with  the  addition  of  Lords  Ashbourne  and  James  of  Hereford  and 
with  the  attendance,  after  summons,  of  the  following  Judges*  Hawkins, 
Mathew,  Cave,  North,  Wills,  Grantham,  Lawrance  and  Wright  JJ.  The 
question  asked  of  the  Judges  was  whether  (assuming  the  evidence  of  the 
plaintiffs'  witnesses  to  be  correct),  there  was  evidence  of  a cause  of 
action  fit  to  be  left  to  the  Jury  ©nly  Mathew  and  Wright  JJ.  answered 
in  the  negative.  In  the  House  of  Lords,  only  Lord  Halsbury  L.C.  and  Lords 
Ashbourne  and  Morris  took  the  view  that  a cause  of  action  had  been 
established. 

60 

The  plaintiffs,  Flood  and  Taylor,  were  two  shipwrights  who  were 
employed  on  April  12,  189^,  by  The  Glengall  Iron  Co.  to  repair  the  wood- 
work on  a ship  which  was  then  undergoing  repairs  for  which  some  forty 
"iron  men",  members  of  the  boiler- makers ' society,  had  been  previously 
engaged.  The  society  objected  to  shipwrights  doing  ironwork,  and  when 
the  "iron  men"  learned  that  the  plaintiffs  had  worked  on  iron  with  another 
firm  they  talked  about  quitting  their  employment.  #ne  of  them  summoned 
Allen,  the  London  delegate  of  the  society,  who  arrived  on  April  13  and, 
being  told  that  some  of  the  men  proposed  to  quit  at  dinner-time,  stated 
70  that  if  they  took  the  law  into  their  own  hands  he  would  use  his  influence 
with  the  council  of  the  society  that  they  should  be  deprived  of  all 
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"benefit  from  the  society  and  "be  fined,  and  that  they  must  wait  and  see  how 
things  settled.  Allen  then  had  an  interview  with  Halkett,  the  Glengall 
Company /s  manager,  and  Edmonds  the  foreman,  and  the  result  was  that  the 
respondents  were  discharged  at  the  end  of  the  day  "by  Halkett.  An  action  was 
then  "brought  "by  the  respondents  against  Allen  for  maliciously  and  wrongfully 
and  with  intent  to  injure  the  plaintiffs  procuring  and  inducing  the  Glen- 
gall Company  to  "break  their  contract  with  the  plaintiffs  and  not  to  enter 
into  new  contracts  with  them,  and  al3o  maliciously,  &c  - , intimidating  and 
10  coercing  the  plaintiffs  to  "break,  &c.,  and  also  unlawfully  and  maliciously 
conspiring  with  others  to  do  the  above  acts. 

At  the  trial  "before  Kennedy  J.  and.  a common  Jury  Halkett  and  Edmonds 
were  called  for  the  plaintiffs,  and  gave  their  account  of  the  interview 
with  Allen.  In  substance  it  was  this:  Allen  told  them  that  he  had  "been 
sent  for  "because  Flood  and  Taylor  were  known  to  have  done  ironwork  in  Mills 
& Knight's  yard,  and  that  unloss  Flood  and  Taylor  were  discharged  all  the 
members  of  the  boiler-makers'  society  would  be  "called  out"  or  "knock  off" 
work  that  day:  they  could  not  be  sure  which  expression  was  used;  that 
20  Halkett  had  no  option;  that  the  iron -men  were  doing  their  best  to  put  an 
end  to  tho  practice  of  shipwrights  doing  ironwork,  and  wherever  these  men 
were  employed,  or  other  shipwrights  who  had  done  ironwork,  the  boiler-makers 
would  cease  work-in  every  yard  on  the  Thames.  Halkett  said  that  if  the 
boiler-makers  (about  100  in  all  were  employed)  had  been  called  out  it  would 
have  stopped  the  company's  business,  and  that  in  fear  of  the  threat  being 
carried  out  ho  told  Edmonds  to  discharge  Flood  and  Taylor  that  day,  and 
that  if  he  knew  of  any  shipwrights  having  worked  on  ironwork  elsewhere, 
when  he  was  engaging  men,  for  the  sake  of  peace  and  quietness  for  them- 
selves he  was  not  to  employ  them.  Allen  was  called  for  the  defence.  His 
3*  account  of  the  interview  is  discussed  in  the  Judgment  of  Lord  Halsbury  L.C. 

Kennedy  J.  ruled  that  there  was  no  evidence  of  conspiracy,  or  of  in- 
timidation or  coercion,  or  of  breach  of  contract,  Flood  and  Taylor  having 
been  engaged  on  the  terms  that  they  might  be  discharged  at  any  time.  In 
the  ordinary  course  their  employment  would  have  continued  till  the  repairs 
were  finished  or  the  work  slackened. 

In  reply  to  questions  put  by  Kennedy  J.  the  Jury  found  that  Allen 
maliciously  induced  the  Glengall  Company  (1.)  to  discharge  Flood  and  Taylor 
40  from  their  employment;  (2.)  not  to  engage  them;  that  each  plaintiff  had 
suffered  20  1.  damages;  and  that  the  settlement  of  the  dispute  was  a 
matter  within  Allen's  discretion.  After  consideration  Kennedy  J.  entered 
Judgment  for  the  plaintiffs  for  40  1.  * * * 

LORD  HALSBURY  L.C.  * * * In  what  I have  to  say  hereafter  I shall 
assume  as  proved,  or,  at  all  events,  as  established  by  evidence  proper  to 
be  submitted  to  a Jury,  that  it  was  Allen  who  caused  the  dismissal  of  the 
plaintiffs . 

50  The  first  objection  made  to  the  plaintiffs'  right  to  recover  for 

the  loss  which  they  thus  undoubtedly  suffered  is  that  no  right  of  the 
plaintiffs  was  infringed,  and  that  tho  right  contended  for  on  their  behalf 
is  not  a right  recognised  by  law,  or,  at  all  events,  only  such  a right  as 
everyone  else  is  entitled  to  deprive  them  of  if  they  stop  short  of  physical 
violence  or  obstruction.  I think  the  right  to  employ  their  labour  as  they 
will  is  a right  both  recognised  by  the  law  and  sufficiently  guarded  by  its 
previsions  to  make  any  undue  interference  with  that  right  an  actionable 
wrong . 

60  Very  early  authorities  in  the  law  have  recognised  the  right;  and, 

in  my  view,  no  authority  can  be  found  which  questions  or  qualifies  it.  The 
schoolmaster  who  complained  that  his  scholars  were  being  assaulted  and 
brought  an  action,  tho  quarry  owner  who  complained  that  his  servants  were 
being  menaced  and  molested,  were  both  held  to  have  a right  of  action.  And 
it  appears  to  me  that  the  importance  of  those  cases,  and  tho  principle 
established  by  them,  have  not  been  sufficiently  considered.  It  is  said 
that  threats  of  violence  or  actual  violence  were  unlawful  means;  the  lawful- 
ness of  the  moans  I will  discuss  hereafter.  Tut  the  point  on  which  these 
cases  are  important  is  the  existence  of  tho  right.  It  was  not  the  school- 
70  master  who  was  assaulted;  it  was  not  the  quarry  owner  who  was  assaulted  or 
threatened;  but,  nevertheless,  the  schoolmaster  was  held  entitled  to  bring 
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an  action  in  respect  of  the  loss  of  scholars  attending  his  school,  and  the 
quarry  owner  in  respect  of  the  loss  of  workmen  to  his  quarry.  They  were 
third  persons;  no  violence  or  threats  were  applied  to  them,  and  the  cause 
of  action,  which  they  had  a right  to  insist  on,  was  the  indirect  effect 
upon  themselves  of  violence  and.  threats  applied  to  others. 

My  Lords,  in  my  view  these  are  binding  authorities  to  shew  that 
the  preliminary  question,  namely,  whether  there  was  any  right  of  the  plain- 
10  tiffs  to  pursue  their  calling  unmolested,  must  be  answered  in  the  affirmative. 
The  question  of  what  is  the  right  invaded  would  seem  to  be  reasonably 
answered,  and  the  universality  of  the  right  to  all  Her  Majesty's  subjects 
seems  to  me  to  be  no  argument  against  its  existence.  It  is,  indeed,  part 
of  that  freedom  from  restraint,  that  liberty  of  action,  which,  in  my  view, 
may  be  found  running  through  the  principles  of  our  law. 

As  I have  said,  I will  deal  separately  both  with  the  remedy  for 
the  infringement  of  that  right,  if  it  has  been  infringed, „and  with  the 
means  by  which  it  is  alleged  to  have  been  infringed.  * * * 

20 

It  is  said,  indeed,  that  an  action  for  the  infringement  of  such  a 
right  is  a novelty;  but  I do  not  concur  that  it  is,  or  that  if  it  were  it 
would  be  a sufficient  argument.  The  whole  history  of  the  action  upon  the 
case,  from  13  Edw.  1,  c.2b,  downwards  affirms  the  principle  that  whoro 
cases  fall  under  the  same  right  and  require  a like  remedy  new  precedents 
should  bo  created.  * * * 

First  it  is  said  that  the  company  were  acting  within  their  legal 
rights  in  discharging  the  plaintiffs.  So  they  were;  but  does  that  affect 
30  the  question  of  the  responsibility  of  the  person  who  caused  them  so  to  act 
by  the  means  he  used?  The  scholars  who  went  away  from  the  school  were 
entitled  to  do  so.  The  miners  were  entitled  to  cease  working  at  the 
quarry.  The  natives  were  entitled  to  avoid  running  the  risk  of  being  shot; 
but  the  question  is,  What  was  the  cause  of  their  thus  exercising  their 
legal  right? 

The  question  must  be  whether  what  was  done  In  fact,  and  what  did 
in  fact  procure  the  dismissal  of  the  plaintiff,  was  an  actionable  wrong 
or  not.  I have  never  heard  that  a man  who  was  dismissed  from  his  service 
i+0  by  reason  of  some  slander  could  not  maintain  an  action  against  the 
slanderer  because  the  master  had  a legal  right  to  discharge  him. 

In  treating  the  question  I can  desire  no  more  apt  exposition  of  the 
law  than  what  is  contained  in  lowen.X. J. 's  admirably  reasoned  judgment  in 
the  Mogul  Case  (23  Q.B.D.  6l4)  in  the  Court  of  Appeal:  "Intimidation, 
obstruction,  and  molestation  are  forbidden;  so  is  the  intentional  procure- 
ment of  a violation  of  individual  rights,  contractual  or  other,  assuming 
always  that  there  is  no  just  cause  for  it.  The  intentional  driving  away 
of  customers  by  shew  of  violence:  Tarloton  v.  M 1 Gawley  (l  Peake,  N.P.C.270); 
50  the  obstruction  of  actors  on  the  stage  by  preconcerted  hissing:  Clifford,  v. 
Brandon  (2  Camp.  358);  Gregory  v.  Brunswi ck  (6  Man.  & G.  205,  953);'  the" 
disturbance  of  wild  fowl  in  decoys  by  the  firing  of  guns:  Carrington  v. 

Taylor  (11  East,  571)  and  Keeble  v.  Hickeringill  (11  East,  the 

impeding  or  threatening  servants  or  workmen:  Garret  v.  Taylor  (Cro.Jac.567); 
the  inducing  of  persons  under  personal  contracts  to  break  their  contracts: 
Bowen  v.  Ball  (6  Q.B.D.  333);  Lumley  v.  Gye  (2  E.  & B.  2l6)-~-all  are  in- 
stances of  such  forbidden  acts." 

It  will  be  observed  that  in  what  Bowen  L.J.  says,  intimidation, 

60  obstruction  or  molestation,  or  intentional  procurement  of  a violation  of 
individual  rights,  contractual  or  other  (always  assuming  that  there  is  no 
just  cause  for  it),  are  each  of  them,  where  damage  has  been  caused,  action- 
able wrongs.  And  so  Sir  William  Erlo,  in  a passage  quoted  by  the  late 
Master  of  the  Rolls  (Lord  Esher),  points  out  that  "every  person  has  a right 
under  the  law,  as  between  himself  and  his  fellow- subjects,  to  full  freedom 
in  disposing  of  his  own  labour  or  his  own  capital  according  to  his  own  will. 
It  follows  that  every  other  person  is  subject  to  the  correlative  duty 
arising  therefrom,  and  is  prohibited  from  any  obstruction  to  the  fullest 
exercise  of  this  right  which  can  be  made  compatible  with  the  exercise  of 
70  similar  rights  by  others.  Every  act  causing  an  obstruction  to  another  in 
the  exercise  of  the  right  comprised  within  this  description,  done,  not  in 
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the  exercise  of  the  actor's  own  right , but  for  the  purpose  of  obstruction, 
vould,  if  damage  should  be  caused  thereby  to  the  party  obstructed,  be  a 
violation  of  this  prohibition"  (Erie  on  Trade  Unions,  p.12). 

The  Lord  Justice  was  too  keen  a reasoner  not  to  observe  that  the 
words  "without  just  cause  or  excuse"  which  he  had  used  required  exposition 
to  render  his  reasoning  complete,  and  accordingly  he  explains  in  another 
part  of  his  judgment  what  his  view  was  of  malice.  His  Lordship  thus 
10  describes  the  state  of  mind  which,  in  his  view,  would  negative  just  cause 
or  excuse  (Mogul  Steamship  Co.  v.  McGregor,  Gow  & Co.):  "Now  intentionally 
to  do  that  which  is  calculated  in  the  ordinary  course  of  events  to  damage, 
and  which  does,  in  fact,  damage  another  in  that  other  person's  property  or 
trade,  is  actionable  if  done  without  just  cause  or  excuse.  Such  intentional 
action,  when  done  without  just  cause  or  excuse,  is  what  the  law  calls  a 
malicious  wrong:  see  Bromage  v.  Prosser  (4  3.  & C.  2^7);  Capital  and 
Counties  Bank  v.  Henty  (7  App.Ca'sT  7^1,  at  p.  772),  per  Lord  Blackburn."  *** 

Now,  it  will  be  observed  that  Bowen  L.J.  points  out  that  not  only 
20  contractual  rights  are  comprehended  within  his  view  but  other  rights,  such 
as  the  right  to  carry  on  the  business  of  an  actor  and  the  like. 

In  the  same  case,  when  appealed  to  this  House  ([1892]  A.C.25)  it 
appears  to  me  that  the  principle  upon  which  that  decision  was  arrived  at 
is  an  important  one,  as  excluding  what  is  here  suggested  to  be  lawful.*  * * 

My  Lords,  I do  not  think  that  the  case  of  Keeble  v.  Hickeringill 
stands  alone,  though  if  it  did,  considering  who  decided  it,  and  that 
certainly  in  later  years  it  has  been  much  quoted  and  commented  on,  and 
30  never  until  now,  so  far  as  I am  aware,  criticised  or  questioned,  I should 
be  quite  content  to  rely  upon  the  authority  of  so  profound  a lawyer  as  Sir 
John  Holt,  and  such  an  expositor  as  he  was  of  the  spirit  of  freedom  which 
runs  through  the  English  law;  but  it  will  be  also  observed  that  in  this 
House  Lords  Iramwell  and  Field,  and  in  the  Court  of  Appeal  Bowen  L.J. . 
assume  it  to  be  good  law.  * * * 

Allen  denies  that  he  had  ever  said  anything  about  the  men  being 
called  out.  He  denies  in  terms  that  he  said  the  same  thing  would  happen 
in  any  yard  where  the  two  men  were  employed.  He  denies  that  he  used  that 
40  memorable  language,  "We  have  made  up  our  minds  that  wherever  it  is  known 
that  there  are  any  shipwrights  who  have  been  engaged  doing  ironwork  the 
boiler-makers  will  leave  work  in  that  yard".  Being  asked  whether  he  wished 
the  step  to  be  taken  of  the  two  men  being  discharged,  he  said,  "He  had  no 
such  thought  floating  in  his  mind  at  the  time".  This  is,  of  course,  in 
direct  conflict  with  the  evidence  given  by  the  manager  and  the  foreman  of 
the  Glengall  Company;  but,  as  I have  said,  the  credibility  of  the  witness 
was  for  the  jury  and  not  for  me. 

And  now  it  is  important  to  call  attention  to  the  exact  question 
50  which  was  left  to  the  jury.  Kennedy  J.  said;  "The  auestion  that  I want 
you  to  answer  is  that,  if  you  find  he  induced  the  Glengall  Iron  Company  by 
the  threat  which  is  suggested  by  the  plaintiffs  of  calling  out  all  the  men 
on  strike,  and  he  continued  in  that  course  of  conduct  if  there  was  any 
attempt  to  employ  them  again,  did  he  do  that  with  the  malicious  intention 
which  I have  endeavoured  to  explain,  that  is  merely,  not  for  the  purpose  of 
forwarding  that  which  he  believed  to  be  his  interest  as  a delegate  of  his 
union  in  the  fair; -consideration  of  that  interest,  but  for  the  purpose  of 
injuring  these  plaintiffs,  and  preventing  them  doing  that  which  they  were 
each  of  them  entitled  to  do."  Observe  the  phrase  used,  "the  threat  suggested 
60  by  the  plaintiffs  of  calling  out  all  the  men  on  strike",  and  that  that 

induced  the  Glengall  Iron  Company  to  discharge  the  plaintiffs;  and  yet  it 
is  to  be  said  that  Allen's  threat  had  nothing  to  do  with  the  discharge  of 
the  plaintiffs.  It  will  be  observed  that  Kennedy  J.  draws  a distinction 
between  the  conduct  which  he  assumes  to  be  lawful  on  Allen's  part  to  do 
what  he  did  do  if  it  were  merely  for  the  purpose  of  forwarding  that  which 
he  believed  to  bo  his  interest  as  a delegate  of  his  union  in  fair  considera- 
tion of  that  interest  on  the  one  hand,  and  on  the  other  hand  his  conduct 
if  what  he  did  was  done  for  the  purpose  of  injuring  these  plaintiffs. 

70  My  Lords,  it  appears  to  mo  that  that  is  a direction  of  which  the 

defendants  cannot  complain,  since  it  puts  what  is  to  my  mind  an  alternative 
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more  favourable  to  them.  In  my  view,  his  belief  that  what  he  was  doing  was 
for  his  interest  as  a delegate  of  his  union  would  not  justify  the  doing  of 
what  he  did  do.  It  is  alleged,  and  to  my  mind  and  to  the  mind  of  the  jury 
proved,  that  the  employers  were  compelled  under  pressure  of  the  threats  that 
he  used  to  discharge  the  plaintiffs.  * * * 

But,  referring  to  Bowen  L.J. 's  observation,  which  to  my  mind  is 
exactly  accurate,  "in  order  to  justify  the  intent! oned  doing  of  that  which 
10  is  calculated  in  the  ordinary  course  of  events  to  damage,  and  which  does,  in 
fact,  damage  another  in  that  other  person's  property  or  trade",  you  must 
have  seme  just  cause  or  excuse. 

Now,  the  word  "malicious"  appears  to  me  to  negative  just  cause  or 
excuse;  and  without  attempting  an  exhaustive  exposition  of  the  word  itself, 
it  appears  to  me  that,  if  I apply  the  language  of  Bowen  L.J.,  it  is  enough 
to  shew  that  this  was  within  the  meaning  of  the  law  "malicious". 

It  appears  to  me  that  no  better  illustration  can  be  given  of  the 
20  distinction  on  which  I am  insisting  between  an  act  which  can  be  legally  done 
and  an  act  which  cannot  be  so  done  because  tainted  with  malice,  than  such 
a colloquy  between  the  representative  of  the  master  and  the  representative 
of  the  men  as  might  have  been  held  on  the  occasion  which  has  given  rise 
to  this  action.  If  the  representative  of  the  men  had  in  good  faith  and 
without  indirect  motive  pointed  out  the  inconvenience  that  might  result 
from  having  two  sets  of  men  working  together  on  the  same  ship,  whose  views 
upon  the  particular  question  were  so  diverse  that  it  would  be  inexpedient  to 
bring  thorn  together,  no  one  could  have  complained;  but  if  his  object  was 
to  punish  the  men  belonging  to  another  union  because  on  some  former  occasion 
30  they  had  worked  on  an  iron  ship,  it  seems  to  me  that  the  difference  of 

motive  may  make  the  whole  difference  between  the  lawfulness  or  unlawfulness 
of  what  he  did.  * * * 

If  concerted  collective  action  to  enforce,  by  ruining  the  men's 
employment,  the  will  of  a large  number  of  men  upon  a minority,  whether  the 
minority  consists  of  a small  or  of  a large  number,  be  a cause  of  action 
where  the  actual  damage  is  produced,  it  would  seem  to  be  a very  singular 
result  that  an  individual  who  falsely  assumes  the  character  of  representing 
a large  body,  uses  the  name  of  that  large  body  to  give  force  and  support  to 
lj-0  the  threat  which  he  utters,  and  so  produces  the  injury  to  the  individual, 

or  to  the  minority  could  shield  himself  from  responsibility  by  proving  that 
the  body  whose  power  and  influence  he  had  falsely  invoked  as  his  supporters 
had  given  him  no  authority  for  his  threats;  so  that,  if  they  in  truth 
authorized  him,  he  and  they  might  all  have  been  responsible,  while  the  false 
statement  that  he  made,  though  acting  upon  the  employer  by  the  same  pressure 
because  it  was  believed  and  prod.ucing  the  same  mischief  to  the  person  against 
whom  it  was  directed,  could  establish  no  cause  of  action  against  himsolf 
because  it  was  false.*  * * 

50  My  Lords,  I regret  that  I am  compelled  to  differ  so  widely  with  some 

of  your  Lordships;  but  my  difference  is  founded  on  the  belief  that  in  deny- 
ing these  plaintiffs  a remedy  we  are  departing  from  the  principles  which 
have  hitherto  guided  our  Courts  in  the  preservation  of  individual  liberty 
to  all. 

LCKD  WATS8N.  * * * The  substance  of  the  verdict  may  be  resolved  into 
these  three  findings:  first,  that  the  Glengall  Iron  Company  discharged  the 
respondents  from  their  employment  and  did  not  re-engage  them;  secondly, 
that  the  company  were  induced  to  do  so  by  the  appellant;  and,  thirdly,  that 
60  the  appellant  maliciously  induced  the  action  of  the  company.  There  is  no 
expression  in  the  verdict  which  can  be  hold,  either  directly  or  by  impli- 
cation, to  impeach  the  legality  of  the  company's  conduct  in  discharging  the 
respondents.  The  mere  fact  of  an  employer  discharging  or  refusing  to  engage 
a workman  does  not  imply  or  even  suggest  the  absence  of  his  legal  right  to 
do  either  as  he  may  choose.  It  is  true  that  the  company  is  not  a party  to 
this  suit;  but  it  is  also  obvious  that  the  character  of  the  act  induced, 
whether  legal  or  illegal,  may  have  a bearing  upon  the  liability  in  law  of 
the  person  who  procured  it.  The  whole  pith  of  the  verdict,  in  so  far  as 
it  directly  concerns  the  appellant,  is  contained  in  the  word  "ma li clous ly"~- 
70  a word  which  is  susceptible  of  many  different  meanings.  The  expression 

"maliciously  ind-uce",  as  it  occurs  upon  the  face  of  the  verdict,  is  ambiguous: 
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it  is  capabl#  of  signifying  that  the  appellant  knowingly  induced  an  act 
which  of  itself  constituted  a civil  wrong,  or  it  may  simply  mean  that  the 
appellant  procured,  with  intent  to  injure  the  respondents,  an  act  which, 
apart  from  motive,  would  not  have  amounted  to  a civil  wrong;  and  it  is,  in 
my  opinion,  material  to  ascertain  in  which  of  those  senses  it  was  used  ty 
the  jury. 

Although  the  rule  may  he  otherwise  with  regard  to  crimes,  the  law 
10  of  England  does  not,  according  to  my  apprehension,  take  into  account  motive 
as  constituting  an  element  of  civil  wrong.  Any  invasion  of  the  civil  rights 
of  another  person  is  in  itself  a legal  wrong,  carrying  with  it  liability  to 
repair  its  necessary  or  natural  consequences,  in  so  far  as  these  are  in- 
jurious to  the  person  whose  right  is  infringed,  whether  the  motive  which 
prompted  it  he  good,  had,  or  indifferent.  But  the  existence  of  a had  motive, 
in  the  case  of  an  act  which  is  not  in  itself  illegal,  will  not  convert  that 
act  into  a civil  wrong  for  which  repai-ation  is  due.  A wrongful  act,  done 
knowingly  and  with  a view  to  its  injurious  consequences,  may,  in  the  sense 
of  law,  he  malicious;  hut  such  malice  derives  its  essential  character  from 
20  the  circumstance  that  the  act  done  constitutes  a violation  of  the  law. 

There  is  a class  of  cases  which  have  sometimes  been  referred,  to  as  evi- 
dencing that  a had  motive  may  he  an  element  in  the  composition  of  civil 
wrong;  hut  in  these  cases  the  wrong  must  have  its  root  in  an  act  which  the 
law  generally  regards  as  illegal,  hut  excuses  its  perpetration  in  certain 
exceptional  circumstances  from  consideration  of  public  policy.  These  are 
well  known  as  cases  of  privilege,  in  which  the  protection  which  the  law 
gives  to  an  individual  who  is  within  the  scope  of  these  considerations 
consists  in  this- — that  he  may  with  immunity  commit  an  act  which  is  a legal 
wrong  and  hut  for  his  privilege  would  afford  a good  cause  of  action  against 
30  him,  all  tint  is  required  in  order  to  raise  the  privilege  and  entitle  him 

to  protection  being  that  he  shall  act  honestly  in  the  discharge  of  some  duty 
which  the  law  recognises,  and  shall  not  he  prompted  by  a desire  to  injure 
the  person  who  is  affected  by  his  act.  Accordingly,  in  a suit  brought  by 
that  person,  it  is  usual  for  him  to  allege  and  necessary  for  him  to  prove 
an  intent  to  injure  in  order  to  destroy  the  privilege  of  the  defendant.  But 
none  of  these  cases  tend  to  establish  that  an  act  which  does  not  amount  to 
a legal  wrong,  and  therefore  needs  no  protection,  can  have  privilege  attached 
to  it;  and  still  less  that  an  act  in  itself  lawful  is  converted  into  a legal 
wrong  if  it  was  done  from  a had  motive.  * * * 

4o 

It  does  not  appear  to  me  to  admit  of  doubt  that  the  jury,  in  finding 
the  action  of  the  company  to  have  been  maliciously  induced  by  the  appellant, 
simply  meant  to  affirm  that  the  appellant  was  influenced  by  a had  motive, 
namely,  an  intention  to  injure  the  respondents  in  their  trade  or  calling 
of  shipwrights.  * * * 

I do  not  dispute  that  the  law  laid  down  in  this  case  by  the  presiding 
judge,  and  upheld  by  the  Court  of  Appeal,  would  justify  the  verdict  of  the 
jury.  It  simply  comes  to  this:  that  te  induce  another  person  to  commit  an 
50  act  which  is  within  his  legal  right  does  not  in  itself  afford  a cause  of 
action;  but  that  the  person  who  procures  his  action  is  guilty  of  a legal 
wrong,  if  he  was  actuated  by  an  intent  to  injure,  and  is  liable  in  repara- 
tion to  those  against  whom  his  evil  intent  was  directed.  The  words  which  I 
have  already  quoted  clearly  disclose  the  doctrine  which  runs  through  Lord 
Esher's  judgment.  Whether  mere  "persuasion"  or  mere  "advice"  entails  lia- 
bility on  the  person  using  them  appears  to  me  to  be  a speculation  which  it 
would  be  unprofitable  to  discuss,  and  I shall  therefore  assume  that  the 
words  refer  to  the  means  used  by  a person  who,  in  the  sense  of  law,  "procures" 
the  act  of  another.  * * * 

60 

There  are,  in  my  opinion,  two  grounds  only  upon  which  a person  who 
procures  the  act  of  another  can  be  made  legally  responsible  for  its  conse- 
quences. In  the  first  place,  he  will  incur  liability  if  he  knowingly  and 
for  his  own  ends  induces  that  other  person  to  commit  an  actionable  wrong. 

In  the  second  place,  when  the  act  induced  is  within  the  right  of  the 
immediate  actor,  and  is  therefore  not  wrongful  in  so  far  as  he  is  concerned, 
it  may  yet  be  to  the  detriment  of  a third  party;  and  in  that  case,  according 
to  the  law  laid  down  by  the  majority  in  Lumley  v.  Gye  (2  E.  & B.  216),  the 
inducer  may  be  held  liable  if  he  can  be  shewn  to  have  procured  his  object  by 
70  the  use  of  illegal  means  directed  against  that  third  party.*  * * 


% 


■ 


t 


L ' ■ ' 


r"  ■ 


■ V’ 


V( 


\ 


labour  law  ■■  Chapter  III 


53- 


Assuming  that  the  Glengall  Iron  Company,  in  dispensing  with  the 
further  services  of  the  respondents,  were  guilty  of  no  wrong,  I am  willing 
to  take  it  that  any  person  who  procured  their  act  might  incur  responsibility 
to  those  who  were  injuriously  affected  by  it,  if  he  employed  unlawful  means 
of  inducement  directed  against  them.  * * * 

According  to  my  opinion,  coercion,  whatever  be  its  nature,  must, 
in  order  to  infer  the  legal  liability  of  the  person  who  employs  it,  be 
10  intrinsically  and  irrespectively  of  its  motive  a wrongful  act.  According 
to  the  doctrine  ventilated  in  Temporton  v.  Russell  and  the  present  case 
it  need  not  amount  to  a wrong,  but  will  become  wrongful  if  it  was  prompted 
by  a bad  motive. 

It  is,  in  my  opinion,  the  absolute  right  of  every  workman  to  exercise 
his  own  option  with  regard  to  the  persons  in  whose  society  he  will  agree 
or  continue  to  work.  It  may  be  deplorable  that  feelings  of  rivalry  between 
different  associations  of  working  men  should  ever  run  so  high  as  to  make 
members  of  one  union  seriously  object  to  continue  their  labour  in  company 
20  with  members  of  another  trade  union;  but  so  long  as  they  commit  no  legal 
wrong,  and  use  no  means  which  are  illegal  they  are  at  perfect  liberty  to 
act  upon  their  own  views.  Tint  the  boiler-makers  who  were  employed  at  the 
Regent  Dock,  Millwall,  did  seriously  resent  the  presence  among  them  of  the 
respondents  very  plainly  appears  from  the  evidence  of  the  respondents  them- 
selves; and  that  they  would  certainly  have  left  the  dock  had  the  respondents 
continued  to  be  employed  appears  to  me  to  be  an  undoubted  fact  in  the  case. 
They  were  not  under  any  continuing  engagement  to  their  employers,  and,  if 
they  had  left  their  work  and  gone  out  on  strike,  they  would  have  been  acting 
within  their  right,  whatever  might  be  thought  »f  the  propriety  of  the  pro- 
30  ceeding.  Not  only  so;  they  were,  in  my  opinion,  entitled  to  inform  the 
Glengall  Iron  Company  of  the  step  which  they  contemplated,  as  well  as  of 
the  reasons  by  which  they  were  influenced,  and  that  either  by  their  own 
mouth,  or,  as  they  preferred,  by  the  appellant  as  their  representative. 

If  the  workmen  had  made  the  communication  themselves,  and  had  been  influenced 
by  bad  motives  towards  the  respondents,  then,  according  to  the  law  which 
has  been  generally  accepted  by  the  Courts  bel«w,  they  would  each  and  all  of 
them  have  incurred  responsibility  to  the  respondents.  * * * 

I am  quite  alive  to  the  fact  that  the  question  which  we  have  to 
i|0  decide  is  one  of  importance,  and  also  that  it  has  never  been  previously 

considered  by  this  House.  Having  come  to  the  conclusion,  with  the  majority 
of  your  Lordships  who  have  heard  the  appeal,  that  the  doctrine  advanced  by 
the  respondents  is  neither  sound  in  principle  nor  supported  by  authority, 

I move  that  the  order  appealed  from  be  reversed,  and  judgment  entered  for 
the  appellant,  and  that  the  appellant  have  his  costs  of  this  appeal,  and 
costs  in  both  Courts  below,  including  the  costs  of  the  trial. 

L©RD  ASHBfilIRNE.  * * * The  plaintiffs  had,  in  my  opinion,  a clear 
right  to  pursue  their  lawful  calling,  to  have  the  full  benefit  of  their 
50  employment,  and  the  right  to  enjoy  the  legitimate,  reasonable,  and  probable 
expectation  of  a continuance  of  their  employment.  It  would  be,  I think, 
an  unsatisfactory  state  of  the  law  that  allowed  the  wilful  invader  of  such 
a right  without  lawful  cause  or  justification  to  escape  from  the  conse- 
quences of  his  action- --that  would  not  hold  him  liable  for  maliciously  in- 
ducing men  being  denied  their  accustomed  employment,  and  that  would  not 
afford  to  those  he  had  injured  legal  grounds  of  action. 

LORD  HERSCHELL.  * * *It  is  to  be  observed,  in  the  first  place, 
that  the  company  in  declining  to  employ  the  plaintiffs  were  violating  no 
60  contract — they  were  doing  nothing  wrongful  in  the  eye  of  the  law.  The 

course  which  they  took  was  dictated  by  self-interest:  they  were  anxious  to 
avoid  the  inconvenience  to  their  business  which  would  ensue  from  a cessation 
of  work  on  behalf  of  the  iron-workers.  It  was  not  contended  at  the  bar 
that  merely  to  induce  them  to  take  this  course  would  constitute  a legal 
wrong,  but  it  was  said  to  do  so  because  the  person  inducing  them  acted 
maliciously.  The  Master  of  the  Rolls  declined  in  the  present  case  to  de- 
fine what  was  meant  by  "maliciously":  he  considered  this  a question  to  be 
determined  by  a jury.  Jut  if  acts  are,  or  are  not,  unlawful  and  actionable, 
according  as  this  element  of  malice  be  present  or  absent,  I think  it  is 
70  essential  to  determine  what  is  meant  by  it.  I can  imagine  no  greater  danger 
to  the  community  than  that  a jury  should  be  at  liberty  to  impose  the  penalty 
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of  paying  damages  for  acts  which  are  otherwise  lawful,  “because  they  choose, 
without  any  legal  definition  of  the  term,  to  say  that  they  are  malicious. 

No  one  would  know  what  his  rights  were.  The  result  would  “be  to  put  all 
our  actions  at  the  mercy  of  a particular  tribunal  whose  view  of  their 
propriety  might  differ  from  our  own.  However  malice  may  be  defined,  if 
motive  be  an  ingredient  of  it,  my  sense  of  the  danger  would  not  be  diminished. 
* * * 


10  It  is  certainly  a general  rule  of  our  law  that  an  act  prima  facie 

lawful  is  not  unlawful  and  actionable  on  account  of  the  motive  which  dic- 
tated it.  I put  aside  the  case  of  conspiracy,  which  .is  anomalous  in  more 
than  one  respect.  * * * 

If  the  judgment  under  appeal  is  to  stand,  and  the  fact  that  the  act 
procured  was  unlawful  as  being  a breach  of  contract  be  immaterial,  it 
follows  that  every  person  who  persuades  another  not  to  enter  into  any  con- 
tract with  a third  person  may  be  sued  by  that  third  person  if  the  object 
were  to  benefit  himself  at  the  expense  of  such  person.  Such  a case  is 
20  within  the  very  words  employed  in  Bowen  v.  Hall  (6  Q.B.D.  333)  as  applied 
in  the  present  judgment.  1 do  not  think  it  possible  to  maintain  such  a 
proposition.  It  would  obviously  apply  where  one  trader  induced  another  not 
to  contract  with  a third  person  with  whom  he  was  in  negotiation,  but  to  make 
the  contract  with  himself  instead,  a procoeding  which  occurs  every  day,  and 
the  legitimacy  of  which  no  one  would  question.  Yet  it  is  within  the  very 
language  used  in  Bowen  v.  Hall.  He  induces  a person  not  to  enter  into  a 
contract  with  a third  person,  and  his  object  is  to  benefit  himself  at  the 
expense  of  the  person  who  would  otherwise  have  obtained  the  contract,  and 
thus  necessarily  to  injure  him  by  depriving  him  of  it.  It  was  said  at  the 
30  bar  by  the  learned  counsel  for  the  respondents,  in  answer  to  this  diffi- 
culty, that  there  was  an  exception  in  favour  of  trade  competition.  I know 
of  no  ground  for  saying  that  such  an  exercise  of  individual  right  is  treated 
with  exceptional  favour  by  the  law.  * * * 

It  is  said  that  the  statement  that  the  defendant  would  call  the  men 
out,  if  made,  was  a threat.  It  is  this  aspect  of  the  case  which  has 
obviously  greatly  influenced  some  of  the  learned  judges.  Hawkins  J.  says 
that  the  defendant  without  excuse  or  justification  "wilfully,  unlawfully, 
unjustly,  and  tyrannically  invaded  the  plaintiffs'  right  by  intimidating 
40  and  coercing  their  employers  to  deprive  them  of  their  present  and  future 

employment",  and  that  the  plaintiffs  are  therefore  entitled  to  maintain  this 
action.  Jut  "excuse  or  justification"  is  only  needed  where  an  act  is  prima 
facie  wrongful.  Whether  the  defendant's  act  was  so  is  the  matter  to  be 
determined.  To  say  that  the  defendant  acted  "unlawfully"  is  with  all 
respect  to  beg  the  question,  which  is  whether  he  did  so  or  not.  To  describe 
his  acts  as  unjust  and  tyrannical  proves  nothing,  for  these  epithets  may 
be  and  are,  in  popular  language,  constantly  applied  to  acts  which  are 
within  a man's  rights,  and  unquestionably  lawful.  In  my  opinion  these 
epithets  do  not  advance  us  a step  towards  the  answer  to  the  question  which 
50  has  to  be  solved.  * * * 

I understood  it  to  Tie  admitted  at  the  Bar,  and  it  was  indeed  stated 
by  one  of  the  learned  judges  in  the  Court  of  Appeal,  that  it  would  have 
been  perfectly  lawful  for  all  the  ironworkers  to  leave  their  employment  and 
not  to  accept  a subsequent  engagement  to  work  in  the  company  of  th*  plain- 
tiffs. At  all  events,  I cannot  doubt  that  this  would  have  been  so.  I 
cannot  doubt  either  that  the  appellant  or  the  authorities  of  the  union  would 
equally  have  acted  within  his  or  their  rights  if  he  or  they  had  "called 
the  men  out".  They  were  members  of  the  union.  * * * 

60 

If,  then,  the  men  had  ceased  to  work  for  the  company  either  of  their 
own  motion  or  because  they  were  "called  cut",  and  the  company  in  order  to 
secure  their  return  had  thought  it  expedient  no  longer  to  employ  the  plain- 
tiffs, they  could  certainly  have  maintained  no  action.  Yet  the  damage  to 
them  would  have  been  just  the  same.  The  employers  would  have  been  subjected 
to  precisely  the  same  "coercion’!  and  "intimidation",  save  that  it  was  by 
act  and  not  by  prospect  of  the  act;  they  would  have  yielded  in  precisely 
the  same  way  to  the  pressure  put  upon  them,  and  boon  actuated  by  the  same 
motive,  and  the  aim  of  those  who  exercised  the  pressure  would  have  been  1 
70  precisely  the  same.  The  only  difference  would  have  been  the  additional 
result  that  the  company  also  might  have  suffered  loss.  I am  quite  unable 
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to  conceive  how  the  plaintiffs  can  have  a cause' for  action,  because,  instead 
of  the  ironworkers  leaving,  either  of  their  own  motion  or  because  they  were 
called  out,  there  was  an  intimidation  beforehand  that;  either  the  one  or  the 
other  of  these  courses  would  be  pursued.  The  ironworkers  were  employed  on 
the  terms  that  they  might  leave  at  the  close  of  any  day,  and  that  on  the 
other  hand  the  employers  might,  if  they  saw  fit,  then  discharge  them.  * * * 

The  object  which  the  appellant  and  the  ironworkers  had  in  view  was 
10  that  they  should  be  freed  from  the  presence  of  men  with  whom  they  disliked 
working,  or  to  prevent  what  they  deemed  an  unfair  interference  with  their 
rights  by  men  who  did  not  belong  to  their  craft  doing  the  work  to  which 
they  had  been  trained.  Whether  we  approve  or  disapprove  #f  such  attempted 
trade  restrictions,  it  was  entirely  within  the  right  of  the  ironworkers  to 
take  any  steps,  not  unlawful,  to  prevent  any  of  the  work  which  they  regarded 
as  legitimately  theirs  being  entrusted  to  other  hands.  * * * 

In  the  present  case  it  was  admitted  that  the  defendant  had  no 
personal  spite  against  the  plaintiffs.'  His  object  was,  at  the  utmost,  to 
20  prevent  them  in  the  future  from  doing  work  which  he  thought  was  not  within 
their  province,  but  within  that  of  the  ironworkers.  If  he  had  acted  in 
exactly  the  same  manner  as  he  did  at  a time  when  the  plaintiffs  were  engaged 
upon  ironwork,  his  motive  would  have  been  precisely  the  same  as  it  was  in 
the  present  case,  and  the  result  to  the  plaintiffs  would  have  been  in  nowise 
different.  I am  unable  to  see,  then,  that  there  is  any  difference  either 
in  point  of  ethics  or  law  between  the  two  cases.  The  ironworkers  were  no 
more  bound  to  work  with  those  whose  presence  was  disagreeable  to  them  than 
the  plaintiffs  were  bound  to  refuse  to  work  because  they  found  that  this 
was  the  case.  The  object  which  the  defendant,  and  those  whom  he  represented, 
30  had  in  view  throughout  was  what  they  believed  to  be  the  interest  of  the 

class  to  which  they  belonged;  the  step  taken  was  a means  to  that  end.  The 
act  which  caused  the  damage  to  the  plaintiffs  was  that  of  the  iron  company 
in  refusing  to  employ  them.  The  company  would  not  subordinate  their  own 
interests  to  the  plaintiffs.  It  is  conceded  that  they  could  take  this 
course  with  impunity.  Why,  then,  should  the  defendant  be  liable  because 
he  did  not  subordinate  the  interests  of  those  he  represented  to  the  plain- 
tiffs’? Self  interest  dictated  alike  the  act  of  those  who  caused  the 
damage,  and  the  act  which  is  found  to  have  induced  them  to  cause  it.*  * * 

40  It  was  contended  that  the  defendant  by  the  course  he  took  had  inter- 

fered with  the  plaintiffs  in  their  trade  or  qalling,  and  that  this  of  it- 
self was  an  actionable  wrong.  * * * 

I will  not  trouble  your  Lordships  by  going  through  all  the  cases 
referred  to.  Speaking  generally,  I believe  these  actions  would  equally 
have  been  maintainable  if  a similar  wrongful  act  had  caused  damage  to,  or 
had  affected  the  legal  rights  of,  a person  wholly  unconnected  with  trade. 

In  all  of  them  the  act  complained  of  was  in  its  nature  wrongful;  violence, 
menaces  of  violence,  false  statements.  In  none  of  them  was  the  proposition 
50  now  contended  for  laid  down  or  hinted  at,  and  they  can  be  supported  without 
resort  to  any  such  principle.  * * * 

For  the  reasons  I have  given  I think  the  judgment  should  be  re- 
versed, and  judgment  entered  in  the  action  for  the  defendant  with  costs.*  * * 

In  my  opinion  the  conclusion  at  which  I have  arrived  is  not  in  con- 
flict with  any  decision  or  even  with  the  pronounced  opinions  of  any  judges 
except  those  enunciated  in  the  recent  cases  now  under  review.  On  the  con- 
trary, I believe  with  all  deference  to  my  noble  and  learned  friend  on  the 
60  woolsack  that  any  other  conclusion  would  run  counter  to  principles  of  the 
common  law  which  have  "been  long  well  established. 

LORD  MA.CHA.GHTEN . My  Lords,  I am  sorry  to  say  that  I must  begin  by 
recapitulating  the  facts  of  the  case.  For  the  findings  of  the  jury,  taken 
by  themselves,  do  not  convey  to  my  mind  any  definite  meaning.  The  jury 
have  found  that  the  appellant  Allen  "maliciously  induced"  the  Glengall  Iron 
Company  to  discharge  the  respondents  from  their  service,  and  they  have 
awarded  damages  in  consequence.  I do  not  know  what  the  jury  meant  by  the 
word  "induced";  I am  not  sure  that  I know  what  they  meant  by  the  word 
70  "maliciously".  Sometimes,  indeed,  I rather  doubt  whether  I quite  understand 
that  unhappy  expression  myself.  I am  therefore  compelled  to  turn  for  help 
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to  the  evidence  at  the  trial,  accepting,  as  I suppose  the  jury  must  have 
accepted,  the  account  given  by  the  respondents  in  preference  to  that  offered 
ty  the  appellant  wherever  there  may  "be  any  shadow  of  difference  "between  them. 
* * * 


So  we  see  now,  I think,  what  the  findings  of  the  jury  come  to  if 
they  are  to  "be  treated  as  "being  in  accordance  with  the  evidence.  They  must 
mean  that  Allen  induced  the  company  to  discharge  the  plaintiffs,  "by  repre- 
10  seating  to  the  manager,  not  otherwise  than  in  accordance  with  the  truth, 
the  state  of  feeling  in  the  yard,  and  the  intentions  of  the  workmen,  and 
that  ho  did  so  ''maliciously”,  "because  he  must  have  known  what  the  issue  of 
his  communication  to  the  manager  would  "be,  and  naturally  perhaps  he  was  not 
sorry  to  see  an  example  made  of  persons  obnoxious  to  his  union.  But  is  his 
conduct  actionable?  It  would  be  very  singular  if  it  were.  Wo  action  would 
lie  against  the  company  for  discharging  the  two  shipwrights.  Wo  action 
would  lie  against  the  iron-men  for  striking  against  them.  Wo  action  would 
lie  against  the  officers  of  the  union  for  sanctioning  such  a strike.  But  if 
the  respondents  are  right  the  person  to  answer  in  damages  is  the  man  who 
20  happened  to  be  the  medium  of  communication  between  the  iron-men  and  the 

company the  most  innocent  of  the  three  parties  concerned,  for  he  neither 

set  the  "agitation”  on  foot,  nor  did  he  do  anything  to  increase  it,  nor  was 
his  the  order  that  put  an  end  to  the  connection  between  the  employer  and 
employed.  It  seems  to  me  that  the  result  would  have  been  just  the  same  if 
Edmonds  had  told  Mr.  Halkett  what  was  going  on  in  the  yard,  or  if  Mr. 

Halkett  had  learned  it  from  Flood  and  Taylor  themselves. 

Even  if  I am  wrong  in  my  view  of  the  evidence  and  the  verdict,  if 
the  verdict  amounts  to  a finding  that  Allen's  conduct  was  malicious  in  every 
30  sense  of  the  w*rd,  and  that  he  procured  the  dismissal  of  Flood  and  Taylor, 
that  is,  that  it  was  his  act  and  conduct  alone  which  caused  their  dismissal, 
and  if  such  a verdict  were  warranted  by  the  evidence,  I should  still  be  of 
opinion  that  judgment  was  wrongly  entered  for  the  respondents.  I do  not 
think  that  there  is  any  foundation  in  good  sense  or  in  authority  for  the 
proposition  that  a person  who  suffers  loss  by  reason  of  another  doing  or 
not  doing  some  aot  which  that  other  is  entitled  to  do  or  to  abstain  from 
doing  at  his  own  will  and  pleasure,  whatever  his  real  motive  nay  be,  has  a 
remedy  against  a third  person  who,  by  persuasion  or  some  other  moans  not  in 
itself  unlawful,  has  brought  about  the  act  or  omission  from  which  the  loss 
40  comes,  even  though  it  could  be  proved  that  such  person  was  actuated  by 

malice  towards  the  plaintiff,  and  that  his  conduct  if  it  could  be  inquired 
into  was  without  justification  or  excuse. 

LORD  MSKRIS.  * * * At  common  law  a workman  had  a right  to  work  with 
any  person  who  was  willing  to  employ  him.  Both  had  a right  to  trade  in 
labour  as  in  any  other  commodity  and  as  they  thought  fit.  This  was  part  of 
the  personal  liberty  enjoyed  by  every  man,  and,  like  personal  liberty,  was 
the  subject  of  peculiar  safeguards,  notably* -it  was  a right  which  like  that 
of  personal  liberty  could  not  be  bartered  away.  A contract  restraining 
50  one's  right  to  trade,  with  certain  exceptions  not  material  here,  was,  like  a 
contract  to  become  a slave,  null  and  void.  One  right  as  well  as  the  other 
was  inalienable. 

The  existence  of  this  right  to  trade  was  established  at  least  as 
far  back  as  the  reign  of  Queen  Anne.  * * * 

I therefore  conclude  by  adopting  as  my  own  the  last  paragraph  of  « 
Hawkins  J. 's  opinion  on  the  question  propounded  to  the  judges  by  your  Lord- 
ships:  "Being  satisfied  that  the  right  of  the  plaintiffs  is  established  by 
60  law,  I think  there  is  an  abundance  of  evidence  fit  to  be  left  to  the  jury 
that  without  excuse  or  justification,  and  not  in  the  exercise  of  any 
privilege  or  in  defence  of  any  right  either  of  his  own  or  of  the  boiler- 
makers, the  defendant  wilfully,  unlawfully,  unjustly,  and  tyrannically  in- 
vaded and  violated  the  plaintiffs'  right  by  intimidating  and  coercing  their 
employers  to  deprive  them  of  their  present  and  future  employmont". 

LORD  SHARD.  * * * The  jury  has,  however,  found  expressly  by  their 
verdict  that  the  defendant  did  "maliciously  induce  the  Glengall  Iron  Company 
not  to  engage  the  plaintiffs",  and  under  the  direction  of  the  learned  judge 
70  assessed  damages,  for  which  his  Lordship  granted  a decree.  With  the  utmost 
deference  to  the  opinions  of  those  who  think  otherwise,  I am  unable,  as  I 
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have  been  from  the  beginning  of  the  argument,  to  find  any  ground  in  law 
(and  the  question  is  one  entirely  of  law)  on  which  this  verdict  can  be 
justified.  The  explanation  of  the  verdict  is  to  be  found  in  the  following 
passage  in  the  charge  of  the  learned  judge,  which  immediately  succeeds 
what  I have  already  quoted:  "You  will  take  it  from  me  that  here  'maliciously' 
means  with  the  intention  of  doing  an  injury  to  the  plaintiffs  in  their 
business,  with  the  intention,  for  the  purpose  of  doing  such  an  injury  to 
the  plaintiffs  in  their  business,  and  in  the  knowledge  that  what  they  were 
10  doing  would  so  injure  them;  .♦...that  it  was  not  for  the  mere  purpose  of 
forwarding  fairly  Allen's  own  interests,  but  from  the  indirect  motive  of 
doing  a mischief  to  the  plaintiffs  in  their  lawful  business".  * * * 

I confess  that,  even  if  the  direction  given  were  sound  in  law,  as 
I think  it  was  not,  the  facts  of  the  case  were  such  as  I should  have  thought 
should  have  precluded  such  a verdict  being  given,  if  these,  with  the 
assistance  of  the  learned  judge,  had  received  the  weight  to  which  they  were 
entitled  at  the  hands  of  the  jury.  If  anything  is  clear  on  the  evidence, 

it  seems  to  me  to  be  this that  the  defendant  was  bent,  and  bent  ex- 

20  clusively,  on  the  object  of  furthering  the  interests  of  those  he  represented 
in  all  he  did — that  this  was  his  motive  of  action,  and  not  a desire,  to 
use  the  words  of  the  learned  judge,  "to  do  mischief  to  the  plaintiffs  in 
their  lawful  calling." 

The  case  was  one  of  competition  in  labour,  which,  in  my  opinion, 
is  in  all  essentials  analogous  to  competition  in  trade,  and  to  which  the 
same  principles  must  apply;  and  I ask  myself  what  would,  be  the  thought  of 
the  application  of  the  word  "malicious"  to  the  conduct  of  a tradesman  who 
induces  the  customer  of  another  tradesman  to  cease  making  purchases  from 
30  one  with  whom  he  had  long  dealt,  and  instead  to  deal  with  him,  a rival  in 
trade.  The  case  before  the  jury  was,  in  my  view,  in  no  way  different, 
except  that  in  the  one  case  there  was  competition  in  labour— in  the  other 
there  would  be  competition  in  trade. 

G«me  of  the  learned  consulted  judges  speak  of  Allen's  conduct  as 
having  been  caused  by  a desire  to  inflict  "punishment"  on  the  shipwrights 
for  past  acts,  and  indicate  that,  if  the  shipwrights  had  been  actually 
working  at  ironwork  on  the  vessel  at  the  time,  the  case  would  have  been 
different.  I cannot  agree  in  any  such  view.  "Punishment"  in  a wide  and 
lj-0  popular  sense  may  possibly  be  used,  though  incorrectly,  to  describe  the 
boiler-makers'  action;  but  it  is  quite  clear  that  what  they  were  resolved 
to  do,  and  really  did,  was,  while  marking  their  sense  of  the  injury  which 
they  thought  (rightly  or  wrongly  is  not  the  question)  the  shipwrights  were 
doing  to  them  in  trenching  on  their  proper  line  of  business,  to  take  a 
practical  measure  in  their  own  defence.  Their  object  was  to  benefit  them- 
selves in  their  own  business  as  working  boiler-makers,  and  to  prevent  a 
recurrence  in  the  future  of  what  they  considered  an  improper  invasion  on 
their  special  department  of  work.  How  this  could  possibly  be  regarded  as 
"malicious",  even  in  any  secondary  sense  that  can  reasonably  bo  attributed 
50  to  that  term,  I cannot  see.  * * * 

Coming  now  directly  to  the  merits  of  the  question  in  controversy 
in  the  case,  the  argument  of  the  plaintiffs  and  the  reasons  for  the  opinions 
of  the  majority  of  the  consulted  judges  seem  to  me  to  fail,  because,  al- 
though it  is  no  doubt  true  that  the  plaintiffs  were  entitled  to  pursue 
their  trade  as  workmen  "without  hindrance",  their  right  to  do  so  was 
qualified  by  an  equal  right,  and  indeed  the  same  right,  on  the  part  of 
other  workmen.  The  hindrance  must  not  be  of  an  unlawful  character.  It 
must  not  be  by  unlawful  action.  Amongst  the  rights  of  all  workmen  is  the 
60  right  of  competition.  In  the  like  manner  and  to  the  same  extent  as  a 
workman  has  a right  to  pursue  his  work  or  labour  without  hindrance,  a 
trader  has  a right  to  trade  without  hindrance.  That  right  is  subject  to 
the  right  of  others  to  trade  also,  and  to  subject  him  to  competition-  -- 
competition  which  is  in  itself  lawful,  and  which  cannot  be  complained  of 
where  no  unlawful  means  (in  the  sense  I have  already  explained)  have  been 
employed.  [The  matter  has  been  settled  in  so  far  as  competition  in  trade 
is  concerned  by  the  Judgment  of  this  House  in  the  Mogul  Steamship  Co.  Case. 

I can  see  no  reason  for  saying  that  a different  principle  should  apply  to 
competition  in  labour]]  In  the  course  of  such  competition,  and  with  a view 
70  to  secure  an  advantage  to  himself,  I can  find  no  reason  for  saying  that  a 
workman  is  not  within  his  legal  rights  in  resolving  that  he  will  decline 
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to  work  in  the  same  employment,  with  certain  other  persona , and  in  intimating 
that  resolution  to  his  employers.  * * * 

As  already  fully  explained,  there  was  no  case  of  malice  in  the 
ordinary  sense  of  the  term,  as  meaning  personal  ill -will,  presented  to  the 
jury;  hut  I agree  with  those  of  your  Lordships  who  hold  that,  even  if  such 
a motive  had  existed  in  the  mind  of  the  defendant,,  this  would  not  have 
created  liability  in  damages.  On  the  grounds  already  stated,  I think  that 
10  the  defendant  only  exercised  a legal  right  in  intimating  that  the  boiler- 
makers would  leave  work  if  the  plaintiffs  were  continued;  he  used  no  fraud 
or  illegal  means  in  the  assertion  of  that  right;  and  the  exercise  by  a 
person  of  a legal  right  does  not  become  illegal  because  the  motive  of  action 
is  improper  or  malicious.  * * * 

Order  of  the  Court  of  Appeal  reversed . 

[The  opinions  of  Lords  Davey  and  James  of  Hereford  are  omitted.  Of. 

20  Report  of  Royal  Commission  on  Trade  Disputes  and  Trade  Comb ina t i ons , ( 1906 ) 

Cd.  2825  "(Memorandum  on  Allen  v.  Flood  by  Arthur  Cohen,  a membe"r  of  the 
Commission,  concurred  in  by  three  of  the  other  four  commissioners),  at  p. 

30;  "No  doubt  a legal  system  may  exist,  or  might  be  constructed,  in  which 
the  law  of  tort  was  founded  on  the  principle,  that  intentionally  to  cause 
damage  to  another  person,  is  in  the  absence  of  reasonable  cause,  an  action- 
able tort,  it  being  left  to  the  judge  to  decide  whether  there  is  or  is  not 
a reasonable  cause.  It  is,  however,  impossible,  since  the  decision  in 
Allen  v.  Flood,  to  maintain  that  such  a principle  is  recognised  in  our 
existing  legal  system;  for  it  would  be  evidently  inconsistent  with  the 
30  legal  proposition  which,  to  use  Lord  Lindley’s  words,  was  so  fully  and 

authoritatively  established  by  that  case;  and  which  his  Lordship  stated  in 
the  following  words: 

'An  act  otherwise  lawful  although  harmful  does  not  become  action- 
able by  being  done  from  a bad  motive  and  with  intent  to  annoy  or  harm 
another. 1 

Nor  is  it  less  evident  that  to  introduce  such  a fundamental  prin- 
ciple would  be  in  the  highest  degree  unwise  and  inexpedient,  inasmuch  as 
it  would  make  the  whole  law  of  torts  vague  and  uncertain,  until  a great 
quantity  of  new  judge -made  law  had  determined  in  what  cases  there  is  and 
40  in  what  cases  there  is  not  reasonable  cause  or  justification." 

See  also,  Atkin  L. J.  in  Ware  and  De  Freville  Ltd.  v.  Motor  Trade 
Association,  [1921]  3 K.B.  40,  at  p.  79:  "It  appears  to  me  illogical  to 
start  with  the  assumption  that  an  interruption  of  the  power  of  a man  to  do 
as  he  pleases  within  the  law  is  prima  facie  a legal  wrong,  which  in  every 
case  needs  to  be  justified.  The  true  question  is,  was  the  power  in- 
terrupted by  an  act  which  the  law  deems  wrongful?  with  the  practical  result 
that  to  determine  liability  one  has  to  concentrate,  not  upon  the  effect  on 
the  plaintiff,  but  upon  the  quality  of  the  act  of  the  defendant." 

See  Holme s,  Privilege,  Malice  and  Intent  (1394),  8 Harv.  L.  Rev.  1; 

50  Ames,  How  Far  an  Act  May  be  a Tort  Because  of  the  Wrongful  Motive  of  the 
Actor,  (1905)  l8  Harv.  L.  Rev.  4ll. 

Cf.  Bradford  Corp.  v.  Pickles,  [1895"!  A.C.  587  and  Hollywood  Silver 
Fox  Fanns  Ltd,  v.  Emmett,  [1935JT  All  E.R.  825,  [1936]  2 K.I.  U68 . The 
latter  case  applied  Keeble  v.  Hickeringill,  supra . ] 

QUINN  v.  LEATHEM.  In  the  House  of  Lords.  [ 1901 3 A.C.  495- 

Action  brought  by  Leathern  in  the  High  Court  in  Ireland  against 
£0  Craig,  Davey,  Quinn  (the  appellant),  Dornan  and  Shaw  alleging  (l)  the 
procuring  of  one  Munce  to  break  contracts  he  had  made  with  Leathern;  (2) 
the  publication  by  the  defendants  of  "black  lists";  (3)  the  intimidation 
of  Munce  and  other  persons  to  break  their  contracts;  and  (4)  the  coercion 
of  one  Dickie  and  other  servants  to  leave  Leathern's  service;  and  that  the 
respective  acts  were  done  wrongfully  and  maliciously,  and  with  intent 
to  injure  the  plaintiff  and  had  occasioned  actual  loss,  injury  and  damage. 

A fifth  count  alleged  a conspiracy  by  the  defendants  to  do  the  various 
acts  alleged,  with  intent  to  injure  Leathern  and  his  trade  and  business, 
and  that  damage  resulted.  At  the  trial  before  FitzUibbon  L.J.  and  a 
70  special  jury  at  Belfast  in  July,  1896,  evidence  was  given  for  the  plaintiff 
to  the  following  effect.  Craig  was  president,  Quinn  treasurer,  and  'Davey 
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secretary  of  a trade  union  registered  as  the  Belfast  Journeymen  Butchers 
and  Assistants'  Association.  By  rule  11  of  the  association  it  vas  the  duty 
of  all  members  to  assist  their  fellov  unionists  to  obtain  employment  in 
preference  to  non-society  men. 

The  plaintiff,  a flesher  at  Lisburn  for  more  than  twenty  years,  in 
July,  1895,  vas  employing  Dickie  and  other  assistants  vno  vere  not  members 
of  the  union.  At  a meeting  of  the  association  at  vhich  Craig,  Quinn, 

10  Dornan  and  Shav  vere  present,  and  vhich  the  plaintiff  attended  by  Davey's 
invitation,  the  plaintiff  offered  to  pay  all  fines,  debts  and  demands 
against  his  men,  and  asked  to  have  them  admitted  to  the  society.  This  vas 
refused,  and  a resolution  vas  passed  that  the  plaintiff's  assistants  should 
be  called  out.  Oraig  told  the  plaintiff  that  his  meat  vould  be  stopped  at 
Munce's  if  he  did  not  comply  vith  their  vishes.  Munce,  a butcher,  had  been 
getting  about  30  1.  vorth  veekly  of  meat  from  the  plaintiff  for  tventy  years. 

The  plaintiff  in  his  evidence  said:  "For  the  last  four  years  Munce 
has  had  an  agreement  vith  me  to  take  my  fine  meat  at  so  much  a pound.  He 
20  expected  me  to  send  it  to  him  every  veek,  and  there  vas  no  week  he  did  not 
get  it.  I had  no  vritten  agreement  vith  him.  Who never  I killed  I sent  it, 
but  I vas  not  bound — only  by  vord  of  mouth.  It  vas  only  that  if  I sent  it 
he  vould  take  it".  What  this  meant  did  not  clearly  appear,  but  Munce's 
clerk  vho  vas  called  said,  "Munce  had  no  contract  vith  the  plaintiff:  if 
he  vanted  his  meat  he  could  take  it  or  reject  it  if  he  chose;  it  came 
veekly  and  vas  never  refused.  Neither  vas  bound  either  to  take  or  supply 
it.  " 

In  September  Davey  vrote  to  the  plaintiff  that  if  he  continued  to 
30  employ  non-union  labour  the  society  vould  be  obliged  to  adopt  extreme 
measures.  After  some  negotiations  vith  Munce  Davey  vrote  to  him  that 
having  failed  to  make  a satisfactory  arrangement  vith  the  plaintiff,  they 
had  no  other  alternative  but  to  instruct  Munce's  employees  to  cease  vork 
immediately  the  plaintiff's  beef  arrived.  0n  September  20  Munce  sent  a 
telegram  to  the  plaintiff,  "Unless  you  arrange  vith  society  you  need  not 
send  any  beef  this  veek  as  men  are  ordered  to  quit  vork",  and  Munce  ceased 
to  deal  vith  the  plaintiff.  The  plaintiff  said  that  in  consequence  of  this 
he  vas  put  to  great  loss,  a quantity  of  fine  meat  having  been  killed  for 
Munce. 

40 

Dickie,  vho  had  been  ten  years  in  the  plaintiff's  employ,  vas  called 
and  said  that  he  vas  employed  by  the  veek,  that  he  vas  called  out  by  the 
society,  that  he  gave  the  plaintiff  no  notice  when  he  left,  that  he  left 
in  the  middle  of  the  veek,  and  that  the  plaintiff  did  not  pay  him  for  the 
broken  veek.  There  vas  no  evidence  of  damage  to  the  plaintiff,  pecuniary 
*r  othervise,  caused  by  Dickie's  breach  of  contract. 

Evidenc*  vas  given  that  "black  lists"  vere  issued  by  the  society, 
containing  (inter  alia)  the  names  of  tradesmen  vho  had  dealings  vith  the 
50  plaintiff,  and  one  of  vhom  vas  induced  not  to  deal  vith  him,  but  there  vas 
no  evidence  connecting  Quinn  vith  these  lists. 

The  learned  judge's  notes  of  the  evidence  proceeded  thus: 

At  the  close  of  the  plaintiff's  case  "6'Shaughnessy,  Q.C.,  asked 
for  a non-suit  or  direction  for  the  defendants  on  the  grounds;  1st.  That 
to  sustain  the  action  a contract  made  vith  Leathern  must  be  proved  to  have 
been  made  and  broken  through  the  acts  of  the  defendants,  and  that  there 
vas  no  evidence  of  such  contract  or  breach.  2nd.  That  there  was  no  evi- 
60  dence  of  pecuniary  damage  to  the  plaintiff  through  the  acts  of  the  defen- 
dants. 3rd.  That  the  ends  of  the  defendants  and  the  means  taken  by  them 
to  promote  those  ends  as  appearing  in  evidence  vere  legitimate,  and  there 
vas  no  evidence  of  actual  damage  to  the  plaintiff. 

I declined  to  withdraw  the  case  from  the  jury.  C ' ohaughnesey , Q.C., 
then  stated  that  he  called  no  evidence  for  the  defendants.  Chambers 
addressed  the  jury  for  the  plaintiff.  9'Shaughrsssy,  Q.C.,  replied  for 
the  defendants.  I charged  the  jury,  leaving  thorn,  the  following  questions, 
to  which  I append  their  findings:  1.  Did  the  defendants  or  any  of  them 
TO  wrongfully  and  maliciously  induce  the  customers  or  servants  of  the  plain- 
tiff named  in  the  evidence  to  refuse  to  deal  with  the  plaintiff?  Answer:  Yes 
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2.  Did  the  defendants  or  any  two  or  more  of  them  maliciously  conspire  to 
induce  the  plaintiff’s  customers  or  servants  named  in  the  evidence  or  any 
of  them  not  to  deal  with  the  plaintiff  or  not  to  continue  in  his  employment, 
and  were  such  persons  so  induced  not  so  to  do?  Answer;  Yes.  3*  Did  the 
defendants  Davey,  Dornan  and  Shaw,  or  any  of  them,  publish  the  ’black  list’ 
with  intent  to  injure  the  plaintiff  in  his  business,  and  if  so  did  the 
publication  so  injure  him?  Answer;  Yes. 

10  The  jury  found  for  the  plaintiff,  with  250  1.  damages,  of  which 

50  1.  was  for  damages  on  the  cause  of  action  relating  to  the  'black  lists', 
and  200  1.  was  for  damages  on  the  other  causes  of  action.  I directed  the 
jury  that  th»re  was  no  evidence  against  the  defendants  Craig  and  Quinn  upon 
the  cause  of  action  relating  to  the  ’black  lists',  and  I directed  them  to 
assess  the  damages  (if  any)  on  that  cause  of  action  separately,  ©n  the 
above  findings,  on  the  application  of  Serjeant  Dodd,  I gave  judgment  for 
the  plaintiff  upon  the  other  causes  of  action  against  all  the  defendants, 
with  200  1.  damages,  and  against  the  defendants  Davey,  Dornan  and  Shaw 
upon  the  cause  of  action  relating  to  the  'black  lists'  for  the  further  sum 
20  of  50  1*  damages.  * * * 

Upon  the  meaning  of  the  words  'wrongfully  and  maliciously*  in  the 
questions,  I told  the  jury  that  they  had  to  consider  whether  the  intent 
and  actions  of  the  defendants  went  beyond  the  limits  which  would  not  be 
actionable,  namely,  securing  or  advancing  their  own  interests  or  those  of 
their  trade  >y  reasonable  means,  including  lawful  combination,  or  whether 
their  acts,  as  proved,  were  intended  and  calculated  to  injure  the  plain- 
tiff in  his  trade  through  a combination  and  with  a common  purpose  to 
prevent  the  free  action  of  his  customers  and  servants  in  dealing  with  him, 

30  and  with  the  effect  of  actually  irjuring  him,  as  distinguished  from  acts 
legitimately  done  to  secure  or  advance  their  own  interests.  As  to  the 
'black  lists',  I told  the  jury  that  their  publication  would  be  actionable 
if  d«ne,  without  justification,  for  the  purpose  and  with  the  effect  of 
injuring  the  plaintiff  in  his  business,  by  holding  him  up  to  unpopularity 
or  disfavour  with  or  by  intimidating  those  who  would  otherwise  have  dealt 
with  him.  Finally,  I told  the  jury  that  acts  done  with  the  object  of  in- 
creasing the  profits  or  raising  the  wages  of  apy  combination  of  persons, 
such  as  the  society  to  which  the  defendants  belonged,  whether  employers 
or  employed,  by  reasonable  and  legitimate  means,  were  perfectly  lawful, 

40  and  were  not  actionable  so  long  as  no  wrongful  act  was  maliciously- -that 
is  to  say,  intentionally- -done  to  injure  a third  party.  To  constitute 
such  a wrongful  act  for  the  purposes  of  this  case,  I told  the  jury  that 
they  must  be  satisfied  that  there  had  been  a conspiracy,  a common  in- 
tention and  a combination  on  the  part  of  the  defendants  to  injure  the 
plaintiff  in  his  business,  and  that  acts  must  be  proved  t*  have  been  done 
by  the  defendants  in  furtherance  of  that  intention  which  had  inflicted 
actual  money  loss  upon  the  plaintiff  in  his  trade.  Whether  the  acts  of 
the  defendants  were  or  were  not  in  that  sense  actionable  was  the  question 
which  I told  the  jury  they  had  to  try  upon  the  evidence.  At  the  con- 
50  elusion  of  my  charge,  at  the  request  of  ©'Shaughnessy,  Q.C.,  for  the  de- 
fendants, I divided  this  single  question  into  the  written  questions  which 
I submitted  to  the  jury  as  above  stated." 

A motion  to  set  aside  the  verdict  and  judgment  or,  alternately, 
for  a new  trial,  was  dismissed,  and  the  judgment  below  was  thereafter 
affirmed  by  the  Irish  Court  of  Appeal  (Lord  Ashbourne  L.C.,  Porter  M.R., 

Walker  and  Holmes  L. JJ. ),  with  an  amendment  by  the  omission  of  that  part 
which  allowed  recovery  of  a further  L50  damages;  [ 1899]  2 I.R.  667. 

Quinn  alone  appealed. 

60 

EARL  OF  HALSBURY  L.C.  My  Lords,  in  this  case  the  plaintiff  has 
by  a properly  framed  statement  of  claim  complained  of  the  defendants,  and 
proved  to  the  satisfaction  of  a jury  that  the  defendants  have  wrongfully 
and  maliciously  induced  customers  and  servants  to  cease  to  deal  with  the 
plaintiff,  that  the  defendants  did  this  in  pursuance  of  a conspiracy 
framed  among  them,  that  in  pursuance  of  the  same  conspiracy  they  induced 
servants  of  the  plaintiff  not  to  continue  in  the  plaintiff's  employment, 
and  that  all  this  was  done  with  malice  in  order  to  injure  the  plaintiff, 
and  that  it  did  injure  the  plaintiff.  If  upon  these  facts  so  found  the, 

70  plaintiff  could  have  no  remedy  against  those  who  had  thus  injured  him,  it  could 
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hardly  he  said  that  our  jurisprudence  was  that  of  a civilized  .community, 
nor  indeed  do  I understand  that  any  one  has  doubted  that,  before  the  de- 
cision in  Allen  v.  Flood  in  this  House,  such  fact  would  have  established  a 
cause  of  action  against  the  defendants.  * * * 

Now,  the  hypothesis  of  fact  upon  which  Allen  v.  Flood  was  decided 
by  a majority  in  this  House  was  that  the  defendant  there  neither  uttered 
nor  carried  into  effect  any  threat  at  all:  he  simply  warned  the  plaintiff's 
10  employers  of  what  the  men  themselves,  without  his  persuasion  or  influence, 
had  determined  to  do,  and  it  was  certainly  proved  that  no  resolution  of 
the  trade  union  had  been  arrived  at  at  all,  and  that  the  trade  union 
official  had  no  authority  himself  to  call  out  the  men,  which  in  that  case 
was  argued  to  be  the  threat  which  coerced  the  employers  to  discharge  the 
plaintiff.  It  was  further  an  element  in  the  decision  that  there  was  no 
case  of  conspiracy  or  even  combination.  What  was  alleged  to  be  done  was  only 
the  independent  and  single  action  of  the  defendant,  actuated  in  what  he 
did  by  the  desire  to  express  his  own  views  in  favour  of  his  fellow  members. 

It  is  true  that  I personally  did  not  believe  that  was  the  true  view  of  the 
20  facts,  but,  as  I have  said,  we  must  look  at  the  hypothesis  of  fact  upon 
which  the  case  was  decided  by  the  majority  of  those  who  took  part  in  the 
decision.  * * * 

Now,  in  this  case  it  cannot  be  denied  that  if  the  verdict  stands 
there  was  conspiracy,  threats,  and  threats  carried  into  execution,  so  that 
loss  of  business  and  interference  with  the  plaintiff's  legal  rights  are 
abundantly  proved.  * * * This  case  is  distinguished  in  its  facts  from 
those  which  were  the  essentially  important  facts  in  Allen  v.  Flood. 

Rightly  or  wrongly,  the  theory  upon  which  judgment  was  pronounced  in  that 
30  case  is  one  whereby  the  present  is  shewn  to  bo  one  which  the  majority  of 
your  Lordships  would  have  hold  to  be  a case  of  actionable  injury  inflicted 
without  any  excuse  whatever . 

LORD  MACNAGHTEN.  * * * Precisely  the  same  questions  arise  in  this 
case  as  arose  in  Temper ton  v.  Russell  ([1893]  1 Q.B.  715)*  The  answers, 

I think,  must  depend  on  precisely  the  same  considerations.  Was  Lumley  v. 

Gye  (2  E.  & B.  216)  rightly  decided?  I think  it  was.  Lumley  v.  Gye  was 
much  considered  in  Allen  v.  Flood,  Jut  as  it  was  not  directly  in  question, 
some  of  your  Lordships  thought  it  better  to  suspend  their  judgment.  In 
40  this  case  the  question  arises  directly,  and  it  is  necessary  to  express  an 
opinion  on  the  point.  Speaking  for  myself,  I have  no  hesitation  in  saying 
that  I think  the  decision  was  right,  not  on  the  ground  of  malicious  in-, 
tentior- -that  was  not,  I think,  the  gist  of  the  action- -but  on  the  ground 
that  a violation  of  legal  right  to  interfere  with  contractual  relations 
recognised  by  law  if  there  be  no  sufficient  justification  for  the  inter- 

ference . 

The  only  other  question  is  this:  Does  a conspiracy  to  injure,  re-- 
suiting  in  damage,  give  rise  to  civil  liability?  It  seems  to  me  that  there 
50  is  authority  for  that  proposition,  and  that  it  is  founded  in  good  sense. 
Gregory  v.  Duke  of  Brunswick  (6  M.  & G.  205,  953)  is  one  authority,  and 
there  are  others.  There  are  valuable  observations  on  the  subject  in  Erie  J. 1 
charge  to  the  jury  in  Duffield's  Case  and  Rowland's  Case.  Those  were  cases 
of  trade  union  outrages;  but  the  observations  to  which  I refer  are  not  con- 
fined to  cases  depending  on  exploded  doctrines  in  regard  to  restraint  of 
trade.  There  are  also  weighty  observations  to  be  found  in  the  charge 
delivered  by  Lord  FitzGerald,  then  FitzGerald  J.,  in  Reg,  v.  Parnell  and 
tthers . That  a conspiracy  to  injure--an  oppressive  c omb i na t i on'-'- di f f er s 
widely  from  an  invasion  of  civil  rights  by  a single  individual  cannot  be 
60  doubted.  I agree  in  substance  with  the  remarks  of  Bowen  L.J.  and  Lords 
Jramwell  and  Hannen  in  the  Mogul  Case.  A man  may  resist  without  much 
difficulty  the  wrongful  act  of  an  individual.  He  would  probably  have  at 
least  the  moral  support  of  his  friends  and  neighbours;  but  it  is  a very 
different  thing  (as  Lord  FitzGerald  observes)  when  one  man  has  to  defend 
himself  against  many  combined  to  do  him  wrong.  * * * 

I do  not  think  that  the  acts  done  by  the  defendants  wore  done  "in 
contemplation  or  furtherance  of  a trade  dispute  between  employers  and  work- 
men". So  far  a3  I can  see,  there  was  no  trade  dispute  at  all.  Leathern 
70  had  no  difference  with  his  men.  They  had  no  quarrel  with  him.  For  his  part 
he  was  quite  willing  that  all  his  men  should  join  the  union.  He  offered  to 
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pay  their  fines  and  entrance  moneys.  What  he  objected  to  was  a cruel 
punishment  proposed  to  be  inflicted  on  some  of  his  men  for  not  having 
joined  the  union  sooner.  There  was  certainly  no  trade  dispute  in  the  case 
of  Munce.  But  the  defendants  conspired  to  do  harm  to  Munce  in  order  to 
compel  him  to  do  ham  to  Leathern,  and  so  enable  them  to  wreak  their 
vengeance  on  Lea  them’s  servants  who  were  not  members  of  the  union. 

I also  think  that  the  provision  in  the  Conspiracy  and  Protection 
10  of  Property  Act,  1875,  which  says  that  in  certain  cases  an  agreement  or 
combination  is  not  to  be  "indictable  as  a conspiracy",  has  nothing  to  do 
with  civil  remedies. 

LORD  SHAND.  * * * In  [Allen  v.  Flood ] I expressed  my  opinion  that 
while  combination  of  different  persons  in  pursuit  of  a trade  object  was 
lawful,  although  resulting  in  such  injury  to  others  as  may  be  caused  by 
legitimate  competition  in  labour,  yet  that  combination  for  no  such  object, 
but  in  pursuit  merely  of  a malicious  purpose  to  injure  another,  would  be 
clearly  unlawful;  and,  having  considered  the  arguments  in  this  case,  my 
20  opinion  has  only  been  confirmed. 

The  learned  Judge  before  whom  the  case  was  tried,  with  reference 
to  the  words  "wrongfully  and  maliciously"  in  the  first  question,  told  the 
jury  that  the  questions  to  be  answered  by  them  were  matters  of  fact  only 
to  be  determined  on  the  evidence,  and  in  particular  involved  the  question 
whether  the  intention  of  the  defendants  was  to  injure  the  plaintiff  in 
his  trade,  as  distinguished  from  the  intention  of  legitimately  advancing 
their  own  interests.  The  verdict  affirms  that  this  was  the  fact,  for  after 
the  direction  of  the  learned  judge  no  other  interpretation  can  be  given  to 
30  the  finding  that  the  acts  complained  of  were  done  by  the  defendants"  wrong- 
fully and  maliciously". 


40 


This  being  clearly  so,  the  question  now  raised  is  really  whether, 
in  consequence  of  the  decision  of  this  House  in  the  case  of  Allen  v.  Flood 
and  of  the  grounds  on  which  that  case  wa3  decided,  it  is  now  the  law  that 
where  the  acts  complained  of  aro  in  pursuance  of  a combination  or  conspiracy 
to  injure  or  ruin  another,  and  not  to  advance  the  parties'  own  trade  in- 
terests, and  injury  has  resulted,  no  action  will  lie,  or,  to  put  the  question 
in  a popular  form,  whether  the  decision  in  Allen  v.  Flood  has  made  boy- 
.cotting  lawful.  * * * 


As  to  the  vital  distinction  between  Allen  v.  Flood  and  the  present 
case,  it  may  be  stated  in  a single  sentenced  Tin  Allen  V.  Flood  the  purpose 
of  the  defendant  was  by  the  acts  complained  orlo  promote  his  own  trade 
interest,  which  it  was  held  he  was  entitled  to  do,  although  injurious  to 
his  competitors,  whereas  in  the  present  case,  while  it  is  clear  there  was 
combination,  the  purpose  of  the  defendants  was  "to  injure  the  plaintiff  in 
his  trade  as  distinguished  from  the  intention  of  legitimately  advancing 
their  own  interests""?]*  * * 

50 

The  ground  of  judgment  of  the  majority  of  the  House,  however  varied 
in  expression  by  their  Lordships,  was,  as  it  appears  to  me,  that  Allen  in 
what  he  said,  and  did  was  onl,y  exercising  the  right  of  himself  and  his 
fellow  workmen  as  competitors  in  the  labour  market,  and  the  effect  of  in- 
jury thus  caused  to  others  from  such  competition,  which  was  legitimate, 
was  not  a legal  wrong. 

It  is  only  necessary  to  add  that  the  defendants  here  have  no  such 
defence  as  legitimate  trade  competition.  Their  acts  were  wrongful  and 
60  malicious  in  the  sense  found  by  the  jury— that  is  to  say,  they  acted  by 
conspiracy,  not  for  any  purpose  of  advancing  their  own  interests  as  work- 
men, but  for  the  sole  purpose  of  injuring  the  plaintiff  in  his  trade.  I am 
of  opinion  that  the  law  prohibits  such  acts  as  unjustifiable  and  illegal; 
that  by  so  acting  the  defendants  wore  guilty  of  a clear  violation  of  the 
rights  of  the  plaintiff,  with  the  result  of  causing  serious  injury  to  him, 
and  that  the  case  of  Allen  v.  Flood,  as  a case  of  legitimate  competition 
in  the  labour  market,  is  essentially  different,  and  gives  no  ground  for  the 
defendant ' s argument . 
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LORD  BRAMPTON.  * * * In  this  case  the  alleged  cause  of  action  is 
very  different  from  that  in  Allen  v.  Flood.  It  is  not  dependent  upon  -> 
coercion  to  break  any  particular  contract  or  contracts,  though  such  causes 
of  action  are  introduced  into  the  claim;  but  the  real  and  substantial  cause 
of  action  is  an  nn1avful^consnirac^r^to__molest  the  plaintiff , a trader. in 
carrying  on  "his  business,  and  by  so  doing  to  invade  his  undoubt_ed-rJl.g]iLt 
thus^escribed  by  Alderson  B.  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Hilton  v.  Eckersley  (6  E.  & B.  74):  "Prima  facie  it  is  the 
10  privilege  of  a trader  in  a free  country  in  all  matters  not  contrary  to  law 
to  regulate  his  own  mode  of  carrying  it  on  according  to  his  own  discretion 
and  choice.  If  the  law  has  in  any  matter  regulated  or  restrained  his  mode 
of  doing  this,  the  law  must  be  obeyed.  But  no  power  Bhort  of  the  general 
law  ought  to  restrain  his  free  discretion".  * * * 

I will  deal  now  with  the  conspiracy  part  of  the  claim,  respecting 
which  much  confusion  and  uncertainty  seems  somehow  to  have  arisen,  which  I 
find  it  difficult  to  understand.  * * * 

20  A conspiracy  consists  of  an  unlawful  combination  of  two  or  more 

persons  to  do  that  which  is  contrary  to  law,  or  to  do  that  which  is  wrong- 
ful and  harmful  towards  another  person.  It  may  be  punished  criminally  by 
indictment,  or  civilly  by  an  action  on  the  case  in  the  nature  of  conspiracy 
if  damage  has  been  occasioned  to  the  person  against  whom  it  is  directed. 

It  may  also  consist  of  an  unlawful  combination  to  carry  out  an  object  not 
in  itself  unlawful  by  unlawful  means.  The  essential  elements,  whether  of 
a criminal  or  of  an  actionable  conspiracy,  are,  in  my  opinion,  the  same, 
though  to  sustain  an  action  special  damage  must  be  proved.  * * * 

30  It  has  often  been  debated  whether,  assuming  the  existence  of  a 

conspiracy  to  do  a wrongful  and  harmful  act  towards  another  and  to  carry 
it  out  by  a number  of  overt  acts,  no  one  of  which  taken  singly  and  alone 
would,  if  done  by  one  individual  acting  alone  and  apart  from  any  conspiracy, 
constitute  a cause  of  action,  such  acts  would  become  unlawful  or  actionable 
if  done  by  the  conspirators  acting  jointly  or  severally  in  pursuance  of 
their  conspiracy,  and  if  by  those  acts  substantial  damage  was  caused  to 
the  person  against  whom  the  conspiracy  was  directed:  my  own  opinion  is  that 
they  would. 

kO  In  dealing  with  the  fuestion  it  must  be  borne  in  mind  that  a cons- 

piracy to  do  harm  to  another  is,  from  the  moment  of  its  formation,  unlawful 
and  criminal,  though  not  actionable  unless  damage  is  the  result. 

The  overt  acts  which  follow  a conspiracy  form  of  themselves  no  part 
of  the  conspiracy:  they  are  only  things  done  to  carry  out  the  illicit  agree- 
ment already  formed,  and  if  they  are  sufficient  to  accomplish  the  wrongful 
object  of  it,  it  is  immaterial  whether  singly  those  acts  would  have  been 
innocent  or  wrongful,  for  they  have  in  their  combination  brought  about  the 
intended  mischief,  and  it  is  the  wilful  doing  of  that  mischief,  coupled  with 
50  the  resulting  damage,  which  constitutes  the  cause  of  action,  not  of  necessity 
the  means  by  which  it  was  accomplished. 

Much  consideration  of  the  matter  has  led  me  to  be  convinced  that  a 
number  of  actions  and  things  not  in  themselves  actionable  or  unlawful  if 
done  separately  without  conspiracy  may,  with  conspiracy,  become  dangerous 

and  alarming,  just  as  a grain  of  gunpowder  is  harmless  but  a pound  may  be 
highly  destructive,  or  the  administration  of  one  grain  of  a particular  drug 
may  be  most  beneficial  as  a medicine  but  administered  frequently  and  in 
larger  quantities  with  a view  to  harm  may  be  fatal  as  a poison.  Many 
60  illustrations  of  these  views  might  be  suggested,  but  I need  them  not  if  I 
have  made  myself  understood. 

LORD  LINDLEY.  * * * What  the  defendants  did  was  to  threaten  to 
call  out  the  union  workmen  of  the  plaintiff  and  of  his  customers  if  he 
would  not  discharge  some  non-union  mon  in  his  employ.  In  other  words,  in 
order  to  compel  the  plaintiff  to  discharge  some  of  his  men,  the  defendants 
threatened  to  put  the  plaintiff  and  his  customers,  and  persons  lawfully 
working  for  them,  to  all  the  inconvenience  they  could  without  using  violence. 
The  defendants'  conduct  was  tho  more  reprehensible  because  the  plaintiff 
70  offered  to  pay  the  fees  necessary  to  enable  his  non-union  men  to  become 

members  of  the  defendants'  union;  but  thiB  would  not  satisfy  the  defendants. 
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The  facts  of  this  case  are  entirely  different  from  those  which  this  House 
had  to  consider  in  Allen  v.  Flood.  In  the  present  case  there  was  no  dis- 
pute between  the  plaintiff  and  his  men*  None  of  them  wanted  to  leave  his 
employ.  Nor  was  there  any  dispute  between  the  plaintiff's  customers  and 
their  own  men,  nor  between  the  plaintiff  and  his  customers,  nor  between 
the  men  they  respectively  employed.  The  defendants  called  no  witnesses, 
and  there  was  no  evidence  to  justify  or  excuse  the  conduct  of  the  defen- 
dants. That  they  acted  as  they  did  in  furtherance  of  what  they  considered 
10  the  interests  of  union  men  may  probably  be  fairly  assumed  in  their  favour, 
although  they  did  not  come  forward  and  say  so  themselves;  but  that  is  all 
that  can  be  said  for  them.  # * * 

It  was  contended  at  the  bar  that  if  what  was  done  in  this  case  had 
been  done  by  one  person  only,  his  conduct  would  not  have  been  actionable, 
and  that  the  fact  that  what  was  done  was  effected  by  many  acting  in  concert 
makes  no  difference.  My  Lords,  one  man  without  others  behind  him  who  would 
obey  his  orders  could  not  have  done  what  these  defendants  did.  &ne  man 
exercising  the  same  control  over  others  as  these  defendants  had  could  have 
20  acted  as  they  did,  and,  if  he  had  done  so,  I conceive  that  he  would  have 

committed  a wrong  towards  the  plaintiff  for  which  the  plaintiff  could  have 
maintained  an  action.  I am  aware  that  in  Allen  v.  Flood  Lord  Herschell 
expressed  his  opinion  to  be  that  it  was  immaterial  whether  Allen  said  he 
would  call  the  men  out  or  not.  This  may  have  been  so  in  that  particular 
case,  as  there  was  evidence  that  Allen  had  no  power  to  call  out  the  men, 
and  the  men  had  determined  to  strike  before  Allen  had  anything  to  do  with 
the  matter.  But  if  Lord  Herschell  meant  to  say  that  as  a matter  of  law 
there  is  no  difference  between  giving  information  that  men  will  strike  and 
making  them  strike,  or  threatening  to  make  them  strike,  by  calling  them 
30  out  when  they  do  not  want  to  strike,  I am  unable  to  concur  with  him.  It 
is  all  very  well  to  talk  about  peaceable  persuasion.  It  may  be  that  in 
Allen  v.  Flood  there  was  nothing  more;  but  here  there  was  very  much  more. 
What  may  begin  as  peaceable  persuasion  may  easily  became,  and  in  trades 
union  disputes  generally  does  become,  peremptory  ordering,  with  threats 
open  or  covert  of  very  unpleasant  consequences  to  those  who  are  not  per- 
suaded. Calling  workmen  out  involves  very  serious  consequences  to  such  of 
them  as  do  not  obey.  Hack  lists  are  real  instruments  of  coercion,  as 
every  man  whose  name  is  on  one  soon  discovers  to  his  cost.  A combination 
not  to  work  is  one  thing,  and  is  lawful.  A combination  to  prevent  others 
40  from  working  by  annoying  them  if  they  do  is  a very  different  thing,  and 
is  prima  facie  unlawful.  Again,  not  to  work  oneself  is  lawful  so  long  as 
one  keeps  off  the  poor-rates,  but  to  order  men  not  to  work  when  they  are 
willing  to  work  is  another  thing.  A threat  to  call  men  out  given  by  a 
trade  union  official  to  an  employer  of  men  belonging  to  the  uni on  and 

w tiling  to  work  with  him  is  a form  of  coercion,  intimida tion,  moles tat i on , 

or  annoyance  to  them  and  to  him  very  difficult  to  resist,  and,  to  say  the 

least,  requiring  justification.  None  was  offered  in  this  case. 

My  Lords,  it  is  said  that  conduct  which  is  not  actionable  on  the 
5®  part  of  one  person  cannot  be  actionable  if  it  is  that  of  several  acting  in 
concert.  This  may  be  so  where  many  do  no  more  than  one  is  supposed  to  do. 
lut  numbers  may  annoy  and  coerce  where  one  may  not.  Annoyance  and  coercion 
by  many  may  be  bo  intolerable  as  to  become  actionable,  and  produce  a 
result  which  one  alone  could  not  produce.  * * * 

Intentional  damage  which  arises  from  the  mere  exercise  of  the  rights 
of  many  is  not,  I apprehend,  actionable  by  our  law  as  now  settled.  To 
hold  the  contrary  would  be  unduly  to  restriot  the  liberty  of  one  set  of 
persons  in  order  to  uphold  the  liberty  of  another  set.  According  to  our 
60  law,  competition,  with  all  its  drawbacks,  not  only  between  individuals, 

but  between  associations,  and  between  them  and  individuals,  is  permissible, 
provided  nobody's  rights  are  infringed.  The  law  is  the  same  for  all  persons, 
whatever  their  callings:  it  applies  to  masters  as  well  as  to  men;  the 
proviso,  however,  is  all-important,  and  it  also  applies  to  both,  and 
limits  the  rights  of  those  who  combine  to  lock-out  as  well  as  the  rights 
of  those  who  strike.  But  coercion  by  threats,  open  or  disguised,  not  only 
of  bodily  harm  but  of  serious  annoyance  and  damage,  is  prima  facie,  at  all 
events,  a wrong  inflicted  on  the  persons  coerced;  and  in  considering  whether 
coercion  has  been  applied  or  not,  numbers  cannot  be  disregarded.  * * * 
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It  must  be  conceded  that  if  what  the  defendants  here  did  had  been 
done  by  one  person  it  would  not  have  been  punishable  as  a crime.  I cannot 
myself  see  that  there  was  in  this  case  any  trade  dispute  between  employers 
and  workmen  within  the  meaning  of  s.3  [of  the  Conspiracy  and  Protection  of 
Property  Act,  1875]*  I am  not  at  present  prepared  to  say  that  the  officers 
of  a trade  union  who  create  strife  by  calling  out  members  of  the  union 
working  for  an  employer  with  whom  none  of  them  have  any  dispute  can  invoke 
the  benefit  of  this  section  even  on  an  indictment  for  a conspiracy. 

10 

But  assuming  that  there  was  a trade  dispute  within  the  meaning  of 
s.3,  and  that  an  indictment  for  conspiracy  could  not  be  sustained  in  a case 
like  this,  the  difference  between  an  indictment  for  a conspiracy  and  an 
action  for  damages  occasioned  by  a conspiracy  is  very  marked  and  is  well 
known.  An  illegal  agreement,  whether  carried  out  or  not,  is  the  essential 
element  in  a criminal  case;  the  damage  done  by  several  persons  acting  in 
concert,  and  not  the  criminal  conspiracy,  is  the  important  element  in  the 
action  for  damages.  In  my  opinion,  it  is  quite  clear  that  s.3  has  no 
application  to  civil  actions;  it  is  confined  entirely  to  criminal  pro- 

20  ceedings.  Nor  can  I agree  with  those  who  say  that  the  civil  liability  de- 
pends on  the  criminality,  and  that  if  such  conduct  as  is  complained  of  has 
ceased  to  be  criminal  it  has  therefore  ceased  to  be  actionable ...  It  does 
not  follow,  and  it  is  not  true,  that  annoyances  which  are  not  indictable 
are  not  actionable.  The  law  relating  to  nuisances,  to  say  nothing  of  the 
law  relating  to  combinations,  shews  that  many  annoyances  are  actionable 
which  are  not  indictable,  and  the  principles  of  justice  on  which  this  is 
held  to  be  so  appear  to  me  to  apply  to  such  cases  as  these. 
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Appeal  dismissed. 

[The  concurring  opinion  of  Lord  Robertson  is  omitted.  Cf . Report 
of  Royal  Commission  on  Trade  Disputes  and  Trade  Combinations  (1906),  Cd. 

2825,  at  p. 13 ; "The  civil  action  of  conspiracy  differs  in  this  respect 
from  the  criminal,  that  the  conspiracy  is  not  complete  by  mere  agreement, 
but  must  result  in  something  being  done  from  which  damage  results  in  order 
that  the  action  may  lie";  and  see  the  Report  further,  at  pp.  Ill- -15: 

"The  danger  to  Trade  Unions  consists  not  so  much  in  the  judgment  of 
Quinn  v.  Leathern  as  in  the  possible  expansion  of  the  judgment  by  the  appli- 
cation of  the  dicta  of  certain  of  the  Law-lords  who  took  part  in  it.  In 
Quinn  v.  Leathern  there  was  the  element  of  procuring  to  break  contract.  But 
to  break  a contract  is  to  involve  liability  for  damages,  and  the  procuring 
to  break  a contract  is  itself  a tortious  act.  Lumley  v.  Gye,  2 E.  & B.  216. 

We  are  aware  that  Lumley  v.  Gye  has  been  much  discussed,  but  we  consider 
it  has  been  authoritatively  affirmed  as  good  law  by  the  recent  judgment 
of  the  House  of  Lords  in  The  Glamorgan  Coal  Co. (Ltd.)  and  others  v.  The 
South  Wales  Miners’  Federation  and  others,  1905,  A.C.  239*  But  the  dicta 
of  Quinn  v.  Leathern  show  clearly  that  there  might  be  an  action  of  damages 
based  on  any  conspiracy  to  injure  or  to  do  harm,  and  it  is  obvious  the  very 
essence  of  a strike  is  in  one  sense  injury  to  those  against  whom  it  is 
directed.  Thus,  procuring  to  strike  might  by  the  law  of  Quinn  v.  Leathern, 
coupled  with  that  of  Taff  Vale,  [Taff  Vale  Railway  Co.  v.  Amalgamated  Society 
of  Railway  Servants,  [1901]  A.C.  1*26  J involve  Trade  Union  funds  in  liability, 
even  where  there  had  been  no  procuring  to  break  existing  contracts. 

There  is  no  doubt  that  though  the  law  of  conspiracy  is  intricate  in 
discussion,  the  existence  of  a criminal  sanction  for  conspiracy  is  a valu- 
able preservative  of  order,  and  modern  times  have  shown  that  there  are 
certain  forms  of  oppression  generally  known  as  boycotting  which  can 
scarcely  be  met  except  by  its  aid.  Whether  there  can  truly  be  a civil 
action  for  conspiracy,  on  facts  which  fall  short  of  criminal  conspiracy, 
is  a question  which  cannot  be  said  to  be  settled.  We  have  carefully  con- 
sidered the  matter,  and  our  view  is  in  the  ne^tive.  We  have  annexed  to 
the  Report  (p.20)  a separate  memorandum  on  the  subject". 

In  a "Memorandum  on  the  Civil  Action  of  Conspiracy"  annexed  to  the 
Report  at  pp.  20-23  (prepared  by  Arthur  Cohen,  a member  of  the  Commission, 
and  concurred  in  by  three  of  the  other  four  commissioners)  it  is  stated; 

I "In  th9  case  of  a civil  action  the  position  is  entirely  different, 

jfor  such  an  action  cannot  be  maintained  merely  because  the  combination  or 
/conspiracy  has  been  formed;  it  is  necessarily  a condition  precedent  to  the 
' right  of  action  that  the  tortious  act  itself  should  have  been  committed  and 
that  the  actual  damage  or  injury  should  have  accrued. 
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There  may  be,  however,  cases  where  the  combination  or  conspiracy 
to  Injure  is  itself  a misdemeanour,  although  the  acts  agreed  to  be  done 
are  neither  actionable  torts  nor  criminal  offences;  for  instance  those  in 
which  there  is  a conspiracy  to  injure  such  as  is  not  protected  by  the 
provisions  of  the  Conspiracy  and  Protection  of  Property  Act  1875- 

In  those  cases  a civil  action  can  be  maintained  by  the  injured 
person.  Thus  Coleridge,  L.C.J, , says  in  the  Mogul  case  at  page  5^9  of  21 
Q.B.D. 

10  ‘’If  the  combination  is  unlawful,  then  the  parties  to  it  commit  a 

misdemeanour,  and  are  offenders  against  the  State;  and  if,  as  the  result 
of  such  unlawful  combination  and  misdemeanour,  a private  person  receives 
a private  injury,  that  gives  such  person  a right  of  private  action. * 

Again  in  the  same  case  in  the  Court  of  Appeal,  Fry,  L.J.,  says  at 
page  62k  of  23  Q.B.D. ; 

’I  cannot  doubt  that  whenever  persons  enter  into  an  agreement  which 
constitutes  at  law  an  indictable  conspiracy,  and  that  agreement  is  carried 
into  execution  by  the  conspirators  by  means  of  an  unlawful  act  or  acts 
which  produce  private  injury  to  some  person,  that  person  has  a cause  of 
2 f action  against  the  conspirators.' 

In  such  cases  it  may  be  said  that  the  conspiracy,  which  is  the 
misdemeanour,  is  the  ground  of  the  civil  action.  These,  however,  are  the 
only  cases  in  which  it  can,  in  propriety,  be  said  that  a civil  action  can 
be  maintained  for  conspiracy." 

[After  considering  various  authorities,  the  memorandum  continues;] 
"For  all  these  reasons  I submit  that  at  common  law  a combination 
to  do  any  acts  cannot  be  made  the  subject  of  a civil  action,  unless  such 
acts  would,  apart  from  the  conspiracy,  give  a right  of  action,  or  unless 
the  combination  be  a criminal  conspiracy.  In  short,  conspiracy  cannot 
30  be  the  foundation  of  a civil  action  unless  it  be  a criminal  conspiracy. 

If  this  view  be  correct,  then  the  decision  in  Quinn  v.  Leathern  that 
the  Act  of  1875  did  not  affect  any  civil  liability  which  existed  previously, 
although  it  may  be  the  result  of  a proper  construction  of  the  statute, 
would  manifestly  introduce  an  ancmaly  into  our  law.  It  has  been  seen  that 
the  question  whether  a civil  action  of  conspiracy  is  maintainable  is 
material  only  in  those  cases  where  the  act  in  itself  is  not  a tort  and 
would  not  give  a right  of  action.  New  it  is  exactly  in  those  cases  that 
the  action  of  the  common  law  relating  to  criminal  conspiracy  is,  to  use 
the  language  of  Earl  Cairns,  'indirect  and  deluding',  and  it  is  for  this 
ij-0  reason  that  the  legislature  passed  the  Act  of  1875  with  a view  to  prevent 
its  application  to  disputes  between  wortamen  and  their  employees.  It  is  for 
the  very  same  reason  equally  important  that  it  should  be  excluded  from 
civil  liability  in  disputes  between  employers  and  workmen". 

j, See,  Kennedy  and  Finkelman,  The  Bight  tm  Trade,  chapter-  6;  Charles- 

worth,  Conspiracy  as  a Ground  of  Liability  in  Tort,  [1920 ) 36  Lav/  Q, Rev." 38; 
Chalmers -Hunt , labour  Competition  and  the  law,  [1903)  19  Law  Q.Rev.  37,  182. 

Cf . Romer  L.J.  in  Gib  Ian  v.  National  Amalgamated  labourers'  Union 
of  Great  Britain  and  Ireland,  [1903  ] 2 K.B.  600  (action  against  trade  union 
officers  for  preventing  plaintiff  from  obtaining  or  retaining  employment), 

• A*  ?•  6l9: 

>1  /Pan  < ^ ‘ "But  I should  be  sorry  to  leave  this  case  without  observing  that, 

in  my  opinion,  it  was  not  essential,  in  order  for  the  plaintiff  to  succeed, 
that  he  should  establish  a combination  of  two  or  more  persons  to  do  the 
acts  complained  of.  In  my  judgment,  if  a person  who,  by  virtue  of  his 
position  or  influence,  has  power  to  carry  out  his  design,  sets  himself  to 
the  task  of  preventing,  and  succeeds  in  preventing,  a man  from  obtaining 
or  holding  employment  in  his  calling,  to  his  injury,  by  reason  of  threats 
to  or  special  influence  upon  the  man's  employers,  or  would-be  employers,  and 
the  design  was  to  carry  out  some  spite  against  the  man,  or  bad  for  its 
object  the  compelling  him  to  pay  a debt,  or  any  similar  object  not  justify- 
ing the  acts  against  the  man,  then  that  person  is  liable  to  the  man  for  the 
damage  consequently  suffered.  The  conduct  of  that  person  would  be,  in  my 
opinion,  such  an  unjustifiable  molestation  of  the  man,  such  an  improper  and 
inexcusable  interference  with  the  man's  ordinary  rights  of  citizenship,  as 
to  make  that  person  liable  in  an  action.  And  I think  this  view  is  borne 
out  by  the  views  expressed  by  the  members  of  the  House  of  Lords  who  decided 
the  case  of  Quinn  v.  Leathern."] 
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[The  tort  of  conspiracy  to  injure  in  relation  to  business  combines 
vhich  take  action  resulting  in  injury  to  competitors  or  other  persons  in 
the  trade  vas  considered  by  the  House  of  Lords  in  Mogul  Steamship  Co.  v. 
McGregor,  Gov  & Co.,  [18921  A.C.  25  and  Sorrell  v.  Smith,  “[1925  f A . C . TOO. 

In  both  of  them  the  defendants  vere  exonerated  whether  the  result  be 
phrased  in  terms  of  no  actionable  injury  shovn  or  in  terns  of  just  cause 
or  excuse  for  a prima  facie  tort.  Cf.  Evatt  J.  in  McKernan  v.  Fraser  (1931), 
b6  C.L.R.  3U3,  at  p.  38T*  "It  is  an  undoubted  fact  that  the  application  of 
10  this  part  of  the  lav  of  civil  vrongs  to  combinations  of  workmen  inflicting 
injury  or  damage  without  the  use  of  unlawful  means,  has  frequently  resulted 
in  liability,  whereas  in  analogous  cases  of  trade  combinations,  liability 
has  seldom,  if  ever,  resulted, " In  view  of  the  Crofter  case,  infra,  do 
trade  combinations  and  labour  combinations  now  enjoy" equal  immunity  from 
civil  liability  for  conspiracy  to  injure?  Note  Lord  Wright's  rationalization 
of  Quinn  v.  Leathern  in  the  Crofter  case;  "It  seems  to  me  that  much  of  the 
discusiTon  which  has  centred  round  Quinn ' s case  merely  deals  with  the  issue 
of  fact,  and  either  approves  or  disapproves  of  the  justness  of  the  jury's 
finding".  ([1942]  A, C.  435,  at  P*  1+74)  Consider  the  question  of  "remote- 
20  ness"  or  "immediacy"  of  the  economic  relationship  between  the  combining 
defendants  and  the  injured  plaintiff  in  the  above  cases.  ] 

“ McKERNAN  v.  FRASER.  In  the  High  Court  of  Australia. jl933  ^ C-L‘R-  343. 

DIXON,  J.  * * * It  appears  now  to  bo  settled  that,  for  a combination 
or  a c ts_JLone  in  furtherance  of  the  combination  to  be  actionable  in  such 
circumstances , the  parties  to  the  alleged  conspiracy  must  have  been  impelled 
to  combine.,  and  to  act  in  -pursuance  of  the,  combine, ti on,  by  a desire  ..to 
30  harm  the  plaintiff,  and  that  this  must  have  been  the  sole,  the  true,  or  the 
dominating,  or  main  purpose  of  their  conspiracy.  At  any  rate  so  I under- 
stand the  doctrine  which  has  slowly  won  its  way  to  final  acceptance  by  the 
House  of  Lords  (Sorrell  v.  Smith) . To  adopt  a course  which  necessarily 
interferes  with  the  plaintiff  in  the  exercise  of  his  calling,  and  thus  in- 
jures him,  is  not  enough.  Nor  is  it  enough  that  this  result  should  be 

intended  if  the  motive  which  actuates  the  defendants  is  not  the  desire  to 
inflict  injury  but  that  of  compelling  the  plaintiff  to  act  in  a way  re- 
quired for  the  advancement  or  for  the  defence  of  the  defendants'  trade  or 

vocational  interests.  There  is  some  evidence  in  the  present  case  that  the 

40  appellant  was  embittered  towards  one  at  least  of  the  respondents:  but  a 
consideration  of  the  whole  evidence  establishes,  in  my  opinion,  that  what 
actuated  the  meetings  of  the  Branch  and  the  appellant  in  pursuing  the  policy 
which  the  Branch  adopted  and  he  probably  advocated,  was  the  desire  and  the 
purpose  of  compelling  the  promoters  of  the  rival  Union  to  desist  from  the 
project  by  depriving  them  of  employment  and  making  manifest  to  their 
followers  the  unwisdom  of  adhering  to  them.  Because  in  the  struggle  the 
opponents  of  those  in  charge  of  the  old  Union  refused  to  contribute  to  its 
funds,  their  "unf inane ial"  statue  became  at  once  the  means  of  identifying 
and  describing  them,  and  the  pretext  for  disciplining  them.  When  the  Local 
50  Court  finds  "that  the  defendant's  real,  as  distinguished  from  his  ostensible, 
objection  to  the  plaintiffs  was  not  that  they  were  unfinancial  but  that  they 
had  been  active  in  supporting  a rival  union",  I do  not  think  it  states  the 
facts  with  precision,  but  the  finding  does  not,  in  my  view,  advance  the 
plaintiffs'  case.  I think  the  cause  of  action  in  conspiracy  was  not 
established. 

EVATT,  J.  * * * In  the  Australian  States,  this  subject  of  "conspiracy 
to  injure"  has  seldom  arisen.  This  has  been  for  a very  different  reason. 

Here  (unlike  England),  there  has  been  no  general  attempt  to  cover  with  the 
law's  special  protection,  actions  performed  by  members  or  officials  of  trade 
unions  during  strikes  or  industrial  disputes.  On  the  contrary,  as  has  been 
shown,  the  system  of  compulsory  industrial  arbitration  has  usually  been 
accompanied  by  the  imposition  of  severe  penalties  for  the  act  of  striking. 

But  this,  in  its  turn,  has  tended  to  prevent  the  m»re  important  questions 
cf  common  law  principle  from  being  investigated.  Where  strikes  have 
occurred,  liability  to  penalties  has  resulted.  Therefore  the  element  of 
unlawfulness  in  combined  union  action  resulting  in  damage  to  a plaintiff 
has  seldom  been  found  wanting.  As  a consequence,  there  have  been  very  few 
pronouncements  upon  the  general  principles  of  liability  for  combined  action 
taken  to  the  hurt  of  a plaintiff  , without  the  use  of  unlawful  means,. 
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[In  this  case  the  plaintiffs  alleged  an  actionable  conspiracy  to 
injure  against  a union  officer  because  a shipping  company  which  had  "picked" 
them  for  employment  on  a ship,  refused  to  sign  them  on  after  other  "picked" 
men  indicated  that  they  would  refuse  to  sail  with  the  plaintiffs  who  had 
not  paid  the  required  contributions  to  a union  of  which  all  the  "picked" 
men  were  members  and  who  were  promoting  a rival  union.  Evatt  J.,  after 
putting  the  question  "what  is  the  test  for  ascertaining  the  'motive'  of  a 
combination  which  inflicts  injury  upon  a plaintiff?",  proceeds  to  refer 
10  to  twenty-four  methods  of  approach  adopted  or  suggested  in  various  cases.  ] 


VEGELAHN  v.  GUNTNER.  In  the  Supreme  Judicial  Court  of  Massachusetts.  1896. 
“ 167  Mass.  92. 

HOLMES,  J.  (dissenting)  * * * One  of  the  eternal  conflicts  out  of 
which  life  is  made  up  is  that  between  the  effort  of  every  man  to  get  the 
most  he  can  for  his  services,  and  that  of  society,  disguised  under  the 
name  of  capital,  to  get  his  services  for  the  least  possible  return.  Combi- 
20  nation  on  the  one  side  is  patent  and  powerful.  Combination  on  the  other 

is  the  necessary  and  desirable  counterpart,  if  the  battle  is  to  be  carried 
on  in  a fair  and  equal  way.  I am  unable  to  reconcile  Temperton  v.  Russell, 
[1893]  1 Q.B,  715,  and  the  cases  which  follow  it,  with  the  Mogul  Steamship 
Company  case.  But  Temperton  v.  Russell  is  not  a binding  authority  here, 
and  therefore  I do  not  think  it  necessary  to  discuss  it. 

If  it  be  true  that  workingmen  may  combine  with  a view,  among  other 
things,  to  getting  as  much  as  they  can  for  their  labor,  just  as  capital 
may  combine  with  a view  to  getting  the  greatest  possible  return,  it  must 
be  true  that  when  combined  they  have  the  same  liberty  that  combined  capital 
has  to  support  their  interests  by  argument,  persuasion,  and  the  bestowal 
or  refusal  of  those  advantages  which  they  otherwise  lawfully  control.  I 
can  remember  when  many  people  thought  that,  apart  from  violence  or  breach 
of  contract,  strikes  were  wicked,  as  organized  refusals  to  work.  I suppose 
that  intelligent  economists  and  legislators  have  given  up  that  notion  today. 
I feel  pretty  confident  that  they  equally  will  abandon  the  idea  tint  an 
organized  refusal  by  workmen  of  social  intercourse  with  a man  who  shall 
enter  their  antagonist's  employ  is  wrong,  if  it  is  dissociated  from  any 
threat  of  violence,  and  is  made  f^r  the  solo  object  of  prevailing  if  pos- 
sible in  a contest  with  their  employer  about  the  rate  of  wages.  The  fact, 
that  the  immediate  object  of  the  act  by  which  the  benefit  to  themselves 
is  to  be  gained  is  to  injure  their  antagonist,  does  not  necessarily  make 
it  unlawful,  any  more  than  when  a great  house  lowers  the  price  of  certain 
‘goods  for  the  purpose,  and  with  the  effect,  of  driving  a smaller  antagonist 
from  the  business. 


CROFTER  HAND  WOVEN  HARRIS  TWEED  CO.  v.  VEITCH.  In  the  House  of  Lords. 

[1942]  A.C.  439. 

Appeal  from  the  Second  Division  of  the  Court  of  Session,  [1940 J 3.C. 
l4l,  affirming  a judgment  of  the  Lord  Ordinary,  Lord  Jamieson,  for  the 
respondents  who  were  trade  union  officials. 


The  facts  as  stated  by  Viscount  Simon  L.C.  were  as  follows:  The 
appellants  were  seven  producers  of  tweed  cloth  in  the  island  of  Lewis  in 
the  Outer  Hebrides.  Their  business  was  carried  on  by  purchasing  yarn,  which 
they  gave  out  to  crofters  for  weaving  in  their  own  hemes,  so  that  the 
appellants  might  sell  the  tweed  so  woven.  The  respondent,  Mr.  Veitch,  was 
60  the  Scottish  area  secretary  of  the  Transport  and  General  Workers'  Union, 

which  was  a trade  union,  and  the  respondent,  Mr.  Mackenzie,  was  the  Stornoway 
branch  secretary  of  the  union.  The  appellants  sought  interdict  against  the 
two  respondents  in  order  to  stop  what  was  called  an  "embargo"  imposed  by 
their  order  or  inducement  upon  all  yarn  arriving  for  the  appellants  at  the 
port  of  Stornoway,  which  was  the  main  port  on  the  island  and  was  connected 
by  a service  of  steamers  with  the  mainland,  and  upon  certain  tweeds  dis- 
patched by  the  appellants  from  that  port. 


The  dockers  at  Stornoway  were  all  members  of  the  trade  union,  and 
70  as  from  January  24,  1938,  they  refused  to  handle  yarn  imported  from  the 
mainland  and  consigned  to  the  appellants,  and  also  cloth  made  by  the 
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appellants  which  the  appellants  wished  to  export.  This  refusal  was  in 
accordance  with  the  instructions  of  the  respondent,  Veitch,  which  were 
communicated  by  him  to  the  respondent,  Mackenzie,  and  were  passed  on  by 
the  latter  to  the  dockers,  who  at  once  complied.  The  embargo  against  the 
exportation  of  finished  tweeds  was  raised  four  days  later,  but  in  other 
respects  the  embargo  continued,  as  regarded  both  the  importation  of  yarn 
for  the  appellants,  and  the  exportation  of  their  unfinished  tweed,  dis- 
patched for  "finishing"  on  the  mainland. 

10 

The  description  "Harris  Tweed"  was  originally  applied  to  woollen 
cloth,  which  was  not  only  woven  by  hand-looms  in  the  cottages  of  the  Outer 
Hebrides,  but  was  so  woven  out  of  yarn  spun  by  hand  in  the  islands.  More- 
over, "Harris  Tweed"  was  hand-finished  in  the  islands.  It  was  thus  a 
hand-produced  and  island-produced  product  throughout,  and  in  1911  a company 
limited  by  guarantee  was  registered  under  the  name  of  the  Harris  Tweed 
Association,  Ld.,  which  obtained  a Trade  Mark  (referred  to  as  the  "stamp") 
under  s.62  of  the  Trade  Marks  Act,  1905,  to  apply  to  Harris  Tweed  which 
satisfied  those  conditions.  After  a time,  the  hand-spinning  of  wool  into 
20  yarn  ceased  to  be  commercially  practicable  and  in  193^  the  conditions  of 
the  trade  mark  were  varied,  with  the  result  that  it  could  apply  to  tweed 
hand-woven  by  the  islanders  in  their  own  homes  out  of  yarn  spun  in  island 
spinning-mills,  and  finished  in  the  island  mills  instead  of  by  hand.  Five 
such  spinning -mi 11s  were  established  in  Lewis.  They  did  not  use  weaving 
machinery,  but  by  placing  their  yarn  in  the  hands  of  the  hand-weaving 
crofters,  cloth  was  produced  which  the  mill* owners,  after  "finishing"  it 
could  sell  under  the  "stamp".  Ninety  per  cent,  of  the  spinners  in  the 
mills  were  members  of  the  Transport  and  General  Workers'  Union---the  same 
trade  union  as  that  to  which  all  the  Stornoway  dockers  belonged.  The  per- 
30  centage  of  trade-unionists  among  the  weavers  in  the  cottages  was  much 

smaller.  The  officials  of  the  union  desired  that  none  but  members  of  their 
union  should  be  employed,  but  when  this  was  asked  of  the  mill-owners  in 
1935,  together  with  a rise  in  spinners'  wage’/.,  the  answer  of  the  mills  was 
that  this  was  in  existing  circumstances  impossible,  and  that  a reduction 
in  wages  was  more  likely,  owing  (as  was  alleged)  to  the  cut-throat  com- 
petition of  independent  producers  of  cloth  such  as  the  appellants,  who 
obtained  their  supplies  of  yarn  from  the  mainland  at  a cheaper  price  than 
that  charged  by  the  mills.  Cloth  made  out  of  mainland  yarn  could  not  carry 
the  "stamp",  though  it  could  be  sold  as  "Harris  Tweed"  as  having  been 
40  woven  in  the  island. 

How  far  there  really  was  injurious  competition  was  doubtful,  but 
there  was  no  evidence  that  the  union  officials  did  not  believe  it  and  the 
union  official  then  mainly  concerned,  a Mr.  Euchan,  set  himself  to  assist 
in  establishing  a minimum  selling  price  for  island  cloth,  and  he,  and  after 
him  Yeitch,  conceived  that  it  would  benefit  their  union  members  if  con- 
ditions of  collective  bargaining  could  be  established  in  the  island  between 
employers  and  employed.  To  this  end,  Mr.  Buchan  in  1935  proposed  to  Mr. 
Skinner,  the  secretary  of  the  Mill-Owners'  Association,  a scheme  whereby 
50  the  trade  union  could  "provide  definite  safeguards  to  the  successful 

operation  of  a minimum  selling  price",  and  added  that  "the  only  argument 
that  price-cutters  will  ever  understand  and  appreciate  will  be  the  joint 
power  of  the  employers  and  this  Union  to  put  them  out  of  business  if  they 
refuse  loyally  to  abide  by  minimum  selling  prices  as  fixed  from  time  to 
time  by  the  Harris  Tweed  Producers  Association".  Mr.  Skinner  and  the  Mill- 
Owners'  Association  did  not  wish  to  avail  themselves  of  Mr.  Buchan's  pro- 
posals at  that  time,  and  indeed  throughout  would  seem  to  have  preferred, 
if  it  had  been  possible,  to  get  a settlement  as  to  prices  without  trade 
union  pressure.  There  remained  on  the  side  of  the  trade  union  a constant 
60  desire  to  secure  one  hundred  per  cent,  trade  union  membership.  After  a 
long  and  complicated  series  of  discussions  and  interviews,  at  the  end  of 
which  the  effort  to  secure  by  negotiation  minimum  prices  and  the  use  of 
none  but  island- spun  yarn  failed,  Mr.  Skinner  informed  Mr.  Veitch  that  a 
settlement  had  not  been  reached,  and  an  interview  between  them  in  Edinburgh 
took  place  five  days  before  Mr.  Veitch  gave  orders  for  the  embargo. 

VISCCUNT  SIMON  L.C.  In  argument  before  this  House  it  was  conceded 
that  no  issue  is  involved  which  might  bring  into  the  case  any  provision  of 
the  Trades  Disputes  Act,  1906.  The  respondents  are  sued  as  individuals 
70  and  not  in  any  representative  capacity.  The  question  is  whether  the 

appellants  have  established  that  the  respondents  have  committed  a delict 
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or  tort  at  common  law  against  them  by  thus  interfering  with  their  trade. 

It  was  not  suggested  that,  as  regards  the  law  applicable  to  the  present 
action,  there  was  any  material  difference  between  the  Scottish  law  of  de- 
lict and  the  English  law  of  tort.  We  have  been  much  assisted  in  examining 
what  is  undoubtedly  a difficult  case  by  the  arguments  of  counsel  on  both 
sides.  The  evidence  is  voluminous  and  gave  rise  to  a large  number  of 
questions  as  to  the  effect  of  it  and  as  to  the  inferences  to  be  drawn  from 
it.  For  much  of  this  detail  I would  refer  to  the  full  and  careful  judg- 
10  ments  that  have  been  delivered  in  Scotland.  I accept,  broadly  speaking, 
the  account  given  by  Lord  JamieBon,  and  the  majority  in  the  Court  of 
Session,  of  the  facts  derived  or  deduced  from  that  evidence.  On  one  con- 
clusion, however,  which  is  apparently  reached  by  the  majority  of  the  Inner 
House,  I must  express  my  hesitation.  The  appellants  have  strenuously 
argued  that  there  was  a combination  between  Mr.  Veitch  and  Mr.  Skinner  to 
impose  the  embargo,  and  in  particular  rely  on  Mr.  Veitch' s letter  to  Mr. 
Mackenzie  of  January  19,  1938,  requesting  the  latter  to  give  instructions 
to  the  dockers,  which  contains  the  significant  sentence  "This  action  will 
complete  our  deal  with  the  employers  and  we  will  have  100  per  cent,  member- 
20  ship,  not  only  in  the  mills  but  also  in  the  weaving  section".  My  own  view 
is  in  accord  with  that  of  the  Lord  Ordinary  (with  which  at  least  one 
member  of  the  Inner  House,  Lord  Wark,  was  disposed  to  agree)  that,  sus- 
picious as  the  circumstances  are,  there  is  not  sufficient  evidence  to 
establish  that  Mr.  Skinner  was  combining  with  the  respondents  to  impose  the 
embargo:  he  was  aware  of  the  intention  to  impose  it  and  he  approved  of  it 
and  was  apparently  willing  to  concede  100  per  cent,  membership  to  the 
union  if  his  trade  rivals  were  put  out  of  business  or  compelled  to  buy 
yarn  from  the  mills;  but  I am  not  prepared  to  hold  that  the  respondents 
struck  at  the  appellants  beoause  of  a bargain  so  to  do  between  Mr.  Skinner 
30  and  themselves . 

The  question  to  be  decided  is  whether  the  appellants  have  proved 
that  the  respondents  are  liable  to  them  for  illegal  conspiracy.  In  other 
words,  is  it  proved  that  the  two  respondents  combined  together  "to  injure" 
the  appellants  in  the  way  of  their  trade,  and  that  the  appellants  have 
suffered  damage  from  the  respondents'  illegal  action?  Conspiracy,  when 
regarded  as  a crime,  is  the  agreement  of  two  or  more  persons  to  effect  any 
unlawful  purpose,  whether  as  their  ultimate  aim,  or  only  as  a means  to  it, 
and  the  crime  is  complete  if  there  is  such  agreement,  even  though  nothing 
40  is  done  in  pursuance  of  it.  (I  am  emitting  consideration  of  those  cases 
on  the  borderland  of  illegality,  where  the  combination  was  held  to  amount 
to  a criminal  conspiracy  because  the  purpose  aimed  at,  though  not  perhaps 
specifically  illegal,  was  one  which  would  undermine  principles  of  commercial 
or  moral  conduct. ) The  crime  consists  in  the  agreement,  though  in  most 
cases  overt  acts  done  in  pursuance  of  the  combination  are  available  to 
prove  the  fact  of  agreement.  But  the  tort  of  conspiracy  is  constituted 
only _ if  the  agreed  combination  is  carried  into  effect  in  a greater  or  leas 

degree  and  damage  to  the  plaintiff  is  thereby  produced.  It  must  be  so,  for, 
regarded  as  a civil  wrong,  conspiracy  is  one  of  those  wrongs  (like  fraud  or 
50  negligence)  which  sound,  in  damage,  and  a mere  agreement  to  injure,  if  it 

was  never  acted  upon  at  all  and  never  led  to  any  result  affecting  the  party 
complaining,  could  not  produce  dama^ to  him.  * * * 

The  appellants,  therefore,  in  order  to  make  out  their  case  have  to 
establish  (a )_  agreement  between  the  two  respondents  (b ) to  effect  an  unlaw- 
ful purpose  (c~)  resulting  in  damage  to  the  appellants.  As  regards  (c), 
tEere  can  here  be  no  doubt.  Instructing  or  persuading  the  dockers  at 
Stornoway  to  refuse  to  handle  imports  of  mainland-spun  yarn  arriving  for 
delivery  to  the  appellants  was  an  interference  with  the  appellants'  normal 
60  source  of  supply,  which  was  bound  to  damage  their  business.  Still  more, 
perhaps,  was  it  an  injury  to  the  appellants  to  prevent  by  these  means  the 
sending  of  their  unfinished  cloth  to  the  mainland.  Indeed,  it  is  one  of 
the  most  serious  aspects  of  this  case,  and  an  aspect  that  I deplore,  that 
the  action  taken  against  the  appellants  not  merely  put  pressure  on  them  to 
adopt  new  arrangements,  but  might  well  destroy  their  business  altogether 
without  offering  any  locus  poenitentiae . Whether  this  consideration  affects 
the  ultimate  conclusion  must  be  considered  hereafter.  I am  equally  satis- 
fied about  (a).  It  was  argued  that  the  respondent  Mackenzie  should  not  be 
regarded  as  acting  in  combination  with  the  respondent  Veitch,  so  as  to 
70  establish  the  element  of  agreement  between  them  in  the  tort  of  conspiracy, 
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because  Veitch  held  the  responsible  position  of  Scottish  area  secretary  to 
the  union,  whereas  Mackenzie  was  only  branch  secretary  for  Stornoway.  This, 
I think,  is  an  unsound  contention.  The  respective  position  of  the  two  men 
in  the  hierarchy  of  trade  union  officials  has  nothing  to  do  with  it.  Even 
if  Mackenzie  could  be  regarded  as  only  obeying  orders  received  from  his 
superior,  the  combination  would  still  exist  if  he  appreciated  what  ho  was 
about.  But  his  share  in  the  matter  was  more  than  this.  Mackenzie  is  the 
representative  of  the  union  in  the  island  of  Lewis;  he  took  the  principal 
10  part  in  securing  that  the  dockers  at  Stornoway  should  not  handle  the 

appellants'  goods;  there  is  no  ground  for  supposing  that  he  did  not  approve 
of  the  course  taken,  and  he  appears  to  have  co-operated  willingly.  The 
Lord  Ordinary,  after  a full  and  careful  hearing,  came  to  the  conclusion 
of  fact  that  "the  immediate  purpose  of  Mr.  Veitch  and  Mr.  Mackenzie  was 
to  force  producers  to  come  to  an  agreement  regarding  the  selling  price  of 
tweed  and  the  exclusive  use  of  island- spun  yarn.  The  means  adopted  neces- 
sarily inflicted  injury  on  the  petitioners".  Lord  Jamieson  went  on  to  hold 
expressly  that  Mackenzie  was  a party  with  Voitch  to  the  combination,  on 
the  grounds  which  I have  indicated  above.  Questions  (a)  and  (c)  are,  there- 
20  fore,  conclusively  disposed  of.  The  only  difficulty  in  the  case  arises 

under  (b).  What  exactly  is  meant,  in  this  branch  of  the  law,  by  a combina- 
tion to  effect  an  unlawful  purpose?  Lord  Cave  L.C.,  in  Sorrell  v.  Smith 
when  what  he  called  "the  famous  trilogy  of  cases  in  your  Lordships'  House"; 
Mogul  Steamship  Co.  v.  McGregor , Gow  & Co . ; Allen  v.  Flood;  and  Quinn  v. 
!Leathem  were  submitted  to  a close  examination  in  order  to  extract  from  them 
the  principles  involved,  formulated  as  a result  two  propositions  of  law 
which  he  stated  as  follows;  "(1. )^A  combination  of  two  or  more  persons 
wilfully  to  injure  a man  in  his  trade  is  unlawful  and,  if  it  results  in 
damage  to  him,  is  actionable.  (2.)  If  the  real  purpose  of  the  combination 
30  is  not  to  injure  another,  but  to  forward  or  defend  the  trade  of  those  who 
enter  into  it,  then  no  wrong  is  committed  and  no  action  will  lie,  although 
damage  to  another  ensues".  It  should  be  observed  that  these  two  proposi- 
tions, as  the  then  Lord  Chancellor  said,  were  formulated  as  material  for 
the  decision  of  the  case  then  before  the  House,  and  they  may  not  turn  out 
to  be  either  as  complete  or  as  easy  to  apply  in  some  other  cases  involving 
widely  different  circumstances.  At  any  rate,  I find  it  necessary,  for  the 
purpose  of  deciding  the  present  appeal,  to  enter  upon  some  further  analysis. 

It  seems  to  me  that  the  subject  may  be  usefully  approached  by  be~ 
kO  ginning  with  some  preliminary  propositions,  not  in  themselves  I think  open 
to  challenge  at  this  time  of  day.  In  stating  these  propositions  I shall 
try  to  distinguish  between  "damage"  and  "injury",  following  the  stricter 
diction,  derived  from  the  civil  law,  which  more  especially  prevails  in 
Scottish  jurisprudence.  So  used,  "injury"  is  limited  to  actionable  wrong, 
while  "damage",  in  contrast  with  injury,  means  loss  or  harm  occurring  in 
fact,  whether  actionable  as  an  injury  or  not.  "An  intent  to  injure,  in 
strictness",  said  Bowen  L.J.  in  the  Mogul  case  (23  Q.B.D.  598,  612 ) "means 
more  than  intent  to  harm.  It  connotes  an  intent  to  do  wrongful  harm". 

First,  then,  apart  from  the  effects  of  combination,  it  is  clear  that  (1. ) 

50  if  A is  damaged  by  the  action  of  B,  A nevertheless  has  no  remedy  against  B, 
if  B's  act  is  lawful  in  itself  and  is  carried  out  without  employing  unlawful 
means.  In  such  a case  A has  to  endure  damnum  absque  injuria.  (2.)  It  makes 
no  difference  to  the  above  proposition  that  B in  so  acting  had  the  purpose 
of  damaging  A.  A bad  motive  does  not  per  se  turn  an  individual's  otherwise 
lawful  act  into  an  unlawful  one.  (3«)  If  C has  an  existing  contract  with 
A and  B is  aware  of  it,  and  if  B persuades  or  induces  C to  break  the  con- 
tract with  resulting  damage  to  A,  this  is,  generally  speaking,  a tortious 
act  for  which  B will  be  liable  to  A for  the  injury  he  has  done  him.  In 
some  cases,  however,  B may  be  able  to  justify  his  procuring  of  the  breach 
60  of  contract,  e.g.,  a father  may  persuade  his  daughter  to  break  her  engage- 
ment to  marry  a scoundrel.  (This  is  not,  of  course,  to  say  that  the 
scoundrel  would  not  have  an  action  against  the  daughter  for  breach. ) The 
father's  justification  arises  from  a moral  duty  to  urge  C that  the  contract 
should  be  repudiated. 

So  far  there  is,  I apprehend,  little  to  dispute  about.  But  if  the 
act  which  damages  A is  not  that  of  a single  individual,  but  is  due  to  a 
combination  of  two  or  more  persons,  then  it  is  no  longer  possible  to  say 
that  motive  or  purpose  is  immaterial.  If,  to  use  Lord  Cave's  language,  the 
70  real  purpose  of  the  combination  is  the  inflicting  of  damage  on  A as  dis- 
tinguished from  serving  the  bona  fide  and  legitimate  interests  of  those 
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who  so  combine,  then  if*  damage  results  to  A,  the  act  if  tortious.  Lord 
Halsbury  L.C.  observed  in  the  Mogul  case  ([1892]  A.C.  25,38):  "I  do  not 
deny  that  there  are  many  things  which  might  he  perfectly  lawfully  done  by 
an  individual,  which,  when  done  by  a number  of  persons,  become  unlawful", 
and  many  citations  to  the  same  effect  might  be  made  from  speeches  deliver- 
ing judgment  since  then  in  your  Lordships'  House.  The  proposition  itself 
as  to  a wider  range  of  liability  for  acts  done  in  combination  is  now  well 
established,  though  the  legal  reason  for  it  may  not  be  so  easy  to  state. 

10  Lord  Bramwell  in  the  Mogul  case  observed  that  it  had  been  objected  that  it 
was  strange  that  that" should  be  unlawful  if  done  by  several  which  is  not 
unlawful  if  done  by  one,  and  he  offered  some  suggestions  as  an  explanation. 
The  view  that  the  explanation  is  to  be  found  in  the  increasing  power  of 
numbers  to  do  damage  beyond  what  one  individual  can  do  is  open  to  the 
obvious  answer  that  this  depends  on  the  personality  and  influence  of  the 
individual.  In  the  play,  Cyrano  de  Bergerac's  single  voice  was  more 
effective  to  drive  the  bad  actor  Montfleury  off  the  stage  than  the  protests 
of  all  the  rest  of  the  audience  to  restrain  him.  The  action  of  a single 
tyrant  may  be  more  potent  to  inflict  suffering  on  the  continent  of  Europe 
20  than  a combination  of  less  powerful  persons.  Bowen  L.J.  when  the  Mogul  case 
was  before  the  Court  of  Appeal,  observed  (23  Q.B.D.  598,  6l6):  "The  distinc- 
tion is  based  on  sound  reason,  for  a combination  may  make  oppressive  or 
dangerous  that  which  if  it  proceeded  only  from  a single  person  would  be 
otherwise,  and  the  very  fact  of  the  combination  may  show  that  the  object 
is  simply  to  do  harm,  and  not  to  exercise  one's  own  just  rights'1.  There  is, 
however,  another  possible  line  of  explanation  which  legal  history  suggests. 
Conspiracy,  like  libel,  may  be  a crime.  As  a crime  it  was  developed  by  the 
Court  of  Star  Chamber,  and,  on  the  abolition  of  tint  court,  the  crime  as 
thus  developed  became  a common  law  misdemeanour.  Hence,  according  to 
30  Professor  Holdsworth  (History  of  English  Law,  vol.viii,  p.392),  just  as 
the  courts  came  to  the  conclusion  that  if  the  defamation  was  written,  so 
that  the  crime  of  libel  had  been  committed,  an  action  of  tort  lay  at  the 
suit  of  the  injured  party  (in  this  instance  without  the  need,  to  allege 
and  prove  special  damage),  so,  in  the  case  of  conspiracy  an  action  in  the 
nature  of  an  action  on  the  case  would  lie  for  damages  at  the  suit  of  the 
party  suffering,  though  here  the  gist  of  the  action  is  that  damage  was  in- 
flicted by  defendants  who  combined  together  for  the  purpose  of  inflicting 
it.  However  the  origin  of  the  rule  may  be  explained,  I take  it  to  be 
clear  that  there  are  cases  in  which  a combination  of  individuals  to  act  in 
h0  a certain  way,  resulting  in  deliberate  damage  to  others,  is  actionable,  even 
though  the  same  thing,  if  done  by  a single  individual  without  any  element 
of  combination,  would  not  expose  him  to  liability.  In  the  present  case,  the 
evidence  did  not  support  an  allegation  that  the  defendants,  or  either  of 
them,  had  procured  a breach  of  contract,  and  if  one  of  them,  acting  alone, 
had  without  employing  unlawful  means  induced  the  dockers  to  refuse  to 
handle  the  appellants'  goods,  I cannot  see  that  any  action  would  have  lain 
against  him.  Everything  turns,  therefore,  on  whether  the  two  respondents 
were  engaged  in  a combination  "to  injure",  in  the  sense  in  which  that 
phrase  is  employed  when  liability  results;  it  is  to  this  question  that  I 
50  now  address  myself. 

On  this  question  of  what  amounts  to  an  actionable  conspiracy  "to 
Injure"  (i  am  assuming  that  damage  results  from  it),  I would  first  observe 
that  some  confusion  may  arise  from  the  use  of  such  words  as  "motive"  and 
"intention".  Lord  Dunedin  in  Sorrell  v.  Smith  ([1925]  A.C.  700,- J2h)- 
appears  to  use  the  two  words  interchangeably.  There  is  the  further  diffi- 
culty that,  in  some  branches  of  the  law,  "intention"  may  be  understood  to 
cover  results  which  may  reasonably  flow  from  what  is  deliberately  done,  on 
the  principle  that  a man  is  to  be  treated  as  intending  the  reasonable  conse- 
60  quence  of  his  acts.  Nothing  of  the  sort  appears  to  be  involved  here.  It 
is  much  safer  to  use  a word  like  "purpose"  or  "object".  The  question  to  be 
answered,  in  determining  whether  a combination  to  do  an  act  which  damages 
others  is  actionable,  even  though  it  would  not  be  actionable  if  done  by  a 
single  person,  is  not  "did  the  combiners  appreciate,  or  should  they  be 
treated  as  appreciating,  that  others  would  suffer  from  their  action",  but 
"what  is  the  real  reason  why  the  combiners  did  it?"  Or,  as  Lord  Cave  puts 
it,  'VhaHt-le-l^mmr.eal  -purpose  of  the  combination?"  The  test  is  not  what 
is  the  natural  result  to  the  plaintiffs  of  such  combined  action,  or  what  is 
the  resulting  damage  which  the  defendants  realize  or  should  realize  will 
70  follow,  but  what  is  in  truth  the  object  in  the  minds  of  the  combiners  when 
they  acted  as  they  did.  It  is  not  consequence  that  matters,  but  -purpose.  . . 
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Next,  it  ie  to  be  borne  in  mind  that  there  may  be  cases  where  the 
combination  has  more  than  one  "object"  or  "purpose".  The  combiners  may 
feel  that  they  are  killing  two  birds  with  one  stone,  and,  even  though 
their  main  purpose  may  be  to  protect  their  own  legitimate  interests  not- 
withstanding that  this  involves  damage  to  the  plaintiffs,  they  may  also 
find  a further  inducement  to  do  what  they  are  doing  by  feeling  that  it 
serves  the  plaintiffs  right.  The  analysis  of  human  impulses  soon  leads 
us  into  the  quagmire  of  mixed  motives,  and  even  if  we  avoid  the  word 
10  "motive",  there  may  be  more  than  a single  "purpose"  or  "object".  It  is 
enough  to  say  that  if  there  is  more  than  one  purpose  actuating  a combina- 
tion, liability  must  depend  on  ascertaining  the  predominant  purpose.  If 
that  predominant  purpose  is  to  damage  another  person  and  damage  results, 
that  is  tortious  conspiracy.  If  the  predominant  purpose  is  the  lawful 
protection  or  promotion  of  any  lawful  interest  of  the  combiners  (no 
illegal  means  being  employed),  it  is  not  a tortious  conspiracy,  even  though 
it  causes  damage  to  another  person. 

It  will  be  observed  that  the  above  analysis  tends  to  show  that 
20  Lord  Cave's  two  propositions  in  Sorrell  v.  Smith  are  not  necessarily  ex- 
haustive. He  contrasts  a combination  wilfully  to  injure  a man  in  his 
trade  with  a combination  the  real  purpose  of  which  is  not  to  injure  another 
but  to  forward  or  defend  the  trade  of  those  who  enter  into  it.  It  is 
possible  to  imagine  a combination  the  purpose  of  which  does  not  fall  within 
either  of  these  two  classes — a combination,  for  example,  to  demonstrate 
the  power  of  those  combining  to  dictate  policy  or  to  prove  themselves 
masters  in  a given  situation.  In  such  a case  the  purpose  or  object  might 
well  be  neither  wilfully  to  damage  a man  in  his  trade,  on  the  one  hand,  nor 
to  forward  or  defend  trade  interests  in  a situation  whore  they  would 
30  otherwise  suffer  on  the  other.  If,  for  example,  the  mi 11- owners  in  the 
present  case  had  premised  a large  subscription  to  the  trade  union  funds 
as  an  inducement  to  bribe  the  respondents  to  take  action  to  smash  the 
appellants'  trade,  I cannot  think  that  the  respondents  could  excuse  them- 
selves for  combining  to  inflict  this  damage  merely  by  saying  that  their 
predominant  purpose  was  to  benefit  the  funds  of  the  union  thereby. 

It  may  well  be  that  in  this  corner  of  the  law  it  is  not  possible 
to  lay  down  with  precision  an  exact  and  exhaustive  proposition  like  an 
algebraical  formula  which  will  provide  an  automatic  answer  in  every  case 
40  that  may  arise  by  substituting  the  actual  instance  for  a generalization.*  * * 

I am  content  to  say  that,  unless  the  real  and  predominant  purpose 
is  to  advance  the  defendants'  lawful  interests  in  a matter  where  the  de- 
fendants honestly  believe  that  those  interests  would  directly  Buffer  if 
the  action  taken  against  the  plaintiffs  was  not  taken,  a combination  wil- 
fully to  damage  a man  in  his  trade  is  unlawful.  Although  most  of  the  cases 
have  dealt  with  trade  rivalry  in  some  form  or  other,  I do  not  see  why  the 
proposition  as  to  the  conditions  under  which  conspiracy  becomes  a tort 
should  be  limited  to  trade  competition.  Indeed,  in  its  original  sense, 

50  conspiracy  as  a tort  was  a combination  to  abuse  legal  procedure:  see 

Winfield's  History  of  Conspiracy,  c.ii.  I have  used  the  word  "directly" 
without  seeking  to  define  its  boundaries  as  an  indication  that  indirect 
g^-ins,  such  as  the  subscription  in  the  illustration  above,  would  not  provide 
a justification. 

In  the  present  case,  the  conclusion,  in  my  opinion,  is  that  the 
predominant  object  of  the  respondents  in  getting  the  embargo  imposed  was 
to  benefit  their  trade-union  members  by  preventing  under-cutting  and  un- 
regulated competition,  and  so  helping  to  secure  the  economic  stability  of 
60  the  island  industry.  The  result  they  aimed  at  achieving  was  to  create  a 
better  basis  for  collective  bargaining,  and  thus  directly  to  improve  wage 
prospects.  A combination  with  such  an  object  is  not  unlawful,  because  the 
object  is  the  legitimate  promotion  of  the  interests  of  the  combiners,  and 
because  the  damage  necessarily  inflicted  on  the  appellants  is  not  inflicted 
by  criminal  or  tortious  means  and  is  not  "the  real  purpose"  of  the  combina- 
tion. I agree  with  Lord  Fleming  when  he  says  in  his  judgnent  that  it  is 
not  for  a court  of  law  to  consider  in  this  connection  the  expediency  or 
otherwise  of  a policy  adopted  by  a trade  union.  Neither  can  liability  be 
determined  by  asking  whether  the  damage  inflicted  to  secure  the  purpose  is 
70  disproportionately  severe:  this  may  throw  doubts  on  the  bona  fides  of  the 
avowed  purpose,  but  once  the  legitimate  purpose  is  established,  and  no 
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unlawful  means  are  involved,  the  quantum  of  damage  is  irrelevant.  I move 
that  this  appeal  he  dismissed  with  costs. 

VISCOUNT  MAUGHAM . My  Lords,  I have  had  the  advantage  of  reading 
the  opinion  of  my  noble  friend  on  the  Woolsack  and,  except  in  one  matter 
which  I regard  as  of  importance,  I agree  with  his  summary  of  the  facts. 
With  the  greatest  respect  I am  of  opinion  tint  the  embargo  is  proved  to 
have  been  imposed  in  pursuance  of  a combination  botween~Mr.  TeTtcTh  and 
10  the  rnTTIrmnsrH.'"  my  grounds  forldiiB  view  are  precisely  those  set  out  in 
the  opinion  of  Lord  Fleming  in  the  Second  Division,  to  which  I find  I 
cannot  usefully  add  anything.  I also  find  myself  in  substantial  agreement 
with  what  my  noble  friend  has  said  as  to  the  law  in  so  far  as  it  relates 
to  combinations  resulting  in  ir Jury  to  others,  that  being  the  only  subject 
with  which  I for  my  part  think  it  necessary  to  deal  on  this  appeal.  If  I 
add  some  remarks  of  my  own,  it  is  partly  because  of  the  great  importance 
of  this  case  and  partly  as  a recognition  of  the  able  and  candid  arguments 
which  were  addressed  to  us,  I will  add  by  way  of  preface  that  it  seems 
to  me  beyond  dispute  that  Lord  Macnaghten's  statement  as  to  a conspiracy 
20  to  injure  giving  rise  to  civil  liability  in  Quinn  v.  Leathern  is  now  well- 
settled  law.  I have  never  myself  felt  any  difficulty  in  seeing  the  great 
difference  between  the  acts  of  one  person  and  the  acts  in  combination  of 
two  or  of  a multitude.  * * * 
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The  Lord  Ordinary  and  some  of  the  Lords  in  the  Inner  House  have 
used  phrases  which  seem  to  suggest  that  once  it  is  found  that  the  in- 
fliction of  injury  on  the  petitioners  was  not  the  real  purpose  or  object 
of  the  embargo  that  is  the  end  of  the  matter.  I must  say  plainly  that  I 
disagree  with  this  view  and  I do  not  think  the  decision  in  Sorrell  v.  Smith 
Justifies  it.  To  suppose  that  it  follows  from  an  absence  of  malice  or  ill 
will  that  the  true  motive  of  the  acts  done  in  combination  was  to  further 
the  legitimate  interests  of  the  parties  to  the  combination  seems  to  me  to 
be  a non  sequitur.  For  example,  there  was  a possibility  that  the  respon- 
dents were  taking  the  action  they  did  merely  to  demonstrate  the  power  of 
the  trade  union  to  control  the  trade  of  the  island  in  every  detail,  or 
again  because  they  had  been  induced  by  some  valuable  consideration  coming 
from  the  millowners  on  the  island  to  put  the  petitioners  out  of  business 
in  order  to  secure  for  the  millowners  a complete  monopoly  in  relation  to 
the  spinning  and  finishing  of  Harris  tweed.  * * * 

Inj  Sorrell  v.  Smith, ^ in  my  opinion  no  new  law  was  laid  down  by  this 
House.  It”was  merely" in  the  view  of  their  Lordships  an  unusual  illustra- 
tion of  the  proposition  decided  in  the  Mogul  case,  that  a combination  to 

do  acts  the  purpose  and  object  of  which  is 'to  forward  orde^n3T~^^7l^gmla 
or  business  interests  of ._t.he... defendants  is  not  actionable,  even  though  the 
necessary  effect  is  to  cause  damage  to  the  plaintiffs.  If  I correctly 
understand  Lord  Dunedin’s  opinion,  ho  took  a”’scmewhrT,‘ different  view  from 
that  of  the  majority,  and  disputed  the  accuracy  of  the  opinion  so  often 
expressed  and  still  more  often  assumed  by  various  Judges  that  a Just  cause 
or  excuse  must  be  shown  and  that  if  the  real  purpose  of  the  combination  is 
not  to  forward  or  defend  the  trade  or  the  interests  of  those  who  enter  into 
it,  the  defendants  generally  speaking  must  show  some  other  Just  cause  or 
excuse  for  the  action  taken  in  combination.  Lord  Cave  after  stating  the 
two  propositions  of  law  above  cited  proceeded  to  classify  the  more  important 
of  the  Judgments  on  which  he  relied  for  his  propositions,  in  several  of 
which  the  reference  to  "Just  cause  or  excuse"  will  be  found.  I need  not 
repeat  these  authorities;  but  I think  it  is  desirable  to  point  out  that  it 
is  implicit  in  the  Mogul  case,  both  in  the  Court  of  Appeal  and  in  this  House 
that  the  acts  done  in  combination  by  the  shipowners  who  were  defendants 
were  done  (to  use  the  language  of  Lord  Watson)  "with  a single  view  to  the 

extension  of  their  business  and  the  increase  of  its  profits" The 

speeches  of  the  seven  noble  lords  who  attended  are  directed  to  showing  that 
any  form  of  competition  in  trade  is  legitimate  and  lawful,  that  is,  formed 
a Just  excuse,  provided  that  illegal  means  are  not  used.  No  one  suggested 
that  if  malevolence  was  not  in  question,  the  action  must  necessarily  fail, 
and  I agree  with  my  noble  friend  Lord  Wright  in  thinking  that  malevolence 
as  a mental  state  is  not  the  test  of  liability.  It  was  implicit,  as  I 
think,  that  lawful  competition  was_the  true  and  necessary  answer-  tovthe 
action  in  Sorrell  v.  Smith,.  Moreover  general  approval  was  expressed  of 
the  opinions  of  Bowen  and  Fry  L.JJ.  in  the  Court  of  Appeal.  I can  see  no 
reason  for  doubting  the  correctness  of  the  well-known  statements  of  Bowen  L.J. 
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in  the  Court  of  Appeal.  His  judgment  is  essentially  devoted  to  the  inquiry 
whether  the  acts  of  the  defendants  were  done  "without  any  just  cause  or 
excuso".  If,  adopting  another  mode  of  approach,  it  is  said  that  the  acts 
in  combination  must  in  law  be  "malicious"  if,  being  acts  which  necessarily 
injure  the  plaintiff,  they  are  done  without  just  cause  or  excuse,  we  are 
reduced  to  a mere  question  of  words.  Quacunque  via  the  acts  in  combina- 
tion are  unlawful  unless  there  is  just  cause  or  excuse.  For  myself  on 
this  point,  which  Lord  Dunedin  describes  as  "hypercritical",  I must  say 
10  that  I prefer  Bowen  L.J. 's  method  of  dealing  with  the  matter,  approved,  as 
I think  it  is,  by  the  majority  of  the  noble  Lords  who  decided  Sorrell  v. 
Smith.  * * * 


It  seems  to  mo,  therefore,  and  with  the  greatest  deference  to  those 
who  perhaps  think  otherwise,  a mistake  to  hold  that  combinations  to  do 
acts  which  necessarily  result  in  injury  to  the  business  or  interference 
with  the  means  of  subsistence  of  a third  person  are  not  actionable  pro- 
vided only  that  the  true  or  predominant  motive  was  not  to  injure  the  plain- 
tiff and  that  no  unlawful  means  are  used.  For  instance,  the  object  of  the 
20  combination  may  be  a dislike  of  the  religious  views  or  the  politics  or  the 
race  or  the  colour  of  the  plaintiff,  or  a mere  demonstration  of  power  by 
busybodies.  Again  the  persons  joining  in  the  combination  may  have  been 
induced  so  to  act  by  payment  of  money  or  by  some  other  consideration.  There 
is,  T think,  no  antimrJ-lyl.o  bn  fonnri^wJiLch  justifies  the  view  that  a com- 
himt.lnn  nf  m ] <? h g e to  the  plalntifTT^oiS^Te^'^ 
lawful.  Since  there  are  many  cases  of  combinations  which  directiyresuTt 
~in  injury  to  others,  butT  do  not  raaj.  within  either  of  those  two  categories 
mentioned  by  Lord  Cave,  one  question  is  whether  in  the  present  case  we  are 
not  confronted  with  facts,.tt]aju^~admil&3aiyuio1^^  - 

30  tion,  are  or  are  not  within  the  second.  We  may  formulate  the  question 

thus : Was  the  real  or  -predominant  purpose  of  the  combination  _t.o^f orwa Kd. 
or  defend  the  trade  or  business  interests  of  the  trade  union  and  its 
members  and  of  the  millowners?  If  the  answer  is  in  the  negative  it  would 
be  necessary  very  carefully  to  examine  ,lthe  real  purpose"  or  "the  true 
motive"  (which  I think  is  the  same  thing)  of  the  combination  and  to  ccn- 
"~5Ther  whethdP  there  was  in  the  eyes  of  the  law  a just  cause  «r  excuse  for~ 
taking  or  directing  acts  in  combination  which  will  destroy  the  present 
means  of  subsistence  of  the  appellants.  ®n  this  point,  if  it  arises,  there 
is  little  authority  to  guide  us,  but  I will  add  that  when  the  question. .of— 

b0  the  realpurpose  is  being  enria.id.g.KfiA^it.is  impossible to  .leave..- out.  of,  aon- 

sideration  the  -principle  that  men  _are_in  general  to  be  taken  as  intending 
the  direct  consequences  of  their  acts:  see  the 


_ . - or  intzgiDDon  rnn 

In'~Quinn~  vT Leathern  ([l90l]A.C.  495,  499),  which  was  approved  in  this 
House.  It  may  be  worth  noting  that  in  the  days  of  Erie  J.  there  was  often 
no  other  way  of  ascertaining  the  purpose  of  a conspiracy.  I should  add 
that  "motive"  is  clearly  n*t  the  same  thing  as  "intention",  but  in  many 
cases  the  ane  is  the  parent  of  the  other,  and  they  are  so  closely  related 
that  they  cannot  be  separated.  (See  for  some  interesting  remarks  on  this 
subject  Wills  on  Circumstantial  Evidence,  7^  ed.,  pp.  62  to  64).  If 
50  there  are  mixed  purposes  or  motives  the  difficulties  that  arise  on  the 

question  of  fact  may  be  very  great  and  it  may  be  impossible  to  answer  the 
question  above  stated  in  the  affirmative.  It  is  worth  while  to  note  that 
Quinn  v.  Leathern  is  an  example  of  a mixed  motive;  for  there  the  defendants, 
being  officials  and  members  of  a trade  union,  combined  to  call  out  the 
union  workmen  of  the  plaintiff  Leathern  if  he  would  not  discharge  some  non- 
union men  in  his  employ,  and  also  to  call  out  the  union  workmen  of  a 
customer  of  Leathern  called  Munce  if  he  did  not  cease  to  deal  with  Leathern, 

It  is  true  that  there  was  the  finding  of  the  Belfast  jury  that  what  the 
defendants  had  done  was  done  with  malice  in  order  to  injure  the  plaintiff; 

60  but  it  can  scarcely  have  been  in  doubt  that  one  at  least  of  the  motives 
actuating  the  defendants  was  the  benefit  of  their  trade  union.  * * * 


It  was  never  suggested  by  anyone  that  if  the  defendants ' acts 
were  at  least  partly  in  furtherance  of  trade  union  interests  that  would  be 
a defence  to  the  action.  The  case  of  Conway  v.  Wade  ([1909]  A.C.  506) 
may  usefully  be  referred  to  in  this  connection. 

An  obvious  difficulty  arises  at  the  outset  if  we  accept,  as  I do 
(as  above  stated),  the  view  that  the  combination  was  between  the  respondents 
70  and  the  millowner3.  The  interests  of  these  two  groups  were  very  different 
and  indeed  they  were  in  some  respects  conflicting.  If  it  is  proved,  as  the 
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Lord  Ordinary  held,  that  the  object  of  the  respondents  was  to  benefit  the 
trade  union  and  its  members  and  if  it  is  to  be  inferred  that  the  object  of 
the  millowners  was  to  benefit  themselves  by  obtaining  a species  of  monopoly 
in  the  matter  of  milling,  is  that  sufficient  to  bring  the  case  within  the 
principle  of  the  Mogul  case?  It  was  argued  with  force  that,  accepting  the 
doctrine  laid  down  in  Sorrell  v.  Smith,  you  must  look  at  the  joint  object 
of  the  parties  combining  and  if  they  have  substantially  different  objects, 
the  decision  in  the  Mogul  case  will  not  apply.  I lave  carefully  considered 
10  this  point,  which  is  not  unattractive,  and  I cannot  find  it  has  ever  been 
precisely  dealt  with  in  any  of  the  cases.  On  the  whole,  however,  I have 
come  to  the  conclusion  that  following  the  principle  of  the  Mogul  case,  it 
is  sufficient  if  all  the  various  combining  -parties  have  their  own  legiti- 
"rnatfi  nr  +-n  even  though  these  interests  may 

.be  of  differing  kinds.  If  indeed  some  of  these  parties  were  actuated  merely 
by  hate  or  vindictive  spite  or  with  no  just  excuse  at  all,  I should  doubt, 
very  much  whether  the  defence  would  succeed.  But  I think  reasonable  self-  __ 
^interest  in  trade  or  business  is  "a  .lust  cause  or  excuse"  for  those  com- 
^bining  even  though  each  of  them  "has  his  own  axe  to  grind",  For  instance, 

20  I~cannob ' ThY  nk THa t ~ the"  Mogul  case  would  have  had  a different  result  if 

tea  merchants  had  joined  in  the  combination  of  shipowners.  And  it  is  easy 
to  imagine  a case  where  shipowners  and  railway  companies  might  wish  to 
combine  to  get  business  though  their  interests  were  in  some  respects  con- 
flicting; and  other  examples  will  occur  to  everyone  with  a knowledge  of 
competitive  trade.  In  my  opinion  the  principle  of  the  Mogul  case  will 
protect  persons  who  combine  for  their  respective  business  interests  if 
there  is  a certain  identity  of  object,  that  whether  they  do  or  not  is  a 
question  of  motive  or  object,  and  that  the  circumstances  that  their  business 
interests  are  by  no  means  the  same  is  not  a ground  for  holding  that  the 
30  combination  is  illegal.  * * * 

I must  confess  that,  if  I were  entitled  to  form  a conclusion  simply 
from  the  documents  and  the  shorthand  notes  of  the  trial,  I should  find  it 
impossible  to  hold  that  the  respondents  had  established  that  they  and  the 
millowners  had  combined  simply  or  mainly  for  the  purpose  of  promoting 
their  own  interests,  that  is,  those  of  the  trade  union  and  of  the  mill- 
owners  respectively.  This  House,  however,  is  always  most  reluctant  to 
differ  from  the  findings  of  the  trial  judge  on  a question  of  fact  and  a 
fortiori  when  the  appellate  court  has  come  to  a like  conclusion.  The 
lj-0  question  here  is  mainly  one  relating  to  the  objects  or  motives  of  the 

respondents,  both  of  whom  were  called  as  witnesses  and  elaborately  cross- 
examined.  It  has  been  well  observed  that  if  they  were,  as  seems  probable 
from  the  shorthand  notes,  both  stupid  and  wrong-headed,  the  circumstances 
may  afford  an  explanation  of  acts  and  writings  which  in  the  case  of  persons 
of  greater  acuteness  would  tend  strongly  in  favour  of  a sinister  motive. 

The  Lord  Ordinary  appears  to  have  believed  these  persons,  though  he  was 
not  very  pleased  with  them  as  witnesses.  The  majority  of  the  Inner  House 
agreed  with  him.  I do  not  feel  at  liberty  to  differ.  My  conclusion  there- 
fore must  be  based  on  these  facts:  On  the  one  hand  it  is  proved  that  the 
50  respondents  and  the  millowners  were  not  actuated  by  an  intention  to  injure 
as  a predominant  motive  in  their  minds.  0n  the  other  hand  they  were  acting, 
or  must  be  taken  to  have  been  acting,  with  the  main  object  of  benefiting 
themselves  in  this  sense,  that  the  respondents  were  seeking  to  advance 
what  they  conceived  to  be  the  interests  of  their  trade  union  and  their 
members,  and  the  millowners  were  seeking  to  obtain  an  obvious  trade  ad- 
vantage for  themselves,  and  no  doubt  in  a rather  general  sense  they  all 
had  a common  interest  in  the  prosperity  of  the  Harris  tweed  industry.  The 
case,  therefore,  is  brought,  though  I think  with  difficulty,  within  the 
principle  of  the  Mogul  case,  as  explained  in  later  cases,  and  the  appeal 
60  must  fail. 

LORD  THAHKEETON.  * * * I desire  to  refer  to  one  aspect  of  this 
case  in  order  to  make  clear  that,  in  my  opinion,  this  case  does  not  raise 
a question  of  law  which  is  of  importance  and  may  come  up  for  consideration 
in  the  future,  and  that  is  as  to  what  limit  is  to  be  placed  as  to  the 
means  by  which  the  pressure  is  operated  in  these  cases.  In  the  present  case 
the  pressure  was  applied  by  means  of  action  by  the  dockers,  who  were  in  no 
sense  employees  in,  or  directly  connected  with,  the  trade  in  Harris  tweed; 
but  employees  in  this  trade  were  members  of  the  same  union,  and  the  interest 
70  of  tne  dockers  ana  the  trade  employees  in  t.heT~ui. ion  and  it.q  -wpnfa-rfl 

mutual,  and  I can  see  no  crrmnfl  fn-r  holdl  ng~that  it  was"  notlegitimate  for 
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the  union  to  avail  itself  of  the  services  of  its  docker  members  to  promote 
the  interests  of  the  union.  On  the  other  hand,  I doubt  if  it  would,  be 
legitimate  for  a union  to  use  a means  of  pressure  with  which  it  had  no 
connection  except  that  which  was  constituted  by  a money  payment,  for 
instance.  However,  I have  referred  to  this  question  only  in  order  make 
clear  that,  in  my  opinion,  it  does  not  arise  for  decision  in  this  case, 
and  that  I express  no  opinion  on  it. 

10  LORD  WRIGHT.  My  Lords,  I have  had  the  opportunity  of  considering 

in  print  the  account  of  the  facts  which  my  noble  and  learned  friend  the 
Lord  Chancellor  has  given  in  his  opinion,  which  I agree  with  and  adopt. 

I should,  however,  observe  that,  ^ r AP0 the  , issue  whether  certain 
millowners , in  particular  Mr.  Skinner,  were  parties  to  the"  combi  ration  7*  I 
am  prepared.,  like  the  Lord  Justice  Clerk,  for  purposes  of  this  case  to 
assume  that  the.v  were.  This'  view  was  s tr ongly  pro 3 8 ed  In • argument  by  ' 
counsel  for  the  appellants.  It  is  obviously  the  assumption  which  is  most 
favourable  to  them.  Lord  Mackay,  in  his  dissenting  judgment,  forcibly 
relied  on  his  conclusion  that  there  was  a compact  between  the  respondents 
20  and  the  millowners.  On  the  whole  I think  it  is  fairer  to  the  appellants 
to  proceed  on  that  assumption.  In  the  end  it  does  not  appear  to  me  to 
a ffect,  the  issue.  There  ya.q  nlearlyT^nS^Zc^^.Td.ombi nation  between  the 
two  respondents,  who  were  both  responsible  trade  union  officials. 

Tho  cause  of  action  set  out  1 n tho.  .annal lants. 1 claim  is  for  a 
conspiracy  to  injure  whieh  -i-s-a_..trarL. — .The  classical  definition  of  cons- 
piracy is  that  given  by  Willes  J.  in  advising  the  House  of  Lords  in 
Mulcahy  v.  Reg. ( (1868)  L.R.  3 H.L.  306,  317):  "A  conspiracy  consists  not 
merely  in  the  intention  of  two  or  more,  but  in  the  agreement  of  two  or 
30  more  to  do  an  unlawful  act,  or  to  do  a lawful  act  by  unlawful  means".  This 
must  be  supplemented  by  observing  that  though  the  crime  is  constituted  by 
the  agreement,  the  civil  right  of  action  is  not  complete  unless  the  cons- 
pirators do  acts  in  pursuance  of  their  agreement  to  the  damage  of  the 
plaintiffs.  The  concept  of  a civil  conspiracy  to  injure  has  been  in  the 
main  developed  in  the  course  of  the  last  half  century,  particularly  since 
the  great  case  of  the  Mogul  Steamship  Co.  v.  McGregor  & Co.  Its  essential 
character  is  described  by  Lord  Macnaghten  in  Quinn  v.  Leathern,  basing 
himself  on  Lord  Watson's  words  in  Allen  v.  Flood:  "a  conspiracy  to  injure 
might  give  rise  to  civil  liability  even  though  the  end  were  brought  about 
kO  by  conduct  and  acts  which  by  themselves  and  apart  from  the  element  of 

combination  or  concerted  action  could  not  be  regarded  as  a legal  wrong". 

In  this  sense  the  conspiracy  is  the  gist  of  the  wrong,  though  damage  is 
necessary  to  complete  the  cause  of  action.  The  opposite  view  bad  been  ex- 
pressed by  Falles  C.B.  in  Kearney  v.  Lloyd  ((1889),  2 6 L.R.  Ir.  268).  He 
held  that  the  gist  of  the  action  was  not  the  conspiracy  itself,  but  the 
particular  wrongful  acts  done  in  pursuance  of  it,  and  that  the  cause  of 
action  must  exist  if  the  allegation  of  conspiracy  were  struck  out.  Later 
cases,  however,  have  decisively  held  the  contrary,  as  I shall  show.  _T£ia_ 

rule  may  seem  anomalous. 30  far  as  it.  holds  that  . conduct  by.  two.. may.  ..be, 

50  actionable  if  it  cau3es_damage7,jwheraaa..  the  same  c onducLujona Jbv. . one „ 

causing  the'  same  damage,  would  give  no  redress^  In  effect  the  plaintiff's 
right  is  that  he  should  not  be  damnified  by  a conspiracy  to  injure  him,  and 
it  is  in  the  faTct  of  the  conspimcin  that  the~7jnSwfulness  resides.  It  is 
a different  matter  if  the  conspiracy  is  to  do  a c ts^i  nT  t'hems  elves'  wrongful . 

* * * But  a conspiracy  to  injure  is  a tort  which  requires  careful  defini- 
tion, in  order  to  hold  the  balance  between  the  defendant's  right  to  exercise 
his  lawful  rights  and  the  plaintiff's  right  not  to  be  injured  by  an  in- 
jurious conspiracy.  As  I read  the  authorities,  there  is  a clear  and 
definite  distinction  which  runs  through  them  all  between  what  Lord  Dunedin 
60  in  Sorrell  v.  Smith  calls  "a  conspiracy  to  injure"  and  "a  set  of  acts 
dictated  by  business  interests".  I should  qualify  'business"  by  adding 
"or  other  legitimate  interests",  using  the  convenient  adjective  not  very 
precisely.  It  may  be  a difficult  task  in  some  cases  to  apply  this  distinc- 
tion. It  depends  largely  on  matters  of  fact,  but  also  on  a legal  conception 
of  what  is  meant  by  "intention  to  injure".  The  appellants  contend  that 
there  was  here  an  intention  to  injure  even  though  it  is  negatived  that  the 
respondents  were  actuated  by  malice  or  malevolence.  * * * 

Before  I refer  to  the  authorities,  there  are  some  preliminary  ob- 
70  servations  which  I desire  to  make.  I shall  avoid  the  use  of  what  Lord  Bowen 
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described,  as  the  "slippery"  word  "malice"  except  in  quotations.  When  I 
want  to  express  spite  or  ill  will,  I shall  use  the  word  malevolence.  When 
I want  to  express  merely  intentional  tortious  conduct  I shall  use  the  word 
wrongful.  As  the  claim  is  for  a tort,  it  is  necessary  to  ascertain  what 
constitutes  the  tort  a lie  ggd.  _ It,  cannot  belserely^tT^ 

’ri'&flt  tVfWrvm  in  -h.ViMy -ttrarla  .ha.a  with.  That 

right  is  not  an  absolute  or  unconditional  right.  It  is  only  a particular 
aspect  of  the  citizen’s  right  to  personal  freedom,  and  like  other  aspects 
of  that  right  is  qualified  by  various  legal  limitations,  either  by  statute 
or  by  common  law.  Such  limitations  are  inevitable  in  organized  societies 
whero  the  rights  of  individuals  may  clash.  In  commercial  affairs  each 
trader's  rights  are  qualified  by  the  right  of  others  to  compete.  Where 
the  rights  of  labour  are  concerned,  the  rights  of  the  employer  are  con™ 
ditioned  by  the  rights  of  the  men  to  give  or  withhold  their  services.  The 
right  of  workmen  to  strike  is  an  essential  element  in  the  principle  of 
collective  bargaining.  * * * 


It  is  thus  clear  that  ^mplnyora  nf  vorlmien^r^thosn^who....li.ko  the 
20  appellants  den  end  in.  part  ,on-Jihe„-aen:-djc.e.s.  of  workmen , ..have?.  _in  the  conduct 

of  their  affairs  to  reckon  with  this  freedom  of  the  men  and  to  realize  that' 
thePcxorcise  of  the  men's  rights  may  involve  some  limitation  on  their  own, 
freedom  in  the  management  of  their  business..  Such  interference  with  a 
person's  business,  so  long  as  the  limitations  enforced  by  law  are  not 
contravened,  involves  no  legal  wrong  against  the  person.  In  tho  present 
case  the  respondents  are  sued  for  imposing  the  "embargo"  which  corresponds 
to  calling  out  the  men  on  strike.  The  dockers  were  free  to  obey  or  not  to 
obey  the  call  to  refuse  to  hand  le . ■thn^^aJ^antnlZgonds.., — Tn  -rofraijig-J^a- 

. handle  the  goods  ..they  did  not  commit  .any  breach, of  contract  with,  .anyone : 

30  they  were  merely  exercising  their  own  rights.  But  there  might  be  circum- 
‘stances  wmcfTrendered  'th<5  action  Wrongful.  The  men  might  be  called  out  in 
breach  of  their  contracts  with  their  employer,  and  that  would  be  clearly  a 
wrongful  " act "a s against,  the  employer,  an  interference  with  his  contractual 
right,  for  which  damages  could  bo  claimed  not"  only~as  against  the  contract- 
breaker,  but  agains t the  person  who  counselled  or  procured  or  advised  tho 
breach.  This  is  tho  principle  laid  down  in  Lumley  v.  Gyo,  which  Lord  Mac- 
naghten  in  Quinn  v.  Leathern,  defined  to  be  that  "a  violation  of  legal  right 
committed  knowingly  is  a cause  of  action,  and  it  is  a violation  of  legal 
right  to  interfere  with  contractual  relations  recognized  by  law  if  there  be 
40  no  sufficient  justification  for  the  interference."  This  is  something 

substantially  different  from  a mere  interference  with  a person's  qualified 
right  to  exercise  his  free  will  in  conducting  his  trade.  A legal  right  was 
violated  and  that  violation  needed  justification,  if  it  could  be  justified. 
This  distinction  was  drawn  by  the  majority  of  the  Lords  in  Allen  v.  Flood 
who  disapproved  of  the  dicta  in  Bowen  v.  Hall  and  Temperton  v.  Russell,  that 
every  person  who  persuades  another  not  to  'enter  into  a contract  with  a 
third  person  may  be  sued  by  that  third  person  if  the  object  were  to  benefit 
himself  at  the  expense  of  such  person.  But  in  Allen  v.  Flood,  this  House 
was  considering  a case  of  an  individual  actor,  where  the  element  of  combine - 
50  tion  was  absent.  In  that  case,  it  was  held,  the  motive  of  the  defendant 

is  immaterial.  Damage  done  intentionally  and  even  malevolently  to  another, 
thus,  it  was  hold,  gives  no  cause  of  action  so  long  as  no  legal  right  of 
the  other  is  infringed.  That  I take  to  be  the  English  rule  laid  down  by 
this  House  in  Bradford  Corporation  v.  Pickles,  and  in  Allen  v.  Flood, 
though  in  Sorrell  v.  Smith  Lord  Cave  doubts  the  proposition  and  says  that 
in  general  wliat  is  unlawful  in  two  is  not  lawful  in  one.  But  this  seems  to 
be  inconsistent  with  the  express  rulings  in  Allen  v.  Flood.  Though  eminent 
authorities  have  protested  against  the  principle,  it  must,  I think,  be 
accepted  at  prosent  as  the  law  in  England.  The  precise  issue  does  not 
60  arise  in  this  case,  which  is  concerned  with  combination  or  conspiracy.  I 
need  not  consider  whether  any  qualification  may  hereafter  be  found  admis- 
sible. * * * 


The  dis.tin.cjb.ion  between  conduct  by  one  man  and  conduct  by  two  or 
more  may  be  difficult  tja_loatlfau-  Lord  Sumner  in  Sorrell 1 s case  puts  the 
very  artificial  case  of  the  owner  of  a largo  business  who  gave  a small 
share  to  a partner  and  "conspired"  with  him.  For  practical  purposes  tho 
position  there  is  the  same  as  if  he  had  remained  a solo  trader.  The  fact 
that  the  sole  trader  employed  servants  or  agents  in  the  conduct  of  bis 
70  business  would  not  per  se  in  my  opinion  make  these  others  co- conspirators 
with  him.  The  special  rule  relating  to  the  effect  of  a combination  has 


labour  lav  - Chapter  III 


79. 


■been  explained  on  the  ground  that  it  is  easier  to  resist  one  than  two. 

That  may  appear  to  he  true  if  a crude  illustration  is  taken,  such  as  the 
case  of  tvc  men  attacking  another,  hut  even  there  it  vould  not  alvays  he 
true  if,  for  instance,  the  one  man  vas  very  strong  and  the  two  very  weak. 

And  the  power  of  a hig  corporation  or  trader  may  ho  greater  than  that  of  a 
large  number  of  smaller  fry  in  the  trade.  This  explanation  of  the  rule  is 
not  very  satisfactory.  The  rule  has  been  explained  on  grounds  of  public 
policy.  The  common  law  may  have  taken  the  view  that  there  is  always  the 
10  danger  that  any  combination  may  ho  oppressive,  and  may  have  thought  tint  a 
general  rule  against  injurious  combinations  was  desirable  on  broad  grounds 
of  policy.  Again  any  combination  to  injure  involves  an  element  of  deli- 
berate concert  between  individuals  to  do  ham.  Whatever  the  moral  or 
logical  or  sociological  justification,  the  rule.  ls_aa_well  established  in 
English  law  as  I here  take  to  be  the  rule  that  motive  is  immaterial  in 
. regard  to  the  lawful  act  of  an  individual,  a rule  which  lias  been  strongly 
criticized  by  seme  high  legal  authorities  who  would  solve  the  apparent- 
antinomy  by  holding  that  deliberate  action,  causing  injury,  is  actionable, 
whether  done  by  one  or  by  several. 

20 

A conspiracy  to  injure  involves  ex  vi  termini  an  intention  to  in- 
jure, or  more  accurately,  a common  intention  and  agreement  to  injure. 

Both  "intention"  and  "injure"  need  definition.  The  word  "injure"  is  here 
used  in  its  correct  meaning  of  "wrongful  harm",  damnum  cum  injuria,  not 
damnum  absque  injuria.  That  obviously  raises  the  question,  when  is  the 
ham  wrongful?  "Intention"  is  generally  determined  by  reference  to  overt 
acts  and  to  the  circumstances  in  which  they  are  done.  It  is  in  this  way 
that  an  intention  to  deceive,  which  is  an  essential  element  in  the  action 
of  deceit,  is  ascertained.  Lord  Watson  in  Allen  v.  Flood  warns  against 
30  the  "loose  logic  which  confounds  internal  feelings  with  outward  acts,  and 
treats  the  motive  of  the  actor  as  one  of  the  means  employed  by  him".  * * * 

A competitive  combination  of  traders  to  undercut  prices  may  be  said  to  have 
the  immediate  result  of  excluding  rivals  from  the  trade,  but  if  its  real 
object  is  the  ultimate  increase  of  business  and  profits  by  the  traders  it 
is  lawful:  Mogul  case.  A perfectly  lawful  strike  may  aim  at  dislocating 
the  employer's  business  for  the  moment,  but  its  real  object  is  to  secure 
better  wages  or  conditions  for  the  workers.  The  true  contrast  is,  I think, 
between  the  case  where  the  object  is  the  legitimate  benefit  of  .the,,  comhiners. 
and  the  case  where  the  object  is  deliberate  damage  without  anv  such  dust 
40  cause.  j^he "courts  have  repudiated  the  idea  that  it  is  for  them  to  determine 
wEeTTTor  the  object  of  the  combiners  is  reasonably  calculated  to  achieve 
tiie'ir~  benefiT.  The  words  "motive",  "object",  "purpose"  are  in  application 
to  practical  matters  difficult  strictly  to  define  or  distinguish.  Some- 
times mere  animus,  such  a3  spite  or  ill  will, malevolence  or  a wanton  desire 
to  harm  without  any  view  to  personal  benefit  is  meant.  But  motive  is  often 
used  as  meaning  purpose,  something  objective  and  external,  as  contrasted 
with  a mere  mental  state.  "Object"  is.  I think,  the  most  appropriate  word^ 
How  far  malevolence  is  to  be  regarded  as  an  essential  element  in  the  law  of 
conspiracy  has  led  to  differences  of  opinion,  particularly  in  Sorrell's 
50  case.  Proof  of  malevolent  feelings,  coupled  with  proof  that  the  combiners 
_had  in  view  no  tangible  benefit  to  themselves  would  clearly  I think  be 
^enough  xo  snow  that  th^  ^nniMnA+.i /->rj  yas  wrongful..  But  it  does  not  follow 
that  malevolence  is  a necessary  element  to  constitute  tEe~_tor£.  Lord  Cave" 
in  Sorrell ' s case  stated  the  law,  at  least  for  purposes  of  that  case,  in 
two  propositions.  "(1. ) A combination  of  two  or  more  persons  wilfully  to 
injure  a man  in  his  trade  is  unlawful  and,  if  it  results  in  damage  to  him, 
is  actionable.  (2.)  If  the  real  purpose  of  the  combination  is,  not  to  in- 
jure another,  but  to  forward  or  defend  the  trade  of  those  who  enter  into 
it,  then  no  wrong  is  committed  and  no  action  will  lio  although  damage  to 
60  another  ensues."  This  double  proposition  seems  to  me  to  be  substantially 
complete  and  accurate,  though  it  is  no  doubt  in  need  of  qualification;  for 
instance,  it  is  limited  to  trade  and  does  not  in  terms  refer  to  mixed 
objects.  But  while  it  seems  to  me  to  emphasize  the  contrast  I have  found 
throughout  the  cases,  it  does  not  mention  malevolence,  I do  not  think  it 
differs  in  substance  from  Lord  Dunedin’s  view  in  the  same  case.  He  states 
the  contrast  between  a conspiracy  to  injure  on  the  one  hand  and  on  the  other 
a set  of  acts  dictated  by  business  interests.  When  he  emphasizes  that  a 
conspiracy  to  injure  involves  mens  roa,  the  guilty  intention,  he  does  not 
necessarily  mean  that  malevolence  is  essential.  Lord  Buckmaster  takes  the 
70  same  contrast  between  the  case  where  the  purpose  of  the  combination  is  the 
deliberate  injury  of  a third  person  and  where  it  is  the  promotion  of 
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legitimate  trade  interests.  Lord  Siaoner,  however,  seems,  at  least  in  part 
of  his  opinion,  to  regard  proof  of  actual  spite,  malevolence  or  ill  vill 
as  essential  to  the  cause  of  action  for  conspiracy  to  injure.  * * * 

Cn  this  question  whether  malevolence  is  a necessary  element  in 
conspiracy  to  injure  there  appears  to  he  some  opposition  between  Lord 
Sumner  and  Lord  Cave,  who  not  only  leaves  out  that  element  in  stating  his 
two  propositions,  hut  in  express  terms  says  that  a motive  of  spite  is  not 
an  essential  element  of  the  offence.  Lord  Atkinson  agrees  with  Lord  Cave. 
Lord  Dunedin  does  not  in  terms  expressly  mention  it.  He  is  content  to.  rest 
upon  mens  rea,  a desire  to  injure.  Lord  Buckmaster  agrees  generally  with 
Lord  Dunedin  though  in  one  place  he  says  that  the  onus  is  on  the  plaintiff 
to  prove  that  the  act  was  spiteful  and  malicious.  I do  not  read  these 
opinions  as  differing  on  the  essential  point  that  where  the  acts  are  per  so 
lawful,  the  presence  or  absence  of  intention  to  injure  is  the  determinings 
feature,  and  that  such  an  intention  is  rebutted  by  a finding  that  the  com=» 
biner's  real  object  was  to  advance  their  interests^  On  principle  I am.  Of' 
opinion  that  malevolence  is  no  more  essential  to  the  intent  to  injure,  the 
mens  rea,  than  it  is  to  tho  intent  to  deceive.  On  practical  grounds  also 
I prefer  that  view.  To  leave  to  a jury  to  decide  on  the  basis  of  an  in- 
ternal mental  state,  rather  than  on  the  facts  from  which  intent  is  to  be 
inferred,  may  be  to  leave  tho  issue  in  the  hands  of  the  jury  as  clay  to 
mould  at  their  will.  After  all,  the  plaintiff  has  to  prove  actual  damage 
which  can  only  result  from  things  done.  Mere  malevolence  does  not  damage 
anyone.  I cannot  see  how  the  pursuit  of  a legitimate  practical  object 
can  be  vitiated  by  glee  at  the  adversary’s  expected  discomfiture.  Such 
glee,  however  deplorable,  cannot  affect  the  practical  result.  I may  add 
that  a desire  to  injure  does  not  necessarily  involve  malevolence.  It  may  be 
motivated  by  wantonness  or  some  object  not  justifiable.  As  to  the  authori- 
ties, the  balance,  in  my  opinion,  is  in  favour  of  the  view  that  malevolence 
as  a mental  state  is  not  the  test.  I accordingly  agree  with  the  appellants' 
contention  that  they  are  not  concluded  by  the  finding  that  the  respondents 
were  not  malevolent.  It  thus  becomes  necessary  to  consider  the  further 
arguments  on  which  the  appellants  base  their  claim  to  succeed. 

I_ approach  the  question  on  the  assumption  that  the  appellants  have 
to  prove  that  they  have  been  damnified  by  tortious  action.  They  do  not 
prove  that  by  showing  that  they  have  been  harmed  by  acts  done  by  the 
respondents  in  combination,  these  acts  being  apart  from  any  question  of 
combination  otherwise  within  the  respondents'  rights.  It  is  not  then  for 
the  respondents  to  justify  these  acts.  The  appellants  must  establish  that 
they  have  been  damnified  by  a conspiracy  to  injure,  that  is,  that  there 
was  a wilful  and  concerted  intention  to  injure  without  just  cause,  and 
consequent  damage.  That  was  the  view  accepted  by  Lords  Dunedin  and  Buck- 
master  in  Sorrell ' s case.  Lord  Sumner  proposes  the  question  without  decid- 
ing it.  But  the  form  in  which  he  states  it  seems  to  me  to  suggest  the 
answer.  It  is  not  a question  of  onus  of  proof.  It  depends  on  what  is  the 
cause  of  action.  The  plaintiff  has  to  prove  the  wrongfulness  of  the  de- 
fendant's object.  Of  course,  malevolence  may  be  evidence  tending  to  ex- 
clude a legitimate  object  or  to  establish  a wrongful  object. 

I have  been  attempting  to  define  the  legal  background  of  the  tort, 
a conspiracy  to  injure,  before  I seek  to  express  my  opinion  on  tho  appel- 
lants ' contentions.  I have  not  sought  to  reconcile  all  that  Ins  been  said 
on  the  question  in  the  authorities.  For  various  reasons,  perhaps  obvious 
enough,  some  due  to  the  earlier  combimt  on  laws,  some  perhaps  influenced 
by  personal  predilections  of  some  judges  in  the  earlier  years  of  this 
century,  reconciliation  of  all  the  observations  is  impossible.  But  after 
all,  law  does  not  depend  on  balancing  expressions,  as  R.  S.  Wright  in  his 
work  on  Criminal  Conspiracy,  at  p.  51,  wisely  observed.  I have  attempted 
to  state  principles  so  generally  accepted  as  to  pass  into  the  realm  of  what 
has  been  called  jurisprudence,  at  least  in  English  law,  which  has  for  better_ 
or  worse  adopted  the  toot  of  self-interest  or  selfishness  as  being  capable 
of  justifying  the  deliberate  doing  of  lawful  acts  which  inflict  harm,  so 
long  as  the  means  employed  are  not  wrongful . The  common  law  in  England’ 
might  have  adoptecTa  different  criterion  and  one  more  consistent  with  the 
standpoint  of  a man  who  refuses  to  benefit  himself  at  the  cost  of  harming 
another.  But  we  live  in  a competitive  or  acquisitive  society,  and  the 
English  common  law  may  have  felt  that  it  was  beyond  its  power  to  fix  by  any 
but  the  crudest  distinctions  the  metes  and  bounds  which  divide  the  rightful 
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from  the  wrongful  use  of  the  actor's  own  freedom,  leaving  the  precise  appli- 
cation in  any  particular  case  to  the  jury  or  judgo  of  fact.  If  further 
principles  of  regulation  or  control  are  to  be  introduced,  that  is  matter 
for  the  legislature.  There  are  not  many  cases  in  which  the  court  has  had 
to  consider  these  problems.  Actions  of  this  character  are  not  of  everyday 
occurrence  like  actions  for  negligence.  * * * 

On  the  facts  found,  rightly  as  I think,  [tho  respondents]  were  of 
10  opinion  that  the  prosperity  of  the  industry  in  Harris  tweed  was  jeopardized 
by  the  importation.  It  is  not  for  the  court  to  decide  whether  this  opinion 
was  reasonable  or  not.  It  was  a genuine  opinion.  It  cannot  be  said  that 
it  was  a mere  sham  intended  to  cloak  a sinister  desire  to  injure  the  importer 
The  respondents  had  no  quarrel  with  the  yarn  importers.  Their  solo  object. 
the  court s below  have  hold^wae— to  .promote  their.  union.,.s..,ln£erests  by,— 
’pynTnnt.-ino-  the  interest  of  the  industry  on  which  the  men's  wages  den  ended. 

Ifin  findings,  with  which  I agree,  it  could  not  be  pn** 

"combination  was  without  sufffj r.i ant-j-nR-H ration.  Nor  would  this  con- 
clusion be  vitiated  r even  though  their  motives  may  >>o<an  jp ^ 

20  as  the  real  or  predominant  object if  they  had  more  than  one  object,  wae_ 
not  •brrrvngf'-ni  _ Nnr  -is  the  objection  tenable  that  the  respondents » real  or 
predominant  object  was  to  secure  the  employers'  help  to  get  100  per  cent, 
membership  of  the  union  among  the  textile  workers.  Cases  of  mixed  motives 
or,  as  I should  prefer  to  say,  of  the  presence  of  more  than  one  object,  are 
not  uncommon.  If  So,  it  is  for  the  jury  or  judge  of  fact  to  decide  which 
is  the  predominant  object,  as  it  may  be  assumed  the  jury  did  in  Quinn's 
case,  when  they  decided  on  the  basis  that  the  object  of  the  combiners  was 
vindictive  punishment,  not  their  own  practical  advantage.  * * * 

30  But  the  object  of  securing  100  per  cent,  union  membership,  if  it 

were  operative  in  inducing  the  respondents  to  combine  with  the  employers, 
was  relied  on  by  the  appellants  on  other  grounds  as  vitiating  the  combina- 
tion. It  was  objected  that  there  could  be  no  combination  between  the 
employers  and  the  union  because  their  respective  interests  were  necessarily 
opposed.  I think  that  is  a fallacious  contention.  It  is  true  that 
employers  and  workmen  are  often  at  variance  because  the  special  interest 
of  each  side  conflicts  in  a material  respect  as,  for  instance,  in  questions 
of  wages,  conditions  of  hours  of  work,  exclusion  of  non-union  labour.  But 
apart  from  these  differences  in  interest,  both  employers  and  workmen  have— 

1+0  a common  Interest  in  the  •prosperity,  of  their  industry,  though  the  .interest  ^ 

' of  one  side  may  be  in  profits  and  of  the  nthe^  j*  a.  vi  rl 

and’  truer  view  is  that  there  is  a_„c_ommi:mi ty . of  1 nte.re.Bj-, . That  view  was 
acted  Upon"  in  the  present  case  in  regard  to  the  essential  matter  of  yarn 
importation.  As  to  the  separate  matter  of  the  union  membership,  while  that 
was  something  regarded  as  important  by  the  respondents  it  was  probably  re- 
garded by  the  employers  as  a matter  of  indifference  to  them.  It  was,  in 
any  case,  a side  issue  in  the  combination  even  from  the  respondents 1 point 
of  view.  I may  add  that  I do  not  accept,  as  a general  proposition,  that 
there  must  be  a complete  identity  of  interest  between  parties  to  a combina- 
50  tion.  There  must,  however,  be  sufficient  identity  of  object,  though  the 
advantage  to  be  derived  from  that  same  object  may  not  be  the  same. 


The  appellants  have  further  contended  that  the  "deal"  referred  to 
in  the  respondent  Veitch's  letter  was  a bargain  by  which  the  union  sold  to 
the  employers  the  dockers ' aid  in  return  for  the  employers ' aid  in  regard 
to  union  membership.  In  other  words,  the  contention  was  that  the  respon- 
dents or  the  union  were  bribed  and  were  mercenaries,  not  interested  in  the 
embargo  except  for  the  reward  which  was  in  its  nature  unrelated  to  the  em- 
bargo. The  facts,  however,  were  not  as  the  contention  assumes,  so  that  I 
60  need  not  discuss  whether  a party  to  a combination  whose  interest  was  merely 
separate  and  mercenary,  could  ever  be  held  to  have  a legitimate  interest 
or  justification  for  harm  done  in  pursuance  of  the  combination.  I need  add 
merely  a few  words  on  the  objection  that  the  embargo  was  the  act  of  the 
dockers  for  the  benef  itT- not  or  t hems  el  ve  ft  nnr.  nr  t.ns  textile  .workers."1  It 
JjCSnottgk.  to-gggy  that  both  sections  were  member  <~>f  the  im-s  r,ry_n.pi3_  -t-Vioro 
was  in  my  opinion  a sufficient  community  of  Interest  even  if  the  matter  ls_ 
^regarded  from  the  standpoint  of  the  men,  as  lndlviauaJft,'''artd  Hat,  -hrom  tW^-1 
standpoint  of  . the  resporid ente^  _vho~Tlere  the  only  narti  rh  Fmefl.  Their  in- 
terest, however,  was  to  promote  the  advantage  of  the  union  as  a whole. 
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LORD  PORTER.  * * * In  the  present  case  the  court  had  to  determine 
the  purpose,  motive,  intention,  call  it  what  you  will,  of  Mr.  Veitch  and 
Mr.  Mackenzie.  I cannot  find  that  the  Lord  Ordinary,  or  indeed  the  Inner 
House,  thought  either  of  them  untruthful  or  dishonest.  It  would  have  been 
possible  to  Judge  them  to  be  men  who  clearly  foresaw  the  injury  which  their 
acts  would  produce  and  to  have  intended  that  injury,  or  to  have  thought 
them  muddle-headed,  obstinate  and  prejudiced,  but  still  honestly  desirous 
of  doing  what  they  considered  beneficial  to  their  trade  union  and  anxious 
10  only  to  promote  its  interests,  even  though  their  acts  might  be  prejudicial 
to  some  or  all  of  the  employers  of  the  labour  which  they  represented.  Both 
courts  took  the  latter  view.  One  cannot  be  too  logical  in  these  matters 
or  expect  a defender  to  have  an  exact  apprehension  of  the  consequences  of 
his  acts  or  clearly  to  appreciate  how  the  methods  he  adopts  for  effecting 
the  end  at  which  he  aims,  will  work.  His  action  may  inevitably  cause  in- 
jury, yet  that  may  not  be  his  object.  The  case  which  is  under  consideration 
seems  to  me  to  be  pre-eminently  one  in  which  an  appellate  tribunal  should 
be  guided  by  the  opinion  of  the  Judge  who  saw  and  heard  the  witnesses  and 
I do  not  find  myself  qualified  to  criticize  or  correct  his  conclusions  as 
20  to  the  purpose  which  the  defenders  had  in  mind  in  following  the  path  along 
which  they  travelled.  * * * 


I find  myself  unable  to  differ  from  the  Lord  Ordinary  when  he  con- 
cludes that  there  was  no  conspiracy  to  injure,  and  if  for  my  own  part  I 
had  to  decide  the  further  question  whether  a combination  between  millowners 
and  defenders  had  been  proved,  I should  not  feol  Justified  in  forming  an 
opinion  contrary  to  his,  but,  in  agreement  with  the  opinion  already  ex- 
pressed by  the  Lord  Chancellor,  should  not  consider  this  combination 
established.  I am  the  more  emboldened  to  express  this  view  as  I think  it 

30  has  the  support  in  the  Inner  House  of  the  Lord  Justice  Clerk  and  that  Lord 
Wark,  if  he  had  himself  had  to  determine  it,  would  have  been  of  the  same 
opinion,  though  undoubtedly  Lord  Fleming  and  Lord  Mackay  tako  the  other 
view.  But  the  Lord  Justice  Clerk  thought  there  was  semo  kind  of  under- 
standing more  or  less  defined  between  Mr.  Veitch  and  Mr.  Skinner  to  the 
effect  that  if  the  union  took  action  and  imposed  an  embargo  against  the 
importers  of  yarn,  the  union  in  turn  would  be  assisted  by  the  millowners 
to  get  their  100  per  cent,  membership,  and  I understand  some  of  your  Lord- 
ships  to  agree  that  the  wider  combination  has  been  established.  I am 
therefore  prepared  to  treat  the  case  upon  that  footing.  * * * 

ho 

I think  it  necessary  to  ascertain  exactly^what  purpose  the  courts 

below  imputed  to  those  who  have  been  held  to  have  combined,  loth  I think 
found  that  the  stoppage  of  the  importation  of  mainland  yarn  was  effected 
because  Veitch  and  Mackenzie  at  any  rate  thought  it  in  the  interest  of 
their  workers  to  do  so.  loth  also,  I think,  believed  each  of  the  defenders 
to  hope  that  the  manufacturers,  millowners  and  non-mi 11 owners,  would  come 
to  an  agreement  amongst  themselves,  and  when  that  hope  failed,  put  the 
strongest  pressure  they  could  upon  the  dissentient  employers  by  refusing 
to  handle  their  material,  whether  in  the  shape  of  yarn  or  the  finished  or 

50  unfinished  product.  The  immediate  purpose  of  the  combination  in  this  view 
was  to  prevent  the  importation  of  mainland  yarn  and  to  bring  about  an  agree- 
ment amongst  the  employers  to  use  only  that  spun  upon  the  island,  the 
motive  of  the  defenders  being  thereby  to  prevent  the  danger  of  competition 
which  they  feared  might  cause  a diminution  of  wages  and  to  bring  about  a 
state  of  affairs  in  which  a 100  per  cent,  membership  of  the  union  would  be 

attained  in  the  ranks  of  the  spinners  and  of  the  weavers the  motive  of 

the  millowners  to  increase  their  profits  and  perhaps  to  eliminate  com- 
petition in  spinning. 


60  No  doubt  the  result  of__the  embargo  was 

against  whom  It  was  exercised } hr1*'.  4-.Ko+.  w>a  r^t~  mir^  t.<~>  rw=>  wr.a  pn-rpnop. 

Its  object  as  found  by  the  Lord  irdlnary  was  to  further  the  defenders 1 own 
legitimate  business } and  If  that,  ma  thaJjg_.int.<an+r-i  r>n  I should  not  non a±dar  ■■■■" 
them  participants  in  an  actionable  conspiracy  even  though  the  Inevitable 
result  of  the  action  wbj  oh  he  to  r»m‘-n  t.ha  impo-rters  of 

mainland  yarn. * * The  general  proposition  has  been  summed  up  by 
Scrutton  L.J.  in  Ware  and  de  Freville,  Ld.  v.  Motor  Trade  Association 
(I 192l]  3 K*B.  b0^  67I  as  follows:  "I  take  Allen  v.  Flood  and  Bradford 
Corporation  v.  Pickles  to  decide  that  an  act  otherwise  Jawful  ^ though  bn.rm- 
70  ful,  does  not  become  actionable  by  being  done  maliciously  in  the  sense  of 
with  a bad  motive  or  with  intent  to  injure  another I take  the  Mogul 
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case  as  deciding  that  a combination  to  do  acts,  the  natural  consequence 
of  ■which  was  to  injure  another  in  his  business,  was  not  actionable  if  those 
acts  were  not  otherwise  unlawful,  such  as  assaults  or  threats  of  assaults, 
and  were  done  in  furtherance  of  the  trade  interests  of  those  combining.  I 
understand  Quinn  v.  Leathern  to  decide  that  a combination  to  injure  another 
in  his  trade  and  business,  not  in  furtherance  of  the  trade  interests  of 
those  combining  but  out  of  spite  against  the  person  injured  is  actionable'1. 
This  is  a summing  up  of  the  principles  to  be  deduced  from  the  so-called 
10  trilogy  of  cases  upon  conspiracy,  and  I think  it  is  a correct  one.  It  has 
since  received  support  from  the  reasoning  upon  which  your  Lordships'  House 
decided  Sorrell  v.  Smith. 

If  this  be  their  result  Mogul  Steamship  Co.  v.  Macgregor  Gow  & Co. 
and  Allen  v.  Flood  are  consistent  and  easily  comprehensible.  More  diffi- 
culty is  to  be  found  in  explaining  Quinn  v.  Leathern.  Wh;  should  a combina- 
tion to  injure  be  actionable,  whilst  action  taken  by  a Bingle  person  for  that 
purpose  and  that  purpose  only  is  permissible? 

20  In  Sorrell  v.  Smith  Lord  Cave  L.C.  thought  the  point  an  open  one  and 

Lord  Sumner  considered  it  at  least  not  free  from  doubt,  but  the  view  that 
a combination  to  do  acts  injurious  to  others  is  actionable,  whereas  the 
act  of  a single  individual  is  not,  is,  I think,  supported  by  the  greater 
weight  of  authority.  * * * 

There  may,  however,  be  combinations  which  are  criminal,  though  entered 
into  for  purposes  which  would  not  be  criminal  if  done  by  an  individual,  but 
whether  this  be  so  or  not  it  is  now  established  that  a conspiracy,  the 
object  of  which  is  to  injure  a third  person,  is, an  actTonablo  wrong - Quinn 
30  v.  XeathmTand~ Sorrell  v.  Smith  in  your  Lordships'  House  are  sufficient 
authority  for  this  proposition.  Why  it  has  been  so  held  is  not,  I think, 
clear.  That  such  a ccmbination  may  bo  actionable  had,  as  I have  indicated, 
already  been  recognized  by  at  least  five  of  the  members  of  your  Lordships' 
House  who  were  amongst  the  majority  in  Allen  v.  Flood  and  has  again  been 
recognized  in  Sorrell  v.  Smith.  The  point  is  now  too  well  established  to 
be  the  subject  of  controversy.  * * * 

Whether  it  is  necessary  that  the  object  of  the  defenders  should  be 
solely  to  gain  an  advantage  for  themselves  or  whether  their  motives  may  be 
40  mixed  provided  the  main  or  substantial  motive  is  their  own  gain  is  not  so 
clear.  Lord  Dunedin  in  Sorrell  v.  Smith  apparently  thought  it  enough  that 
the  dominating  motive  should  be  to  benefit  oneself.  On  the  other  hand  in 
Mogul  Steamship  Co.  v.  Macgregor,  Gow  & Co.,  Lord  Hannen  raises  the  question 
what  would  happen  if  the” evidence  had  'shown  that  the  object  of  the  defen- 
dants was  a malicious  one,  namely  to  injure  the  plaintiffs,  whether  the 
defendants  should  be  benefited  or  not,  but  since  in  that  case  as  in  this 
their  sole  motive  was  to  secure  certain  advantages  for  themselves,  leaves 
the  question  unanswered.  Lord  Watson,  in  the  latter  case,  says:  "if  the 
respondents ' combination  had  been  formed  not  with  a single  view  to  the  ex- 
50  tension  of  their  business  and  the  increase  of  its  profits  but  with  the 
main  or  ulterior  design  of  effecting  an  unlawful  object  a very  different 
question  would  have  arisen".  Lord  Parker  in  Attorney -General  of  the  Common- 
wealth of  Australia  v.  Adelaide  Steamship  Co.  Ld.  ( [ 1913  ] A.C.  "781,  797) 
speaks  of  "the  right  of  combining  with  others  in  a common  course  of  action, 
provided  such  common  course  of  action  is  undertaken  with  a single  view  to 
the  interest  of  the  combining  parties  and  not  with  a view  to  injure  others"; 
and  in  Sorrell  v.  Smith  Lord  Sumner  expresses  himself  as  not  prepared  to 
admit  that  the  addition  of  personal  animosity  to  a desire  to  benefit  oneself 
makes  actionable  that  which  without  the  animosity  would  not  be  so,  but  con- 
60  fesses  himself  unable  to  say  at  what  point  the  intention  to  injure  over- 
weighs  the  scale  so  as  to  render  the  confederates  liable  for  the  damage 
which  they  do  in  spite  of  the  private  advantage  which  they  hope  to  obtain. 

The  answer  may  be  that  given  by  Lord  Dunedin  in  Sorrell  v.  Smith, 
namely,  that  one  must  judge  broadly  as  a jury  would  judge,  and  so  determine 
the  predominant  purpose.  After  all,  the  task  is  no  more  difficult  than 
that  which  faces  them  in  every  criminal  case- --to  determine  whether  there 
is  mens  rea  or  not.  Nevertheless  if  I thought  that  in  the  present  case  the 
object  of  the  parties  tp>  rnni'h-i.nnt.i nn  w,ia_tn  ruin  the  appellants,  even 
70  though  t.hny  t.n  gai  n n n nri 

Heslre  to  consider  the  mattn-r  further  before  <iU?aiding -thnt  the,  respondents 
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were  not  liable,,  but  I do  not  think  that  such  a case  has  been  proved.  The 
‘Lord T)rdina ry  and  Inner  House  have  not  so  found.  The  direct  object  was  to 
force  an  agreement  and  to  stop  the  importation  of  mainland  yarn,  both  of 
which  were,  as  found  by  the  courts  below,  honestly  believed  to  be  of 
direct  benefit  to  the  defenders*  trade  union.  No  question  of  indirect 
purpose  comes  in  issue.  The  result  of  the  action  taken  might  be  to  ruin 
the  importers  of  mainland  yarn,  and  it  might  be  recognized  that  this  was  a — 
^possible  or  even  probable  outcome,  but  that  was  not  +lne>  rttTTnflp  thnno 
10  who  combined.  Each  desired  only,  to, .further  his  own  interests. 

If  this  view  of  tho  facts  prevails,  and  it  is  recognized,  as  I think 
it  must  be  since  the  decision  in  the  Mogul  case  that  men  are  entitled  to 
pursue  their  own  advantage  even  though  the  natural  and  inevitable  result 
be  the  ruin  of  others,  tho  pursuers’  case  is  at  an  end.*  * * 

One  of  the  difficulties  in  the  law  of  actionable  combination  is  to 
decide  what  purposes  are  to  be  looked  at  in  determining  whether  tho  com- 
bination is  illegal  or  not.  This  problem  is  perhaps  touched  upon  by  Lord 
20  Cave  in  Sorrell  v.  Smith  when  he  speaks  of  the  purpose  of  a threat  being 
to  forward  trade  interests  and  not  wilfully  and  ultroneously  to  injure  the 
trade  of  another,  by  which  I think  he  means  not  wilfully  to  injure  the 
trade  of  another  save  for  tho  purpose  of  forwarding  one’s  own.  In  other 
words,  is  it  enough  that  the  substantial  object  of  the  defenders  was  not  t 
to  injure  une  pursuer,  or  must  they  go  further  and  must  it  be  established,™-. 
in  some- way,  either  by  positive  evidence  on  behalf  of  the  defenders  or  lack 
of  evidence  on  behalf  of  the  pursuer,  that  they  Wuro  following  some  interest^ 
of  their  own?  In  Sorrell  v.  Smith  Lord  Sumner  left  the  question  open, 
though  he  suggests’  that  the  defenders  must  not  be  intermeddling  busybodies. 

30  Lord  Dunedin  took  the  view  that  it  was  enough  if  they  did  not  set  out  to 
injure  the  pursuer  and  regarded  evidence  that  their  own  advantage  was  in- 
volved merely  as  tending  to  prove  that  their  object  was  not  to  injure. 

Lord  Cave  did  not  in  terms  deal  with  the  question,  but  tho  framework  of 
his  first  proposition,  which  I quote  below,  suggests  that  the  defenders 
must  have  their  own  end  to  gain.  It  is,  I think,  true  to  say  that  in  all 
the  cases  which  have  dealt  with  this  subject  the  contrast  is  drawn  between 
a desire  to  injure  on  the  one  hand  and  tho  pursuit  of  the  defenders ' in- 
terests on  the  other.  Nowhere  except  in  Lord  Dunedin's  speech  in  Sorrell 
v.  Snith  is  the  mere  fact  that  the  defendant's  object  was  not  found  to  be 
40  a desire  to  injure  held  to  exonerate  them  from  liability.  It  is,  I think, 
always  added  that  their  purpose  was  to  gain  an  advantage  for  themselves. 

Lord  Sumner  indeed  asks,  what  other  motive  can  there  be  in  such  a matter 
beyond  selfishness  and  malice  except,  indeed,  mere  irresponsible  wanton- 
ness. So  far,  however,  no  case  has  decided,  and  it  has  not  been  necessary 
to  decide,  whether  confederates  who  have  combined  not  for  the  purpose  of 
doing  an  injury  but  with  no  object  of  their  own  to  gain  are  or  are  not 
liable  to  those  against  whom  they  have  combined. 


50 


The  present  case,  like  those  which  preceded  it,  does  not  require  a 
solution  of  this  problem.  Throughout  the  defenders  acted  in  what  they  be- 
lieved to  be  the  interest  of  their  trade  union.  But  assuming  that  the 
defenders  would  only  be  justified  in  pressing  their  own  selfish  aims,  is  t 
every  personal  advantage  which  accrues  to  tnem  py  reason  of  their  action"* 
a sufficient  excuse  or  is  something  more'  1'H.  t IMlj jdg^and  directly  connected 
with  their  business  interests  required something  which  will  help  theiir 


tirade  or  improve  ~cne  nofeltiafi.  at  their  trade  union?  Must  it  be  something, 
as  Scrutton  L.J.  says  in  Ware  and  De  Freville,  Ld.  v.  Motor  Trade  Associ- 
ation, "intended  to  secure  the  interests  of  the  confederates  in  their  trade 
by  reasonable  and  legitimate  moans "---by  which  I understand  him  to  mean  by 
60  lawful  means? 


That  business  in  this  connection  is  not  confined  to  trade  has  been 
insisted  upon  in  Allen  v.  Flood,  and  in  Bradford  Corporation  v.  Pickles 
the  principle  was  said  not  to  be  confined  to  rights  of  property  but  to  be 
equally  applicable  to  tho  exercise  by  an  individual  of  his  other  rights.*  * * 

Cases  in  which  tho  action  of  the  confederates  is  to  compel  the  plain- 
tiff to  pay  a debt  as  in  G-iblan  v.  National  Amalgamated  Labourers'  Union 
([1903]  2 K.B.  600)  have  been  held  not  to  be  within  the  principles,  perhaps 
70  on  the  grounds  stated  by  Homer  L.J.  that  the  intent  was  to  prevent  the 

plaintiff  from  obtaining  or  retaining  employment  in  order  to  compel  him  to 
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pay  a debt  due  from  him  "and  from  this  the  intent  to  injure  the  plaintiff 
appears  to  follow".  But  what  of  the  case  where  JA^,dii£QndaiitJa„d^sj.-r6> — . 
neither  their  own  business  advantage  nor  the  injury  of^.tha  nla.iiit.if L.  g . , 

where  they  combine  to  compel  him  to  subscribe  to  an  extraneous  charitable 
fTtridY — Mo  answer  to  tills  question  has  yet  been  given,  and  perhaps  it  is 
enouglT  for  the  purposes  of  the  present  case  to  say  that  thaJhenefit  .is,  _ 
sufficiently  direct  if  it  be  to  increase  the  effective  strength  of  a trade^ 
uninn._and  to  quote  Hodges  v.  Webb  ([l920l  2 Ch.  'JO,  89)  and  White  v.  Riley 
10  (fl92l]  1 Ch.l)  as  illustrating  this  conclusion.  * * * 

It  was  argued,  however,  that  where  you  get  a combination  of  persons 
such  as  masters  and  workers  who  are  apt  to  be  opposed  in  trade  disputes, 
and  when  you  find  them  joined  in  an  endeavour  on  the  one  hand  to  eliminate 
competition  and  on  the  other  to  gain  100  per  cent,  trade  union  membership, 
the  only  common  object  must  be  to  injure,  since  the  masters  could  only  rid 
themselves  of  competitors  by  injuring  their  opponents,  and  the  workmen  could 
only  obtain  a 100  per  cent,  trade  union  membership  from  masters  with  whom 
they  were  agreed  and  therefore  could  not  attain  their  object  until  all 
20  others  were  driven  out  of  the  trade.  The  only  common  object  therefore  was 
to  injure,  though  each  party  to  the  combination  might  have  a separate 
ultimate  aim  of  his  own  which  would  promote  his  own  interests. 


An  argument  against  the  right  of  a combination  of  employers  acting  in 
conjunction  with  a trade  union  to  refuse  to  employ  anyone  not  possessed  of 
that  trade  union's  ticket  was  urged  before  Sargant  J.,  as  he  then  was,  in 
Reynolds  v.  Shipping  Federation,  Ld.  ([1924]  1 Ch.  28),  a case  in  which  a 
combination  of  masters  and  trade  union  officials  agreed  that  only  members 
of  a particular  trade  union  should  be  employed  on  the  ships  of  the  Federa- 
30  tion.  The  learned  judge  rejected  the  argument.  * * * In  that  case  the 

action  was  against  the  masters'  federation,  the  trade  union,  its  president 
and  one  of  its  representatives.  It  is  true  that  the  complaint  came  from 
the  members  of  another  trade  union  and  not  from  another  set  of  employers, 
but  if  the  argument  is  sound,  as  I think  it  is,  it  cannot  be  confined  to 
one  class  of  confederates  and  be  held  inapplicable  to  another. 


40 
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In  the  present  case  also  masters  and  workmen  combined.  The  common 


millowners,  but  the  ultimate  aim  was  to  protect  and  improve  the  interests  __ 
_of  those  who  combined.  The  Injury  was  but  a step  to  an  end.  The  combina- 
tion was  therefore  not  to  injure  but  was  to  defend  the  interests  of  the 
parties  to  it  and  it  becomes  unnecessary  to  consider  a case  of  mixed  motives 
where  the  object  was  in  part  to  injure  and  in  part  to  benefit  those  who 
have  combined,  and  equally  unnecessary  to  lay  down  the  principles  appli- 
cable to  a case  where  the  object  is  neither  to  injure  nor  to  promote  the 
interests  of  the  parties  but  some  extraneous  good  or  evil  object  with  which 
they  are  not  directly  concerned.  But  apart  from  these  considerations  I am 
not  myself  prepared  to  accept  the  view  that  the  joint  object  of  the  parties 
combining  is  necessarily  alone  to  be  looked  at.  Each  party  may  well  have 
its  own  private  end  to  gain.  The  joint  aim  may  at  any  rate  be  no  more  than 
a desire  for  prosperity  or  peace  in  the  industry,  and  yet  the  combination 
may  be  justified.  If,  however,  one  of  the  parties  had  no  purpose  but  to 
vent  his  own  vindictive  spite  and  if  the  other  knew  of  and  countenanced 
that  purpose  by  giving  his  assistance  to  the  malicious  acts  of  the  first, 
it  may  be  that  the  other  would  then  be  a participant  in  the  wrong  planned 
by  the  first  to  which  he  gave  his  assistance. 


object  was  not  to  injure 


r between  the  two  sets -of 


incidentally  the  immediate  effect  of  the  common  

purpose  might  be  to  bring  a measure  of  injury  upon  the  masters  who  were  not- 


60  I have  so  far  dealt  with  Lord  Cave's  proposition  as  first  stated,  but 

he  put  it  in  an  alternative  form,  namely,  was  there  just  cause  or  excuse 
for  the  action  taken?  So  framed  it  furnished,  as  he  intended  it  to  furnish, 
a test  for  the  solution  of  the  case  which  he  was  considering,  but  it  did 
not  provide,  nor  did  it  purport  to  provide,  a general  formula  for  universal 
use.  As  Lord  Dunedin  pointed  out  in  the  same  case,  there  is  an  earlier 
question:  "Is  there  any  wrong  to  be  justified?"  If  the  defendants  have 
done  no  injury  they  do  not  require  justification.  The  alternative  pro- 
position suggests  that  action  which  is  necessarily  injurious  to  the  in- 
terests of  others  is  in  itself  actionable  unless  it  is  defensible  on  some 
70  ground.  It  is  true  that  the  alternative  method  of  approach  is  sometimes 

helpful  in  ascertaining  whether  the  purpose  of  the  combination  is  to  injure 
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others  or  to  promote  the  interests  of  those  in  combination,  but  I should 
not  myself  regard  it  as  the  same  question  or  decisive  of  the  rights  of  the 
parties . 

The  true  position  is,  I think,  that  some  proceedings  are  not  action- 
able because  neither  the  end  nor  the  means  are  wrongful  but  there  are 
others  in  which  either  the  end  or  the  means  are  wrongful  and  yet  those 
acting  in  combination  are  excused  because  they  have  just  cause  for  what 
they  have  done.  To  induce  the  breach  of  a contract  which  may  lead  to 
10  immorality  (see  Brimelow  v.  Casson  ([1924]  1 Ch.  302)),  or  of  a contract 
which  is  an  infringement  of  the  right  of  the  breaker  (see  Smithies  v. 
rational  Association  of  Operative  Plasterers  ( [1909  ] 1 K.B~  310 ) ))  has  been 
held  to  be 'justified.  Those  however  are  only  examples,  and  afford  little 
assistance  in  determining  the  circumstances  which  will  constitute  sufficient 
justification.  I doubt  whether  it  is  possible  to  define  what  those  circum- 
stances are.  Perhaps  one  cannot  safely  go  further  than  the  statement  to  be 
found  in  Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Federation  ([1903]  2 K.B. 
545),  Smithies  v. "National  Amalgamation  of  Operative  .Plasterers,  and  Conway 
v.  Wade  ( [1909  ] A.C.  5°6 j , " per  Lord.  Loreburn,  that  they  are  not  matters  for 
20  definition  but  for  a consideration  of  the  individual  circumstances  of  each 
case.  Whatever  the  limits  within  which  just  cause  or  excuse  are  confined, 
this  class  of  case  is,  I think,  an  exception  to  the  general  rule  that  a 
combination  to  do  what  is  unlawful  or  to  do  what  is  lawful  by  unlawful 
means  is  actionable,  and  is  not  an  alternative  expression  of  the  principle 
itself.  It  may  indeed  bo  more  meritorious  to  induce  the  breach  of  a con- 
tract contra  bonos  mores  than  merely  to  pursue  one's  own  selfish  ends,  but 
the  one  requires  justification  in  law  and  the  other  does  not. 


30 


Appeal  dismissed. 

[See  the  following  comments  on  the  problems  in  the  Crofter  case: 
Friedmann,  The  Harris  Tweed  Case  and  Freedom  of  Trade,  (1942)  6 Mod.  L. 
Rev.  1;  Lewis,  Monopoly  and  the  law]  (1943)  6 Mod.  L.  Rev.  97 J Note, 
(1942)  20  Can.  Bar'  Rev.'  636".  ] 
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CORBETT  v.  CANADIAN  NATIONAL  PRINTING  TRADES  UNION . 

Court,  Appellate  Division.  T 1943 ] 


In  the  Alberta  Supreme 

4 D.L.R.  441. 


Appeal  from  a judgment  of  Shepherd,  J.,  [1942]  2 D.L.R.  762,  enjoining 
a trade  union  and  its  officers  from  inducing  plaintiffs'  employers  to 
discharge  them. 

HARVEY  C.J.A.:  The  plaintiffs  are  ten  printers  employed  in  the  com- 
posing rocm  of  the  Albertan,  a Calgary  morning  newspaper  and  in  their  state- 
ment of  claim  they  allege,  and  it  is  not  denied,  that  the  first  named  de- 
fendant i3  "a  corporation  under  the  laws  of  the  Dominion  of  Canada".  Another 
50  defendant  is  "Local  No.  1"  of  the  first  named  defendant.  The  other  two 
defendants  are  the  president  and  secretary  of  said  Local  No.  1. 

At  the  opening  of  the  trial  the  claim  was  abandoned  against  the  first 
named  defendant. 


Until  June  30,  1941,  the  plaintiffs  were  members  of  Local  No.  1 and 
had  been  employed  in  the  composing  room  of  the  Albertan  under  contract 
between  Local  No.  1 and  the  Albertan.  This  contract  was  entered  into  on 
July  8,  1938,  and  it  adopted  all  the  termB  of  a contract  between  Local  No.l 
60  and  the  Calgary  Herald,  a Calgary  evening  newspaper  "with  this  exception 
that  the  day  scale  only  shall  apply".  The  contract  was  for  three  years 
and  the  Herald  contract  fixed  the  rate  of  pay  at  85  cents  an  hour  for  day 
work,  "night  scale  to  be  $2.40  per  week  additional". 


Paragraph  1 of  the  contract  was  in  the  following  terms:  "Except  as 
hereinafter  provided,  the  Party  of  the  First  Part  [the  Albertan]  binds  it- 
self to  the  employment  in  its  Composing  Room  and  the  Departments  thereof  of 
mechanics  and  workmen  who  are  members  of  the  Calgary  Printing  Trades  Union, 
Local  No.  1,  Canadian  National  Printing  Trades  Union. 
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* (a)  By  Joint  agreement  between  the  Party  of  the  First  Part  and  the 
Party  of  the  Second  Part,  in  a case  of  emergency,  mechanics  and  workmen  who 
are  not  members  of  the  Calgary  Printing  Trades  Union  may  be  given  a permit, 
signed  Jointly  by  the  parties  to  this  Contract,  for  such  period  as  may  be 
agreed  upon,  to  work  in  the  Composing  room  of  the  Party  of  the  First  Part, 
or  until  such  time  as  the  Union  can  supply  the  required  number  of  competent 
men.  It  is  agreed  that  workers  under  such  permits  shall  be  governed  by 
the  provisions  of  this  Contract  in  respect  to  hours  and  wages. 

10 

" (b)  Should  the  Party  of  the  Second  Part  be  unable  at  any  time  for 
any  reason  whatsoever  to  provide  the  number  of  competent  mechanics  or  work- 
men called  for  by  the  office  who  are  members  of  their  organization  to 
efficiently  carry  on  the  work  of  the  composing  room  of  the  Party  of  the 
First  Part,  the  Party  of  the  First  Part  shall  have  the  right  to  temporarily 
employ  such  additional  mechanics  or  workmen  as  may  be  necessary  to  adequate- 
ly carry  on  such  operations." 

As  appears  the  printers  employed  in  the  Herald  and  the  Albertan 
20  were  all  members  of  Local  No.  1 and  they  constituted  nearly  the  whole  member 
ship,  the  number  in  the  Herald  being  greater  than  in  the  Albertan 

As  early  as  February  1941  Local  No.  1 began  to  take  steps  for  the 
negotiation  of  a new  contract  as  the  current  one  would  expire  on  July  7th 
following.  At  its  meeting  on  February  22nd  a scale  committee  consisting  of 
two  members  from  the  Herald  men  and  two  from  the  Albertan  men  was  named. 
Negotiations  were  begun  and  continued  and  on  June  7th  a meeting  of  Local 
No.  1 approved  an  agreement  with  the  Herald  at  92  cents  an  hour  and  a 
reference  to  arbitration  of  the  scale  with  the  Albertan  which  had  declined 
30  to  increase  the  then  current  scale.  At  a meeting  of  Local  No.  1 on  July  5th 
it  was  stated  that  the  Albertan  refused  to  be  bound  by  any  award  that 
raised  the  scale  beyond  the  85^  then  prevailing  and  any  cost  of  living 
bonus,  and  a motion  was  made  that  the  executive  officers  be  instructed  to 
sign  an  agreement  with  the  Albertan  "at  a scale  of  85?$  an  hour  day  and  night 
work,  plus  the  cost  of  living  bonus,  if  earned,  in  any  period  of  three 
months . " 

The  minutes  of  the  meeting  show  that  on  the  motion  being  put  the 
vote  was  35  in  favour  and  14  against  and  add  "failing  a three-quarter 
40  majority  the  motion  was  lost."  The  minutes  further  add  "the  question  was 
raised  that  the  motion  did  not  call  for  a change  in  the  scale  of  prices 
therefore  a three-fourths  majority  was  not  requirod.  After  consideration 
the  president  conceded  the  point  in  question  and  ruled  that  as  the  motion 
was  a continuance  of  the  pre- scale  a straight  majority  would  prevail  and 
ruled  that  the  motion  as  stated  had  carried.  The  ruling  was  not  challenged. 

The  explanation  of  this  is  found  in  ss.4  and  5 of  Article  XVI  of 
the  Constitution: 

50  "Sec. 4.  Not  less  than  three- fourths  of  the  members  entitled  to 

vote  on  Scale  of  Prices  shall  constitute  a quorum  to  act  on  such  altera- 
tions or  amendments. 

"Sec. 5.  No  member  shall  be  entitled  to  vote  on  any  amendment  or 
alteration  of  the  Scale  of  Prices  unless  he  shall  have  been  an  active 
member  in  good  standing  for  six  months.  It  shall  require  a three- fourths 
vote  of  such  members  voting  to  amend  or  alter  the  Scale  of  Prices.  Hours 
shall  be  considered  as  part  and  parcel  of  the  Scale  of  Prices." 

60  The  agreement  was  signed  on  July  8,  1941  for  a further  term  of  3 

years.  So  far  as  relevant  the  terms  are  the  same  as  those  of  the  agreement 
then  expired  except  for  the  words  "plus  the  cost  of  living  bonus  earned 
within  each  period  of  three  months  from  this  date." 

It  appears  that  on  June  27,  1941  by  0/C  4643  [75  Can.  Gaz.,  p.  108, 
s.3]  it  was  provided  that  "A  wartime  cost  of  living  bonus  separate  from  and 
in  addition  to  basic  wage  rates  shall  be  paid  except  for  good  cause  shown 
to  the  contrary  to  all  employees."  This  was  a substitution  for  the  pro- 
vision theretofore  that  it  might  be  paid. 
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The  insertion  of  that  provision  in  the  contract  did  not  create  the 
obligation  to  pay  the  cost  of  living  bonu3  but  was  merely  declaratory  of 
the  obligation  imposed  by  law. 

On  July  7th,  the  day  before  the  contract  was  signed,  the  manager  of 
the  Albertan  was  sent  a notice  signed  by  13  of  the  printers  working  in  the 
Albertan  in  the  following  terms:  "We  the  undersigned  wish  to  notify  you 
that  we  are  no  longer  members  of  the  C.N.P.T.U.  and  that  any  contract  entered 
10  into  with  the  C.N.P.T.U.  will  not  be  recognized  by  us."  Eight  of  those 
who  signed  that  notice  are  plaintiffs  in  the  action  and  there  was  an  in- 
timation that  another  of  the  plaintiffs  was  in  accord  with  them. 

At  that  time  none  of  those  printers  had  resigned  their  membership 
in  Local  1 nor  had  any  of  them  been  expelled  but  on  June  30th  they  had 
Joined  the  International  Typographical  Union  of  North  America,  a trade  union 
with  headquarters  in  the  United  States. 

One  of  the  obligations  of  members  of  Local  No.  1 was  "I  will  belong 
20  to  no  society  or  combination  composed  wholly  or  partly  of  printers  with  the 
intent  or  purpose  to  interfere  with  the  trade  regulations  or  influence  or 
control  the  legislation  of  this  union."  Also  an  opinion  had  been  expressed 
by  an  officer  of  the  Canadian  Union  that  a printer  could  not  be  a member  of 
both  unions  at  the  same  time.  It  appears  that  they  must  have  considered 
that  by  joining  the  International  Union  they  had  automatically  ceased  to 
be  members  of  the  Canadian  Union,  though  they  did  not  allow  that  to  keep 
them  from  attending  the  meeting  of  Local  No.  1 on  July  5th  and  opposing  the 
motion  to  enter  into  the  contract  with  the  Albertan. 

30  Nearly  all  of  the  Calgary  printers  had  been  members  of  the  Inter- 

national prior  to  1935  when  due  to  some  difference  they  broke  away  and 
formed  the  Canadian  Union.  Some  of  the  facts  connected  with  the  then 
disputes  are  disclosed  in  the  judgment  of  this  Division  in  Wright  v. 

Calgary  Herald,  [1938]  1 D.L.R.  111.  Attempts  had  been  made  from  time  to 
time  by  representatives  of  the  International  Union  to  get  the  men  back  into 
that  Union. 

The  plaintiffs  in  their  statement  of  claim  state  that  they  are  not 
members  of  Local  No.  1 but  are  members  of  the  International  Union.  All  but 
40  two  of  the  plaintiffs,  Bradford  and  Shaw,  had  indeed  been  formally  expelled 
from  Local  No.  1 before  the  action  was  begun.  But  before  the  expulsion  5 
of  them  in  answer  to  the  notice  of  the  meeting  called  to  try  them  signed 
a letter  to  Local  No.  1 stating  that  they  were  not  members  and  that  they 
represented  l6  members  of  the  Albertan  composing  room  whose  membership  had 
terminated  in  Local  No.  1 before  receiving  the  notice  of  the  meeting. 

Section  1 of  Article  XV  of  the  Constitution  of  Local  No.  1 is  as 
follows:  "For  the  purpose  of  determining  the  relative  standing  of  all 

persons  working  in  Calgary  newspaper  composing  rooms  and  job  offices  a 
50  slipboard  shall  be  provided  by  each  Chapel  upon  which  the  Chairman  shall 
keep  the  names  of  all  regulars  and  subs,  of  the  Chapel  in  order  of  their 
priority,  beginning  with  the  person  having  the  longest  continuous  service." 

The  minutes  of  the  meeting  at  which  8 of  the  plaintiffs  were  ex- 
pelled contain  the  following:  "The  Secretary  was  instructed  to  remove 
the  slips  on  these  men  from  the  board  of  the  Albertan  Chapel  immediately 
and  to  procure  replacements  to  complete  the  staff." 

The  names  were  removed  by  the  president  and  secretary  in  due  course 
60  and  3 days  after  the  meeting  on  September  l6th  the  secretary  wrote  the 

following  letter  to  the  Albertan:  "I  have  to  notify  you  that  the  following 
members  of  the  composing  room  staff:  A.  A Frawley,  F.  E.  Izzard,  N.  B. 

Reid,  N.  J.  Halpin,  W.  Lavery,  S.  A Gill,  A.  Mason,  J.  M.  Ragan,  B.  S. 
Corbett  are  no  longer  members  of  the  Calgary  Printing  Trades  Union,  there- 
fore have  no  standing  under  existing  contract. 

"In  keeping  with  Clause  Ono  of  the  agreement  between  the  Albertan 
Publishing  Company  and  thi3  Union,  these  men  will  be  replaced  with  members 
of  this  Union,  as  members  of  this  Union  become  available. 
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"Until  replacements  can  be  made  will  you  please  exercise  the  right 
in  Clause  1,  Section  (b)  and  instruct  your  superintendent,  Mr.  A.  P. 

Halpen,  to  engage  help  as  he  may  want  to  publish  editions. 

"I  wish  to  assure  you  that  it  is  the  desire  of  the  Union  to  make 
these  changes  with  as  little  trouble  and  inconvenience  to  you  as  possible. 
Thanking  you,  Yours  truly." 

10  He  also  wrote  as  follows  to  the  Superintendent:  "Referring  to  my 

letter  of  September  15,  re  members  of  your  staff  who  no  longer  are  members 
of  this  Union.  This  letter  will  introduce  Mr.  Fred  Cheesman,  a member  of 
the  Calgary  Printing  Trades  Union,  who  will  replace  Mr.  N.  J.  Halpin,  as  a 
member  of  your  regular  staff.  Yours  fraternally." 

Mr.  N.  J.  Halpin  though  one  of  the  9 expelled  members  is  not  a 
plaintiff  in  this  action. 

Efforts  were  made  by  Local  No.  1 to  secure  other  printers  to  become 
20  members  and  to  replace  the  printers  who  had  ceased  to  be  members. 

It  would  appear  that  prior  to  the  commencement  of  the  action  nothing 
had  been  accomplished  in  this  regard  but  subsequent  to  the  action  being 
begun,  one  man  was  offered  to  the  Albertan  to  supplant  the  plaintiff  Corbett. 
While  this  might  seem  to  be  in  disregard  of  the  interim  injunction  then 
existing,  plaintiffs'  counsel  stated  that  he  was  satisfied  it  was  due  to  a 
mi sunder standing. 

Thus  before  any  interference  whatever  with  the  plaintiffs  in  their 
30  work  with  the  Albertan,  beyond  taking  their  names  from  the  slip-board, 
which  had  no  effect  on  their  actual  working,  action  was  begun  by  them 
alleging  a conspiracy  on  the  part  of  the  defendants  "to  procure  the  dis- 
missal of  each  of  the  plaintiffs  from  his  said  employment  by  Albertan 
Publishing  Co.  Ltd."  * * * 

The  trial  Judge  was  apparently  of  the  opinion  that  unless  the 
sole  purpose  was  to  protect  their  interests  the  defendants'  acts  were  un- 
justified. In  this  he  was  clearly  wrong. 

40  I find  no  evidence  to  warrant  the  finding  of  the  trial  Judge  that 

the  intent  of  the  defendants  was  to  injure  the  plaintiffs.  Indeed  it 
points  in  my  opinion  to  quite  the  opposite  conclusion.  * * * 

While  I have  stated  that  I think  the  finding  of  the  trial  Judge 
that  the  defendants  had  the  intent  to  injure  the  plaintiffs  is  not  justified 
by  the  evidence,  I do  not  think  it  necessary  to  reverse  the  finding  in 
order  to  reverse  the  final  conclusion  reached  by  him. 

In  the  Crofter  case  Lord  Wright  said:  "The  plaintiff  has  to  prove 
50  actual  damage,  which  can  only  result  from  things  done.  Mere  malevolence 

does  not  damage  anyone The  appellants  [i.e. , plaintiffs]  must  establish 

that  they  have  been  damnified  by  a conspiracy  to  in jure "-that  is,  that 
there  was  a wilful  and  concerted  intention  to  injure  without  just  cause  and 
consequent  damage." 

It  is  clear  from  this  quotation  and  the  quotation  from  Viscount 
Simon  that  there  is  no  cause  of  action  unless  damage  has  resulted.  There 
is  no  evidence  whatever  of  damage  having  resulted  to  any  of  the  plaintiffs 
with  the  possible  exception  of  Corbett,  and  in  his  case  the  evidence  is 
60  quite  uncertain.  There  is  no  allegation  of  damage  in  the  statement  of 
claim  and  the  case  is  based  on  the  right  to  prevent  anticipated  damage. 

As  stated  there  would  appear  to  be  no  right  of  action  for  such  purpose. 

Moreover  in  my  opinion  the  evidence  instead  of  proving  that  the 
defendants'  acts  wore  wrongful  and  unlawful,  in  fact  establish  exactly  the 
reverse . 

Under  the  contract  with  the  Albertan,  it  was  their  right  to  have 
members  of  this  Union  alone  employed  in  the  composing  room  and  it  was  their 
70  duty  to  provide  suitable  men.  On  the  part  of  the  Albertan  it  was  its 
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obligation  to  employ  only  members  of  Local  No.  1 if  available  and  its 
right  in  tho  event  of  such  members  not  being  available  to  employ  temporarily 
such  additional  men  as  might  be  necessary.*  * * 


10 


v To  sum  up:  tho  plaintiffs  would  appear  to  have  no  cause  of  action 

\because  no  damage  was  suffered.  There  were  no  contractual  rights  shown 
to  exist  which  the  actions  of  the  defendants  would  affect.  It  seems  clear 
that  at  least  the  predominant  purpose  of  the  defendants'  acts  and  contem- 
plated acts,  was  the  protection  of  the  interests  of  themselves  and  their 
fellow  members  and  they  were  doing  and  proposing  to  do  something  which  was 
» clearly  lawful  and  by  means  which  were  equally  lawful. 


FORD  J.A.  (dissenting):  * * * As  I view  the  case  it  is  not  one  of  a 
"trade  war"  as  in  Crofter  Hand  Woven  Farris  Tweed  Co.  v.  Ye itch,  [1942]  1 
All  E.R.  142 , or  Sorrell  v." Smith,  I1925TA.C.  TOO j "nor  is  it,  ....a  war 
between  two  trade  unions.  It  is  a fight  by  a group  of  printers  to  maintain 
themselves  in  jobs  which  they  have  held  for  many  years,  against  what  I 
consider  to  be  the  unlawful  and  unjustifiable  acts  of  a Union  of  which  all 
20  or,  at  least,  some  of  them  were  members  at  tho  time  of  the  entering  into  by 
the  Union  of  the  contract  which  is  put  forward  as  justification. 

If,  however,  it  is  to  be  regarded  as  a "trade  war"  this  must  not  be 
lost  sight  of  that  the  predominant  purpose  which  the  appellants  must  con- 
vince us  the  evidence  supports  is  the  lawful  protection  of  their  lawful 
interests. 

In  my  opinion  the  case  is  not  necessarily  governed  by  the  principle 
of  the  Crofter  case  or  Sorrell  v.  Smith,  but  is  rather  to  be  considered  on 
30  the  footing  of  the  principle  of  the  cases  which  hold  that  the  violation  or 
the  procuring  of  the  violation  of  a legal  right  knowingly  committed  is  a 
cause  of  action  if  there  is  no  sufficient  justification  for  the  inter- 
ference, in  dealing  with  which  it  should  be  remembered  that  if  illegal 
means  are  used  to  bring  about  the  violation  the  question  of  justification 

does  not  come  into  tho  discussion. 

\ 

The  violation  of  the  legal  right  is  in  itself  damage  and  if  it  is, 
as  here,  intended  that  further  damage  is  to  bo  caused  I see  no  reason  why 
an  injunction  to  restrain  it  is  not  the.  appropriate  remedy  when  an  award  of 
40  damages  cannot  be  an  adequate  remedy. 


Furthermore,  the  alteration  of  tho  slip-board  was  itself  a damage 
to  the  respondents  whose  names  wore  remove!?,  from  it.  The  slip-board  showed 
the  priorities  to  which  the  men  woro  entitled.  These  priorities  are 
applicable  only  to  the  composing  room  of  the  Albertan  and  not  to  employment 
of  printers  elsewhere.  It  Is  not,  in  my  opinion,  necessary  to  go  as  far 
as  the  learned  trial  Judge  end  to  conclude  that  the  removal  of  the  names 
of  the  employees  from  the  slip-board  was  "the  equivalent  of  their  being 
discharged  from  their  employment",  though  this  is  undoubtedly  the  result 
50  aimed  at  by  the  appellants. 

Dealing  with  the  case  on  the  as siun.pt ion  that  the  1941  contract  was 
valid  as  against  and  binding  on  the  plaintiffs  that  contract  clearly  gave 
no  right  to  the  defendants  to  take  the  law  into  their  own  hands  and  enter 
the  composing  room  and  alter  the  men's  priorities.  This  act,  in  my  opinion, 
constitutes  illegal  moans  which  fact  renders  it  unnecessary  to  consider  the 
question  of  just  cause  whether  the  act  is  that  of  one  or  of  more  than  one 
in  combination. 

60  What  scorns  to  be  overlooked  in  tho  argument  presented  to  us  is  the 

fundamental  fact  that  the  respondents  are  employees  of  the  Albertan  Publish- 
ing Co.  Ltd.  and  that  tho  relation  of  master  and  servant  exists  between 
employer  and  employed.  This  fact  is  inherent  even  in  the  limitations  placed 
upon  the  master  as  to  whom  ho  is  to  employ  and  upon  his  powers  of  dismissal. 
I say  this  while  having  in  mind  the  decision  of  this  Division  in  Wright  v. 

C algary  Herald , [1938]  1 D.L.R.  Ill,  in  which  Young  v.  C N.R. , [ 1931 T 1 
D.L.R.  645,  A.C.  83,  was  applied  to  a somewhat  similar  agreement,  and,  for 
present  purposes,  assuming  the  fullest  right  in  the  appellant  Union  to 
"collective  bargaining"  and,  for  present  purposes,  assuming  that  the  Al- 
bertan composing  room  is  a "closed  shop." 
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The  agreement,  however,  gives  no  right  to  the  appellants  to  do 
what  they  conspired  to  do  and  did.  ...... 

If  the  respondents  were  not  members  of  the  Union  at  the  time  the 
acts  complained  of  were  committed  it  may  be,  subject  to  what  is  hereafter 
said,  that  the  appellants  would  be  justified  in  requiring  the  employers  to 
discharge  them  and  would  be  justified  in  taking  all  lawful  means  to  bring 
about  that  result.  I refrain  from  expressing  any  opinion  as  to  what  the 
10  rights  of  the  Union  are,  assuming  the  contract  to  have  been  validly  made, 
except  to  say  that  I doubt  that  the  agreement  is  one  which  the  Courts  can 
enforce  by  injunction  or  otherwise,  or  that  "Trade  Union  Law"  in  Canada  has 
developed  so  far  as  to  give  complete  power  to  a trade  union  to  induce  or 
bring  about  the  dismissal  from  their  employment  of  workmen  who  at  the  timo 
their  employment  commenced  were  members  of  the  Union,  except  within  the 
limits  of  a constitution  by  which  they  have  bound  themselves. 

An  alternative  reason  why,  in  my  opinion,  the  acts  complained  of 
were  not  justified  is  that  the  contract  was  not  validly  entered  into.  I 
20  agree  with  the  learned  trial  Judge  that  the  contract  was  not  binding  on  the 
respondents  and  that  whether  or  not  at  the  timo  it  was  entered  into  they 
were  still  members  of  the  Union.  At  that  time  some  at  least  of  the  plain- 
tiffs were  members  and  in  my  opinion  they  have  the  right  to  attack,  for  the 
purposes  of  this  action,  the  validity  of  the  contract  without  the  Albertan 
Publishing  Co.  being  made  a party. 

I cannot  find  anything  in  the  constitution  or  by-laws  of  the  Union 
which  provides  for  the  making  of  such  a contract  as  the  one  in  question, 
but  this  much  is  clear  that  to  adopt  or  alter  or  amend  what  is  called 
30  "Scale  of  Prices"  Article  XVI  of  the  Constitution  must  be  followed.  That 
Article  is  as  follows: 

"Sec.l--The  Union  shall  adopt  a Scale  of  Prices  which  shall  be 
strictly  enforced  under  its  Constitution  and  Bylaws. 

"Sec.2--All  motions  for  amendments  or  alterations  of  Scale  of 
Prices  shall  be  read  to  the  Union  at  least  one  month  previous  to  being 
acted  upon. 

^0  "Sec.3--All  questions  or  resolutions  in  reference  to  the  Scale  of 

Prices  shall,  before  adoption,  be  considered  in  committee  of  the  whole. 

"Sec.4--Not  loss  than  three-fourths  of  the  members  entitled  to  vote 
on  Scale  of  Prices  shall  constitute  a quorum  to  act  on  such  alterations  or 
amendments. 

"Soc.5~“Wo  member  shall  bo  entitled  to  vote  on  any  amendment  or 
alteration  of  the  Scale  of  Prices  unless  ho  shall  have  been  an  active  member 
in  good  standing  for  six  months.  It  shall  require  a three- fourths  vote  of 
50  such  members  voting  to  amend  or  alter  the  Scale  of  Prices.  Hours  shall  be 
considered  as  part  and  parcel  of  the  Scale  of  Prices." 

It  is,  in  my  opinion,  clear  that  this  Article  was  violated  in  two 
respects,  namely,  the  question  was  not  "considered  in  committee  of  the 
whole"  and  the  requisite  majority  was  not  obtained. 

Furthermore,  in  my  opinion,  the  right  to  enter  into  such  a contract 
as  the  one  in  question  is  governod  by  what  is  now  c.  280  of  the  Revised 
Statutes  of  Alberta,  19^2  [industrial  Conciliation  and  Arbitration  Act] 

60  which  provides  for  and  placos  limitations  on  what  is  known  as  "Collective 
Bargaining." 

No  attempt  was  mado  to  comply  with  this  Act  from  which  it  is  clear 
that  it  was  the  employees  in  tho  composing  room  of  the  Albertan,  who  alone 
wore  the  "employees  affected" , and  it  was  they  alone  who  could  appoint  a 
bargaining  agent  which  might  be  a negotiating  committee  or  a trade  union. 

The  appellant  Union  was  never  authorized  to  conduct  the  collective  bargain- 
ing which  brought  about  the  contract  in  question.  In  fact  it  was  entered 
into  in  defiance  of  and  against  the  protest  of  the  employees  who  alone 
70  were  affected  and  by  the  compulsion  of  the  employees  of  another  employer, 
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namely , the  Calgary  Herald  Ltd. 

In  whatever  way  the  contract  in  question  is  looked  at  I am  of  the 
opinion  that  the  acts  of  the  appellants  were  a wrongful  and  unjustifiable 
interference  with  the  respondents  as  employees  of  the  Albertan  Publishing 
Co.  Ltd.  whether  done  singly  or  as  conspirators,  which  interference  has 
resulted  in  damage. 


10  Appeal  ad-lowed. 

[Ewing  and  Howson  JJ.A.  concurred  with  Harvey  C.J.A.  The  dissenting 
opinion  of  Lunnoy  J.A.  is  omitted.  ] 


4 Pestatement  of  the  Law  of  Torts  (1939) 

Section  775.  Workers  are  privileged  intentionally  to  cause  harm  to  another 
by  concerted  action  if  the  object  and  the  means  of  their  concerted  action 
20  are  proper;  they  are  subject  to  liability  to  the  other  for  harm  so  caused 
if  either  the  object  or  the  means  of  their  concerted  action  is  improper. 


Section  777.  * * * an  "object"  of  concerted  action  by  workers  against  an 

employer  is  an  act  required  in  good  faith  by  them  of  the  employer  as  the 
condition  of  their  voluntarily  ceasing  their  concerted  action  against  him. 


Comment  a:  Concerted  action  by  workers,  like  any  other  human  action,  is 
directed  toward  the  attainment  of  more  or  less  specific  aims  and  may  be 
actuated  by  a variety  of  desires.  The  immediate  aim  of  specific  action  may 
30  be  but  a means  of  accomplishing  a broader  purpose.  Some  effects  of  the 

workers'  conduct  may  be  specifically  desired  by  them  as  ends  in  themselves; 
others  as  means  to  an  end;  and  still  others  may  be  regretted  though  re- 
garded. as  inevitable.  Analyses  of  the  purposes,  objects  or  motives  of 
concerted  action  of  workers  are  therefore  apt  to  be  vague  and  confusing. 

The  same  conduct  is  frequently  viewed  by  different  persons  as  directed 
towards  different  aims.  Adjectives  such  as  "direct"  or  "indirect", 
"primary"  or  "secondary",  "immediate"  or  "ultimate",  are  commonly  used  to 
indicate  that  aspect  of  the  aims  or  consequences  of  concerted  action  that 
the  speaker  wishes  to  emphasize.  And  judgment  as  to  the  legal  propriety 
40  of  the  conduct  frequently  affects  the  description  of  its  aims.  The  defini- 
tion in  this  Section  is  calculated  to  avoid  this  confusion,  to  limit  the 
concept  of  an  object  of  concerted  action  to  a colorless  objective  fact 
without  inquiry  into  its  consequences  and  to  eliminate  from  the  process  of 
ascertaining  that  object  any  inquiry  into  the  propriety  of  the  conduct. 
After  the  object  of  concerted  action  is  ascertained  its  propriety  is  de- 
termined by  the  rules  stated  in  Sections  rjQk~rJ9^-  Even  if  the  object  is 
proper,  however,  there  are  limitations  on  the  means  which  may  be  used  to 
attain  it.  These  are  stated  in  Sections  797"808. 


50 


60 


70 


[Attention  should  bo  centred  on  the  question  of  what  a plaintiff 
must  show  to  establish  his  cause  of  action  in  the  typo  of  case  considered 
in  this  chapter.  Is  it  enough  to  establish  intentional  causing  of  harm 
or  must  the  plaintiff  go  further  to  show  that  the  defendants  actod  for  an 
improper  object?  To  use  the  terminology  of  the  English  cases,  does  the 
burden  of  proving  "just  cause  or  excuse"  or  of  showing  "justification" 
rest  on  the  defendants,  or  must  the  plaintiff  show  the  want  of  "justifi- 
cation"? To  use  American  terminology,  must  the  plaintiff  show  the  want  of 
any  "privilege"  or  must  the  defendants  establish  their  "privilege"?  Cf ♦ 
Evatt  J.  in  McKeman  v.  Fraser  (1931),  46  C.L.R.  3^3>  at  pp.  378-9:  "Does 
the  plaintiff  prove  a prima  facie  case  by  shoving  that  the  defendants  in- 
tentionally caused  him  injury?  Or  must  he  also  show,  as  part  of  his  case, 
that  the  "object",  ’purpose",  "motive",  or  "intention"  of  the  defendants 
was  to  injure  him  out  of  personal  malice  or  some  other  bad  motive?  How  far 
is  the  desire  to  protect  "legitimate"  trade,  professional  or  industrial 
interests  an  answer  to  the  claim  in  tort?  Must  the  defendants  prove  the 
existence  of  such  desire  or  fail?  Or  will  the  plaintiff  fail  if  he  leads 
evidence  which  points  as  much  to  the  existence  of  such  a desire  as  it  does 
to  that  of  malicious  injury?  And  what  is  "malice"  in  such  connection?"  . 

Consider  the  position  taken  on  this  matter  by  the  judges  in  the 
Mogul  case,  in  Sorrell  v.  Smith  and  in  the  Crofter  case.  Note  also  that 
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an  issue  of  justification  arisos  in  the  "inducing  broach  of  contract"  cases 
infra.  Is  the  problem  the  same?] 


3 . Statutory  Relief  against  Liability  for  Conspiracy . 

The  Trades  Disputes  Act,  1906  (Imp.),  c.47 

10  1.  The  following  paragraph  shall  be  added  as  a new  paragraph  after 

the  first  paragraph  of  section  three  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875: 

"An  act  done  in  pursuance  of  an  agreement  or  combination  by  two  or 
more  persons  shall,  if  done  in  contemplation  or  furtherance  of  a trade 
dispute,  not  be  actionable  unless  the  act,  if  done  without  any  such  agree- 
ment or  combination,  would  be  actionable" . 

4.  (l)  An  action  against  a trade  union,  whether  of  workmen  or 

20  masters,  or  against  any  members  or  officials  thereof  on  behalf  of  them- 
selves and  all  other  members  of  the  trade  union  in  respect  of  any  tortious 
act  alleged  to  have  been  committed  by  or  on  behalf  of  the  trade  union, 
shall  not  be  entertained  by  any  court. 

(2)  Nothing  in  this  section  shall  affect  the  liability  of  the 
trustees  of  a trade  union  to  be  sued  in  the  events  provided  for  by  the 
Trades  Union  Act,  1871,  section  nine,  except  in  respect  of  any  tortious 
act  committed  by  or  on  behalf  of  the  union  in  contemplation  or  in  further- 
ance of  a trade  dispute. 

30 

[As  to  the  meaning  of  the  phrase  "in  contemplation  or  furtherance 
of  a trade  dispute",  see  the  note  on  p.  20,  supra.  See  also  Rex  v.  Tearse , 
[1945]  1 K.B.  1,  supporting  the  view  that  an  "act  done  in  furtherance" 
meant  an  act  done  when  the  dispute  had  come  into  existence;  "if  'act  done 
in  furtherance'  had  meant  or  included  an  act  done  with  a view  to  the  dis- 
pute and  before  it  came  into  existence,  there  was  no  need  for  the  words 
'in  contemplation  of'".  Noto  the  view  of  Lord  Macnaghten  in  Quinn  v. 
Leathern,  supra:  "I  do  not  think  that  the  acts  done  by  the  defendants  were 
done  ' in  contemplation  or  furtherance  of  a trade  dispute  between  employers 

40  and  workmen' . So  far  as  I can  see,  there  was  no  trade  dispute  at  all. 

Leathern  had  no  difference  with  his  men.  They  had.  no  quarrel  with  him 

There  was  certainly  no  trade  dispute  in  the  case  of  Munce  ([l90l]  A.C.  495, 
511)".  In  the  Crofter  case,  supra,  Viscount  Maugham  asserted  that  "what 
was  done  was  not  'in  furtherance  of'  or  'in  contemplation  of'  a trade  dis- 
pute". ([1942]  A.C. 435,  454).  Note  that  in  the  Crofter  case,  the  Trade 
Disputes  Act,  1906  was  deemed  inapplicable,  the  action  being  against  the 
defendants  in  their  personal  capacity. ] 

50  Rights  of  Labour  Act,  1944  (Qnt.),  c.54 

Section  3*  An y act  done  by  two  or  more  members  of  a trade  union,  if  done 
in  contemplation  or  furtherance  of  a trade  dispute,  shall  not  be  actionable 
unless  the  act  would  be  actionable  if  done  without  any  agreement  or  combina 
tion. 

2 . A trade  union  shall  not  be  made  a party  to  any  action  in  Einy 
court  unless  such  trade  union  may  be  so  made  a party  irrespective  of  any 
of  the  provisions  of  this  Act  or  of  the  Labour  Relations  Board  Act,  1944. 

60 

[Similar  provisions  are  contained  in  ss.  20  and  21  of  the  Trade 
Union  Act,  1944  (Sask.  2nd  seas.),  c.69.] 
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4 . Inducing  Breach  of  Contract:  Herein  algo  of  Interference  with  Non- 

C ont  ractual  Relati  on  chips 


LUMT.RY  v.  GY E.  In  the  Court  of  Queen's  Bench.  1853 • 2 El.  & Bl.  2l6. 

Action  for  damages  against  the  defendant  for  inducing  the  breach 
by  Miss  Wagner,  an  opera  singer,  of  a contract  which  the  defendant  knew 

10  she  had  with  the  plaintiff  to  perform  exclusively  in  his  theatre.  Demurrer 

by  the  defendant. 

CROMPTON  J.  * * * It  was  said,  in  support  of  the  demurrer,  that  it 
did  not  appear  in  the  declaration  that  the  relation  of  master  and  servant 
ever  subsisted  between  the  plaintiff  arid  Miss  Wagner;  that  Miss  Wagner  was 
not  averred,  especially  in  the  two  first  counts,  to  have  entered  upon  the 
service  of  the  plaintiff;  and  that  the  engagement  of  a theatrical  performer, 
even  if  the  performer  has  entered  upon  the  duties,  is  not  of  such  a nature 
as  to  make  the  performer  a servant,  within  the  rule  of  law  which  gives  an 

20  action  to  the  master  for  the  wrongful  enticing  away  of  his  servant.  And  it 

was  laid  down  broadly,  as  a general  proposition  of  law,  that  no  action  will 
lie  for  procuring  a person  to  break  a contract,  although  such  procuring  is 
with  a malicious  intention  and  causes  great  and  immediate  injury.  And  the 
law  as  to  enticing  servants  was  said  to  be  contrary  to  the  general  rule 
and  principle  of  law,  and  to  be  anomalous,  and  probably  to  have  had  its 
origin  from  the  state  of  society  when  serfdom  existed,  and  to  be  founded 
upon,  or  upon  the  equity  of,  the  Statute  of  Labourers.  It  was  said  that 
it  would  be  dangerous  to  hold  that  an  action  was  maintainable  for  persuading 
a third  party  to  break  a contract,  unless  some  boundary  or  limits  could  be 
30  pointed  out;  and  that  the  remedy  for  enticing  away  servants  was  confined  to 
cases  where  the  relation  of  master  and  servant,  in  a strict  sense,  subsisted 
between  the  parties;  and  that,  in  all  other  canes  of  contract,  the  only 
remedy  was  against  the  party  breaking  the  contract. 

Whatever  may  have  been  the  origin  or  foundation  of  the  law  as  to 
enticing  of  servants,  and  whether  it  bo,  as  contended  by  the  plaintiff,  an 
instance  and  branch  of  a wider  rule,  or  whether  it  bo,  as  contended  by  the 
defendant,  an  anomaly  and  an  exception  from  the  general  rule  of  law  on  such 
subjects,  it  must  now  be  considered  clear  law  that  a person  who  wrongfully 
40  and  maliciously,  or,  which  is  the  same  thing,  with  ~ 

' relation  aubJalatlngLJaifewifi^^ 

depart  from  the  master1  s service,  or  by  harbouring  and  keeping  him  as 

servant  after  he  has  quitted  it  and  during  the  time  stipulated  for  as  the 

jperiod  of  service,  whereby  the  master  is  injured,  commits  a wrongful  act  for 
, which  he  is  responsible  at  law.  I think  that  the  rule  applies  wherever" 
the  wrongful  interruption  operates  to  prevent  the  service  during  the  time 
for  which  the  parties  have  contracted  that  the  service  shall  continue:  and 
I think  that  the  relation  of  master  and  servant  subsists,  sufficiently  for 
the  purpose  of  such  action,  during  the  time  for  which  thoro  is  in  existence 
50  a binding  contract  of  hiring  and  service  between  the  parties;  and  I think 
that  it  is  a fanciful  and  technical  and  unjust  distinction  to  say  that  the 
not  having  actually  entered  into  the  service,  or  that  tho  service  not 
actually  continuing,  can  make  any  difference.  * * * 

But  it  was  further  3aid  that  the  engagement,  employment,  or  service, 
in  the  present  case,  was  not  of  such  a nature  as  to  constitute  the  relation 
of  master  and  servant,  so  as  to  warrant  the  application  of  the  usual  rule 
of  law  giving  a remedy  in  case  of  enticing  away  servants.  The  nature  of 
the  injury  and  of  the  damage  being  the  came,  and  the  supposed  right  of  action 
60  being  in  strict  analogy  to  the  ordinary  case  of  master  and  servant,  I see 
no  reason  for  confining  tho  case  to  services  or  engagements  under  contracts 
for  services  of  any  particular  description;  and  I think  that  tho  remedy,  in 
the  absence  of  any  legal  reason  to  the  contrary,  may  well  apply  to  all  cases 
where  there  is  an  unlawful  and  malicious  enticing  away  of  any  person  employed 
to  give  his  personal  labour  or  service  for  a given  time,  under  the  direction 
of  a master  or  employer,  who  is  injured  by  tho  wrongful  act;  more  especially 
when  the  party  is  bound  to  give  such  personal  services  exclusively  to  the 
master  or  employer;  though  I by  no  moans  say  that  tho  service  need  be  ex- 
clusive. * * * 
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It  does  not  appear  to  me  to  "be  a sound  answer,  to  say  that  the  aot 
in  such  cases  is  the  act  of  the  party  who  breaks  the  contract;  for  that 
reason  would  apply  in  the  acknowledged  case  of  master  and  servant.  Nor  is 
it  an  answer  to  say  that  there  is  a remedy  against  the  contractor,  and  that 
the  party  relies  on  the  contract;  for,  besides  that  reason  also  applying 
to  the  case  of  master  and  servant,  the  action  on  the  contract  and  the  action 
against  the  malicious  wrongdoer  may  be  for  a different  matter;  and  the 
damages  occasioned  by  such  malicious  injury  might  be  calculated  on  a very 
10  different  principle  from  the  amount  of  the  debt  which  might  be  the  only  sum 
recoverable  on  the  contract.  * * * 

ERIE,  J.:  The  question  raised  upon  this  demurrer  is,  Whether  an 
action  will  lie  by  the  proprietor  of  a theatre  against  a person  who  mali- 
ciously procures  an  entire  abandonment  of  a contract  to  perform  exclusively 
at  that  theatre  for  a certain  time;  whereby  damage  was  sustained?  And  it 
seems  to  me  that  it  will.  The  authorities  are  numerous  and  uniform,  that 
an  action  will  lie  by  a master  against  a person  who  procures  that  a servant 
should  unlawfully  leave  his  service.  The  principle  involved  in  these  cases 
20  comprises  the  present;  for,  there,  the  right  of  action  in  the  master  arises 
from  the  wrongful  act  of  the  defendant  in  procuring  that  the  person  hired 
should  break  his  contract,  by  putting  an  end  to  the  relation  of  employer 
and  employed;  and  the  present  oase  is  the  some.  If  it  is  objected  that  this 
class  of  actions  for  procuring  a breach  of  contract  of  hiring  rest3  upon  no 
principle,  and  ought  not  to  be  extended  beyond  the  cases  heretofore  decided, 
and  that,  as  those  have  related  to  contracts  respecting  trade,  manufactures, 
or  household  service,  and  not  to  performance  at  a theatre,  therefore  they 
are  no  authority  for  an  action  in  respect  of  a contract  for  such  performance 
the  answer  appears  to  me  to  be,  that  the  class  of  cases  referred  to  rests 
30  upon  the  principle  that  the  procurement  of  the  violation  of  the  right  is  a 
cause  of  action,  and  that,  when  this  principle  is  applied  to  a violation  of 
a right  arising  upon  a contract  of  hiring,  the  nature  of  the  service  con- 
tracted for  is  immaterial.  It  is  clear  that  tho  procurement  of  the  viola- 
tion of  a right  is  a cause  of  action  in  all  instances  where  the  violation 
is  an  actionable  wrong,  as  in  violations  of  a right  to  property,  whether 
real  or  personal,  or  to  personal  security:  he  who  procures  the  wrong  is  a 
joint  wrongdoer,  and  may  be  sued,  either  alone  or  jointly  with  the  agent, 
in  the  appropriate  action  for  tho  wrong  complained  of.  Where  a right  to  the 
performance  of  a contract  has  been  violated  by  a breach  thereof,  the  remedy 
^0  is  upon  tho  contract  against  the  contracting  party;  and,  if  he  is  made  to 
indemnify  for  such  breach,  no  further  recourse  is  allowed;  and,  as  in  case 
of  the  procurement  of  a breach  of  contract  the  action  is  for  a wrong  and 
cannot  be  joined  with  the  action  on  the  contract,  and  a3  the  act  itself  is 
not  likely  to  be  of  frequent  occurrence  nor  easy  of  proof,  therefore  the 
action  for  this  wrong,  in  respect  of  other  contracts  than  those  of  hiring, 
are  not  numerous;  but  still  they  seem  to  me  sufficient  to  show  that  tho 
principle  has  been  recognised.  * * * 

With  respect  to  the  objection  that  the  contracting  party  had  not 
50  begun  the  performance  of  the  contract,  I do  not  think  it  a tenable  ground 
of  defence.  The  procurement  of  the  breach  of  the  contract  may  be  equally 
injurious,  whether  the  service  has  begun  or  not,  and  in  my  judgment  ought 
to  be  equally  actionable,  as  the  relation  of  employer  and  employed  is 
constituted  by  the  contract  alone,  and  no  act  of  service  is  necessary 
thereto. 

WIGHTMAN,  J.:  * * * In  the  present  case  there  is  the  malicious 
procurement  of  Miss  Wagner  to  break  her  contract,  and  the  consequent  loss 
to  the  plaintiff.  Why  then  may  not  the  plaintiff  maintain  an  action  on 
60  the  case?  Because,  as  it  is  said,  the  loss  or  damage  is  not  the  natural  or 
legal  consequence  of  the  acts  of  the  defendant.  There  is  the  injuria,  and 
the  damnum;  but  it  is  contended  that  the  damnum  is  neither  the  natural  nor 
legal  consequence  of  the  injuria,  and,  that,  consequently,  the  action  is 
not  maintainable,  as  the  brooking  her  contract  was  the  spontaneous  act  of 
Miss  Wagner  herself,  who  was  under  no  obligation  to  yield  to  the  persuasion 
or  procurement  of  the  defendant.  * * * 

It  was  undoubtedly  prime  facie  on  unlawful  act  on  the  part  of  Miss 
Wagner  to  break  her  contract,  and  therefore  a tortious  act  of  the  defen- 
70  dant  maliciously  to  procure  her  to  do  so;  and,  if  damage  to  the  plaintiff 
followed  in  consequence  of  that  tortious  act  of  the  defendant,  it  would 
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seem,  upon  the  authority  of  the  two  cases  referred  to,  of  Green  v.  Button, 

2 C.M.  & R.  707,  and  Winsmore  v.  Greenbank,  Wills s,  577,  as  well  as  upon 
general  principle,  that  an  action  on  the  case  is  maintainable.  * * * 

It  is  not,  however,  necessary,  for  the  maintenance  of  the  third 
count  of  the  declaration  at  least,  to  rely  upon  so  general  a principle; 
for  the  case,  at  ell  events,  appears  to  me  to  fall  within  the  cases  which 
the  defendant  considers  are  exceptions  to  a general  rule,  and  in  which 
10  actions  have  been  held  maintainable,  for  procuring  persons  to  quit  the  ser- 
vice in  which  thoy  had  boon  retained  and  employed.  The  defendant  contends 
that  the  exception  is  limited  to  tho  cases  of  apprentices  and  menial  ser- 
vants and  others  to  whom  the  provisions  of  the  Statutes  of  Labourers  would 
be  applicable.  It  appears  to  me,  however,  upon  consideration  of  the  cases 
cited  upon  the  argument,  that  the  right  of  an  employer  to  maintain  an  action 
on  the  case  for  procuring  or  inducing  persons  in  his  service  to  abandon 
their  employment  is  not  so  limited;  but  that  it  extends  to  the  case  of 
persons  who  have  contracted  for  personal  service  for  a time,  and  who  during 
the  period  have  been  wrongfully  procured  and  incited  to  abandon  such  service, 
20  to  the  loss  of  the  persons  whom  they  had  contracted  to  serve.  The  right  to 
maintain  such  an  action  is  by  the  common  law,  and  not  by  the  Statute  of 
Labourers,  which  however  gives  a remedy,  which  the  common  law  did  not,  in 
cases  where  persons,  within  the  purview  of  the  Statute,  have  voluntarily 
left  the  service  in  which  they  were  engaged,  and  have  been  retained  by 
another  who  knew  of  their  previous  employment.  * * * 

The  more  modem  cases  give  instances,  and  contain  dicta  of  Judges, 
which  appear  to  warrant  a more  extended  application  of  the  right  of  action 
for  procuring  a servant  to  leave  his  employment  than  that  contended  for  by 
30  the  defendant.  In  Hart  v.  Aldridge,  1 Cowp.  54,  the  plaintiff  brought  an 
action  for  enticing  away  the  plaintiff’ s servants  who  worked  for  him  as 
journeymen  shoemakers.  It  appeared  that  they  worked  for  the  plaintiff  for 
no  determinate  time,  but  only  by  the  piece,  and  had,  at  the  time  of  the  en- 
ticing away,  each  a pair  of  shoes  of  the  plaintiff  unfinished.  It  was 
contended  that  a journeyman  hired  not  for  time  but  by  the  piece  was  not  a 
servant;  but  Lord  Mansfield  said  that  by  being  found  to  bo  the  plaintiff' s 
"journeymen"  they  were  found  to  be  the  plaintiff’s  servants.  * * * In 
Blake  v.  Lanyon,  6 T.R.  221,  which  was  a case  very  similar  in  respect  to 
the  nature  of  the  service  to  that  of  Hart  v.  Aldridge,  it  was  stated  by  the 
40  Court,  as  a general  proposition,  that  " a person  who  contracts  with  another 
to  do  certain  work  for  him  is  the  servant  of  that  other  till  the  work  is 
finished."  These  cases  appear  to  me  to  be  very  strong  authorities  in 
favour  of  the  plaintiff,  as  far  as  least  as  regards  the  third  count.  Two 
cases  however  were  cited  for  the  defendant,  as  direct  authorities  against 
tho  maintenance  of  the  present  action.  The  first  was  that  of  Ashley  v. 
Harrison,  1 Peake's  N.P.C.  194,  S.C.l  Esp.  N.P.C.  48,  in  which  tho  plain- 
tiff declared  that  he  had  retained  Madam  Mara  to  sing  publicly  for  him.  in 
certain  musical  performances  which  he  exhibited  for  profit  at  Covent  Garden 
Theatre,  but  that  the  defendant,  contriving  to  lessen  his  profits  and  to 
50  deter  Madam  Mara  from  singing,  published  a libel  concerning  her  which  de- 
terred her  from  singing,  as  she  could  not  sing  without  danger  of  being 
assaulted  and  ill  treated  in  consequence  of  the  libel.  Lord  Kenyon  held, 
at  Nisi  Prius,  that  the  action  was  not  maintainable,  as  the  injury  was  too 
remote.  The  case  does  not  appear  to  have  undergone  much  discussion;  it  was 
only  a decision  at  Nisi  Prius;  but  it  is  clearly  distinguishable  from  the 
present,  as  Madam  Mara  was  deterred  from  singing,  not  directly  in  conse- 
quence of  anything  done  by  the  defendant,  but  in  consequence  of  her  fear 
that  what  he  did  might  induce  somebody  else  to  assault  and  ill  treat  her. 

The  injury  in  that  case  may  have  been  well  held  to  be  too  remote;  but  it 
60  does  not  at  all  resemble  this,  where  the  loss  is  the  direct  consequence  of 
the  defendant's  act.  The  other  case  was  that  of  Taylor  v.  Neri,  1 Esp. 

N.P.C.  386,  which  certainly  bears  more  directly  upon  the  present.  The 
declaration  stated  that  the  plaintiff,  being  manager  of  the  Opera  house, 
had  engaged  Breda  to  sing;  that  tho  defendant  boat  him;  whereby  the  plain- 
tiff lost  his  service.  Lord  Chief  Justice  Eyre  expressed  a doubt  whethor 
the  action  was  maintainable,  observing  that,  if  such  an  action  could  be 
supported,  every  person  whose  servant,  whether  domestic  or  not,  was  kept 
away  a day  from  his  business  could  maintain  an  action.  He  was  of  opinion 
that  Breda  was  not  a servant  at  all.  The  case  was  very  little  discussed, 
was  a decision  at  Nisi  Prius,  and  does  not  appear  to  have  undergone  much 
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consideration;  and,  without  adverting  to  some  distinctions  between  that 
and  the  present  case,  it  can  hardly  be  considered  as  an  authority  of  much 
weight  for  the  defendant. 

COLERIDGE,  J.  (dissenting):  * * * The  demurrers  raise  the  questions, 
Whether  an  action  will  lie  against  a third  party  for  maliciously  and  in- 
juriously enticing  and  procuring  another  to  break  a contract  for  exclusive 
service  as  a singer  and  theatrical  performer:  in  the  first  place,  while  the 
10  contract  is  merely  executory;  in  the  second,  after  it  is  in  course  of 

execution?  I make  no  distinction  between  the  counts,  and  am  of  opinion 
that  it  will  not  in  either  case,  and  that  the  defendant  is  entitled  to  our 
Judgment  generally. 

In  order  to  maintain  this  action,  one  of  two  propositions  must  be 
maintained;  either  that  an  action  will  lio  against  any  one  by  whose  per- 
suasions one  party  to  a contract  is  induced  to  break  it  to  the  damage  of 
the  other  party,  or  that  the  action,  for  seducing  a servant  from  the  master 
or  persuading  one  who  has  contracted  for  service  from  entering  into  the 
20  employ,  is  of  so  wide  application  as  to  embrace  the  case  of  one  in  the 

position  and  profession  of  Johanna  Wagner.  After  much  consideration  and 
inquiry  I am  of  opinion  that  neither  of  these  propositions  is  true;  and 
they  are  both  of  them  so  important,  and,  if  established  by  Judicial  de- 
cision, will  lead  to  consequences  so  general,  that,  though  I regret  the 
necessity,  I must  not  abstain  from  entering  into  remarks  of  some  length 
in  support  of  my  view  of  the  law. 

It  may  simplify  what  I have  to  say,  if  I first  state  what  are  the 
conclusions  which  I seek  to  establish.  They  are  these:  that  in  respect  of 
30  breach  of  contract  the  general  rule  of  our  law  is  to  confine  its  remedies 

by  action  to  the  contracting  parties,  and  to  damages  directly  and  proximately 
consequential  on  the  act  of  him  who  is  sued;  that,  as  between  master  and 
servant,  there  is  on  admitted  exception;  that  this  exception  dates  from  the 
Statute  of  Labourers,  23  Edw.  3*  and  both  on  principle  and  according  to 
authority  is  limited  by  it.  If  I am  right  in  these  positions,  the  con- 
clusion will  be  for  the  defendant,  because  enough  appears  on  this  record  to 
show,  as  to  the  first,  that  he,  and,  as  to  the  second,  that  Johanna  Wagner 
is  not  within  the  limits  so  drawn.  * * * 

40  Persuading  with  effect,  or  effectually  or  successfully  persuading, 

may  no  doubt  sometimes  be  actionable — as  in  trespass even  whore  it  is 

used  towards  a free  agent:  the  maxims,  qui  facit  per  alium  facit  per  se, 
and  respondeat  superior,  are  unquestionable;  but,  where  they  apply,  the 
wrongful  act  done  is  properly  charged  to  be  the  act  of  him  who  has  procured 
it  to  be  done.  He  is  suod  as  a principal  trespasser,  and  the  damage,  if 
proved,  flows  directly  and  immediately  from  his  act,  though  it  was  the 
hand  of  another,  and  he  a free  agent,  that  was  employed.  But,  when  you 
apply  the  term  of  effectual  persuasion  to  the  breach  of  a contract  it  has 
obviously  a different  meaning;  the  persuader  has  not  broken  and  could  not 
50  break  the  contract,  for  ho  had  never  entered  into  any;  he  cannot  be  sued 
upon  the  contract;  and  yet  it  is  the  breach  of  the  contract  only  that  is 
the  cause  of  damage.  Neither  can  it  be  said  that  in  breaking  the  contract 
the  contractor  is  the  agent  of  him  who  procures  him  to  do  so;  it  is  still 
his  own  act;  he  is  principal  in  so  doing,  and  is  the  only  principal.  This 
answer  may  seem  technical;  but  it  really  goes  to  the  root  of  the  matter. 

It  shows  that  the  procurer  has  not  done  the  hurtful  act;  what  he  has  done 
is  too  remote  from  the  damage  to  malt©  him  answerable  for  it.  * * * I am 
aware  that  with  respect  to  an  action  on  the  case  the  argument  primae 
impressionis  is  sometimes  of  no  weight.  If  the  circumstances  under  which 
60  the  action  would  be  brought  have  not  before  arisen,  or  are  of  rare  occurrence, 
it  will  be  of  none,  or  only  of  inconsiderable  weight;  but,  if  the  circum- 
stances have  been  common,  if  there  has  been  frequently  occasion  for  the 
action,  I apprehend  it  is  important  to  find  that  the  action  has  yet  never 
been  tried.  Now  we  find  a plentiful  supply  both  of  text  and  decision  in 
the  case  of  seduction  of  servants:  and  what  inference  does  this  lead  to, 
contrasted  with  the  silence  of  the  books  and  the  absence  of  decisions  on 
the  case  of  breach  of  ordinary  contracts?  * * * To  draw  a line  between 
advice,  persuasion,  enticement  and  procurement  is  practically  impossible 
in  a court  of  Justice;  who  shall  say  how  much  of  a free  agent's  resolution 
70  flows  from  the  interference  of  other  minds,  or  the  independent  resolution 
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of  Ms  own?  TMs  is  a matter  for  the  casuist  rather  than  the  Jurist;  still 
less  is  it  for  tho  Juryman.  Again,  why  draw  the  line  between  bad  and  good 
faith?  If  advice  given  mala  fide,  and  loss  sustained,  entitle  me  to 
damages,  why,  though  the  advice  bo  given  honestly,  but  under  wrong  informa- 
tion, with  a loss  sustained,  am  I not  entitled  to  them?  According  to  all 
legal  analogies,  tho  bona  fides  of  him  who,  by  a conscious  wilful  act, 
directly  injures  mo,  will  not  relievo  him  from  the  obligation  to  compensate 
me  in  damages  for  my  loss.  Again,  whore  several  persons  happen  to  persuade 
10  to  the  same  effect,  and  in  the  result  the  party  persuaded  acts  upon  the 

advice,  how  is  it  to  be  determined  against  whom  the  action  may  be  brought, 
whether  they  are  to  be  sued  Jointly  or  severally,  in  what  proportions 
damages  arc  to  bo  recovered?  Again,  if,  instead  of  limiting  our  recourse 
to  the  agent,  actual  or  constructive,  we  will  go  back  to  the  person  who 
immediately  persuades  or  procures  him  one  step,  why  are  we  to  stop  there? 

Tho  first  mover,  and  the  malicious  mover  too,  may  be  removed  several  steps 
backward  from  the  party  actually  induced  to  break  the  contract:  why  are  we 
not  to  trace  him  out?  Morally  he  may  be  the  most  guilty.  I adopt  the 
arguments  of  Lord  Abinger  and  my  brother  Alder son  in  the  caBe  of  Winter- 
20  bottom  v.  Wright,  10  M.  & W.  109;  if  w©  go  the  first  step,  wo  can  show  no 
good  reason  for  not  going  fifty.  * * * 

I come  now  to  the  second  proposition,  that  the  decisions  in  respect 
of  master  and  servant,  and  the  seducing  of  the  latter  from  the  employ  of 
the  former,  are  exceptions  grafted  on  the  general  law  traceable  up  to  the 
Statute  of  Labourers.  This  is  of  course  distinct  from  the  question  of  the 
extent  of  the  exception,  that  is,  to  what  classes  of  servants  it  applies: 
but  the  inquiries  are  so  connected  together  in  fact,  and  the  latter  has  so 
obvious  a bearing  in  support  of  the  former,  that  it  will  be  better  to  take 
30  them  both  together. 

Now,  in  the  first  place,  I cannot  find  any  instance  of  this  action 
having  been  brought  before  the  statute  passed;  the  weight  of  which  fact  is 
much  increased  by  finding  that  it  was  of  common  occurrence  very  soon  after. 
The  evidence  for  it  is  not  merely  negative;  for  the  mischief  and  the  cause 
of  action  appear  to  have  been  well  known  before,  and  the  want  of  the 
remedy  felt.  The  common  law  did  give  a remedy  in  certain  cases;  and 
Judges  are  found  pointing  out  what  that  remedy  was,  and  to  what  cases  it 
applied.  From  the  cases  collected  in  Fitzherbort' s Abridgement,  tit. 

40  Laborers , it  appears  that  the  distinction  between  the  action  at  common  law 
and  the  action  upon  the  statute  was  well  known:  wherever  tho  former  action 
lay  it  was  in  trespass,  and  not  on  the  case:  in  saying  which  I do  not  rely 
merely  on  the  words,  --writ  of  trespass, --which  might  be  applicable  to 
trespass  on  the  case;  but  I rely  on  the  operative  words  of  the  writ,  which 
stated  a taking  vi  et  armis:  it  might  be  Joined  with  trespass  quare  clausum 
fregit  or  trespass  for  the  asportation  of  chattels  or  false  imprisonment. 

The  count  necessarily  charged  the  taking  of  the  servant  out  of  the  service 
of  the  plaintiff;  whereas  the  writ  upon  the  statute,  as  appears  from  Fitz- 
herbert's  Natura  Brevium,  167  B.,  charges  the  retainer  and  admission  of 
50  the  servant  into  the  defendant' s service  after  ho  has  been  induced  to  with- 
draw, or  has  withdrawn  without  reasonable  cause,  from  that  of  the  plaintiff. 
* * * 

Any  one,  I am  certain,  who  will  go  through  the  cases  abstracted  by 
Fitzherbert  under  the  title  Laborers,  will  be  satisfied  that  at  common  law, 
before  the  Statute,  such  on  action  as  the  present  could  not  be  maintained. 
Under  that  title  6l  cases  are  abridged:  many  of  them  are  for  the  seduction 
of  servants;  but  there  is  no  instance  of  any  one  in  which  the  action  at 
common  law  was  sustained,  unless  an  actual  trespass  was  charged:  and  it  is 
60  clear,  from  the  case  which  I have  cited  at  so  much  length,  that  the  dis- 
tinction between  taking  and  procuring  to  go  was  familiar  to  the  lawyers  of 
that  day.  I can  hardly  imagine  that  this  could  have  been  said,  if  the 
common  law  would  have  given  relief  in  such  a case:  and,  if  it  could,  the 
rapid  growth  of  the  action  after  the  Statute  of  Labourers  had  passed  would 
be  difficult  to  account  for. 

I come  then  to  the  Statute  of  Labourers  (23  Ed. 3);  end  my  object 
now  is  to  show  that  nothing  in  the  provisions  or  policy  of  that  statute 
will  warrant  the  action  under  the  circumstances  of  this  case;  and  that  the 
older  authorities  are  decidedly  against  it.  * * * 
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[The  authorities]  seem  to  me  satisfactorily  to  establish  the  prin- 
ciple, that  actions  framed  on  the  statute  were  governed  by  a consideration 
of  the  object  and  language  of  the  statute,  and  that  these  pointed  only  to 
the  compulsion  of  labourers,  handicraftsmen,  and  people  of  low  degree  who 
had  no  means  of  their  own  to  live  upon,  and  who,  if  they  did  not  live  by 
wages  earned  by  their  labour,  would  be  vagrants,  mendicants,  or  worse.  If 
this  be  so,  I apprehend  it  is  quite  clear  that  Johanna  Wagner  could  not 
have  been  compelled,  while  the  statute  was  unrepealed,  to  serve  the  plain- 
10  tiff  in  any  of  the  capacities  stated  in  this  declaration.  * * * 

But,  if  Johanna  Wagner  be  not  within  the  statute,  and  could  only  have 
been  sued,  as  at  common  law,  upon  her  contract  for  the  breach  of  it,  it  will 
follow,  I conceive,  that  the  present  action  could  not  have  been  maintained 
against  the  defendant  while  the  statute  was  in  force,  and  of  course  cannot 
now,  if,  as  I contend,  the  action  arises  from  and  is  limited  by  the  purview 
of  the  statute.  * * * 

I conclude  then  that  this  action  cannot  be  maintained,  because;  1st. 
20  Merely  to  induce  or  procure  a free  contracting  party  to  break  his  covenant, 
whether  done  maliciously  or  not,  to  the  damage  of  another,  for  the  reasons 
I have  stated,  is  not  actionable;  2d.  That  the  law  with  regard  to  seduction 
of  servants  from  their  masters'  employ,  in  breach  of  their  contract,  is  an 
exception,  the  origin  of  which  is  known,  and  that  that  exception  does  not 
reach  the  case  of  a theatrical  performer, 

I know  not  whether  it  may  be  objected  that  this  judgment  is  con- 
ceived in  a narrow  spirit  and  tends  unnecessarily  to  restrain  the  remedial 
powers  of  the  law.  In  my  opinion  it  is  not  open  to  this  objection.  It 
30  seems  to  mo  wiser  to  ascertain  the  powers  of  the  instrument  with  which  you 
work,  and  employ  it  only  on  subjects  to  which  they  are  equal  and  suited; 
and  that,  if  you  go  beyond  this,  you  strain  and  weaken  it,  and  attain  but 
imperfect  and  unsatisfactory,  often  only  unjust,  results.  But,  whether 
this  be  so  or  not,  we  are  limited  by  the  principles  and  analogies  which  we 
find  laid  down  for  us,  and  ore  to  declare,  not  to  make,  the  rule  of  law. 

Judgment  for  plaintiff. 


40 


50 


[The  doctrine  of  Lumley  v.  Gye  was  reaffirmed  by  a divided  Court  of 
Appeal  in  Bowen  v.  Hall  (l'88l) , 6 Q.B.D.  333,  which  involved  a similar  fact 
situation.  The  majority  of  the  Court  appeared  to  emphasize  "malice”  as  the 
gist  of  the  action  and  laid  no  particular  stress  on  the  need  for  a strict 
master- servant  relationship.  In  Temperton  v.  Russell,  [ 1893 J 1 Q.B.  715, 
the  Court  of  Appeal  gave  the  tort  of  inducing  breach  of  contract  a broad 
application  by  refusing  to  limit  it  either  to  master- servant  cases  or  to 
personal  service  contracts.  This  permitted  concentration  for  the  future 
on  such  problems  as  (l)  the  meaning  of  and  the  necessity  of  proving  "malice"; 
(2)  the  meaning  of  "inducing"  and  whether  the  tort  was  broad  enough  to 
cover  "interference";  (3)  the  extension  of  the  tort  to  cover  non- contractual 
relationships;  and  (4)  the  problem  of  justification.] 


SOUTH  WALES  MIRERS'  FEDERATION  v.  GLAMORGAN  COAL  CO  , LTD,  In  the  House  of 

Lords.  I 1905 J A.C . 239. 

The  Glamorgan  Coal  Company.  Limited,  and  seventy-three  other  plain- 
tiffs, owners  of  collieries  in  South  Wales,  brought  this  action, against  the 
^South  Wales  Miners'  Federation,  its  trustees  and  officers,  and  several 
60  members  of  its  executive  council,  claiming  damages  for  wrongfully  and 

, maliciously  procuring  and  inducing  vovlon^-n  -in  ISeries  to  break  their 

contracts  of  aorvico  with  the  nlaint.-iffR,  and  alternatively  for  wrongfully 
and  maliciously  conspiring  to  do  so.  Evidence  of  the  facts  proved  at  the 
trial  before  Bigham  J.  without  a jury  is  set  forth  in  the  report  of  his 
judgment  ([1903]  2 K.B.  546-558),  and  the  principal  facts  are  stated  by 
Lord  James  in  this  House.  Briefly  the  case  was  as  follows.  The  federation 
(which  was  registered  as  a trade  union)  was  formed  (inter  aira1"To  consider* 

„ trado  and  wages,  to  protect  the  workmen  and  regulate  the  re 1 at ion  botwe en 

them  and  employers,  end  to  call  conferences.  The  wages  wore  paid  upon  a 
70  sliding  scale  agreement,  rising  and  falling  with  the  price  of  coal.  In 
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November,  1900,  the  council  of  the  federation,  fearing  that  the  action  of 
merchants,  and  middlemen  would  reduce  the  price  of  coal  and  consequently 
~the  rate  of  wages,  resolved  to  order  a 11  stop- day  on  November  9,  and  in- 

FormVd'“t>Ie  '’workmen.  This  order  was  obeyed  by"  over  100 , OO’O  men.  , who  took 

a holiday  and  thereby  broke  their  contracts  of  service.  At  a conference 
held  on  Novemb'er^lS  between  delegates  o f~t  he  ’ ‘me n^an3T Hr?  council  a resolu- 
tion  was  passed  authorizing  the  council  to  declare  a general  holiday  at  any 
time  they  might  think  it  necessary  for  the  protection  of  wages  and  of  the 
10  industry  generally.  In  October  and  November,  1901,  the  council  (as  Bigharn 
J.  found)  ordered  four  stop- days  for  the  same  reason  as  before,  and  the  men 
took  a holiday  on  each  of  those  days  in  breach  of  their  contracts.  Bigharn 
J,  found  that  tho  action  of  thg„  federation  was  dictated _bv  _an  honest  desiro 
to  forward  the  interest  of  the  workmen  and  was  not  in  any  sonse  prompted 
bfy  a wi«b  injnrn  thr— imnt~rn  j and  t'ho  men  there  was  no 

quarrel  ?r  Ill-will;  that  having  been  requested  by  the  men  by  the  resolution 
of  November  12,  1900,  to  advise  and  direct  them  as  to  when  to  stop  work, 
the  federation  and  its  officers  did  to  the  best  of  their  ability  advise  and 
direct  the  men  honestly  and  without  malice  of  any  kind  against  the  plain- 
20  tiffs,  and  therefore  had  lawful  Justification  or  excuse  for  what  they  did. 
The  learned  Judge  gave  Judgment  for  the  defendants.  This  decision  was  re- 
versed by  the  Court  of  Appeal  (Rortier  and  Stirling  L .TJTT^^aughan  Williams 
~~h.  J . dissenting),  who  entered  Judgment  for  the  plaintiffs,  the  damages  to 
be  assessed.  ([1903)  2 K.B.  5^5). 


30 


40 


EARL  OF  HALSBURY  L.C.  My  Lords,  I cannot  think  that  in  this  case 
there  is  anything  to  bo  determined  except  tho  question  of  fact.  I say  so 
because  the  questions  of  law  discussed  are  so  well  settled,  by  authority, 
and  by  authority  in  this  House. 


To  combine  to  procure  a number  of  persons  to  break  contracts  is 
manifee+Ty  Tm1  awfuj.,  Tms  is  found  as  a fact  to  have  been  done  here,  arid 
1 a alsn  -Pnnnfl  t.r,  aeT’imifl  damage  to  the  persons  who  were  e 

to  have  these  contracts  performed. 


It  is,  further,  a principle  of  the  law,  applicable  even  to  the 
criminal  law,  that  neople  are  presumed  to-Jjxtand  the  -reasonable  consequences 
of  their  acts.  It  is  not,  perhaps,  necessary  to  have  recourse  to  such  a 
presumption  where,  as  upon  the  facts  stated,  it  is  apparent  that  what  they 
were  doing  must  necessarily  cause  injury  to  the  employers.  Wo  start,  then, 
with  the  infliction  of  an  unlawful  injury  upon  the  persons  entitled  to 
Tiave  the  services  of  their  workmen.  It  follows  that  this  is  an  actionable 
wrong  unless  it__c.an  be  .justified. 


N ow  it  is_. sought  to  be  .lustlf ded-....  .Hirst _b.ecaus c...  i.t  1 s s.ai d that 

..the  menjyere_ actl ng_ th.->y  wem  sincerely  — . 
under  the  belief  that  the  employers  would  themselves  benefit  by  their _ 
collieries  hfli,nP;  in-hn-m-^pted  m tiieir  wor. k;  put:  wtiau  sort  of  excuse  is“* 
this  for  breaking  a contract  when  the  co- contractor  refuses  to  allow  the 
50  breach?  It  seems  to  mp  t,o  be  absurd  to  suppose  that  a benefit  which  he 

refuses  tn  anoont  Justified  an  intentional  breach  of  contractual  rights.  * 
It  may,  indeed,  be  urged  in  proor  of1  the  allegation  that  there  was  no  "Ill- 
will  against  the  employers.  I assume  this  to  be  true,  but  I have  no  con- 
ception what  can  be  meant  by  an  excuse  for  breaking  a contract  because 
you  really  think  it  will  not  harm  your  co- contractor. 

I absolutely  refuse  to  discuss  the  cases  which  have  been  suggested 
widely  apart  from  the  question  of  what  pecuniary  advantage  may  be  reaped 
from  breaking  a contract,  where,  upon  moral  or  religious  grounds,  people 
60  may  be  Justly  advised  to  refuse  to  perform  what  they  have  agreed  to  do. 

Some  cases  may  be  suggested  when  higher  and  deeper  considerations 
may,  in  a moral  point  of  view,  Justify  the  refusal  to  do  what  has  been 
agreed  to  be  done.  Such  cases  may  give  rise  to  the  consideration  whether, 
in  a moral  or  religious  point  of  view,  you  are  not  bound  to  indemnify  tho 
person  whom  your  refusal  injures;  but  a Court  of  law  has  only  to  decide 
whether  there  is  a legal  Justification. 

Again,  I refuse  to  go  into  a discussion  of  the  duty  or  the  moral 
70  right  to  tender  advice.  The  facts  in  this  case  shew  nothing  in  the  nature 
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of  advice,  even  if  the  supposed  duty  could  be  created  by  people  who  made 
them  their  official  advisers  who  were  to  advise  them  even  to  break  the 
law.  But,  as  I have  said,  these  are  peremptory  orders  given  by  the  official 
superiors  of  the  body,  and  it  has  been  found  by  the  learned  judge  who 
tried  the  case  that  the  body  sued  was  responsible  for  the  interference 
with  the  workmen. 


10 
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I think  the  appeal  should  be  dismissed. 

LORD  MACNAGHTEN . * * * It  is  not  disputed  that  the  federation 

committed  an  actionable  wron&.  It  is  no  defence  to  say  that  there  was  no 
malice  or  ill-will  against  the  masters  on  the  part  of  the  federation  or  on 
the  part  of  the  workmen  at  any  of  the  collieries  thrown  out  of  work  by  the 

action  of  the  federation.  It  is  settled  now  that  malice  in  the  sense  of  

spite  or  ill-will  is  not  the  gist  of  such  an  action  as'  that  which  the 

plaintiffs  have  instituted.  Still  less  is  it  a defence  to  say  that  if  the 
masters  had  only  known  their  own  interest  they  would  have  welcomed  the 
interference  of  the  federation. 

It  was  argued and  that  was  the  only  argument that  although  the 

thing  Anno  va,a^py,irn^„fac±e„an.-.aotiQriabli3^wrong-r„.it_w:aa-.-.iunt~i f i al>! e nnrtor 
the  cironmat.^nr.fifl-.  That  there  may  be  a justification  for  that  which  in 
itself  is  an-actionable  wrong  I do  not  for  a moment  doubt,  And  I do  not 
think  it  would  be  difficult  to  give  instances  putting  aside  altogether  cases 
complicated  by  the  introduction  of  moral  considerations.  But  what  is  the 
alleged  justification— in  ...the  present  case?  It  was  said  that  the  council-—'^ 
the  executive  _nf__the  federation- "-had  a duty  cast  unon  them  to  protect 
the  interests  of  the  union,  and  that  they  could  not  be  made 

legally  responsibla-for-tha .-.ormeequenoeg  of  their  action  if  they  ^Mvin  _ ■■  ■ 

honestly  in  good  faith  and  without  any  sinister  or  indirect  motive.  The 
case  was  argued  with  equal  candour  and  ability.  But  it  seems  to  me  that 
the  argument  may  be  disposed  of  by  two  simple  questions.  How  was  the  duty 
created?  What  in  fact  was  the  alleged  duty?  The  alleged  duty  wa3  created 
by  the  members  of  the  union  themselves,  who  elected  or  appointed  the 
officials  of  the  union  to  guide  and  direct  their  action;  and  then  it  was 
contended  that  the  body  to  whom  the  members  of  the  union  have  thus  committed 
their  individual  freedom  of  action  are  not  responsible  for  what  they  do  if 
they  act  according  to  their  honest  judgment  in  furtherance  of  what  they 
consider  to  be  the  interest  of  their  constituents.  It  seems  to  me  that  if 
that  plea  were  admitted  there  would  be  an  end  of  all  responsibility.  It 
would  be  idle  to  sue  the  workmen,  the  individual  wrong- doers,  even  if  it 
were  practicable  to  do  so.  Their  counsellors  and  protectors,  the  real 
authors  of  the  mischief,  would  be  safe  from  legal  proceedings.  The  only 
other  question  is,  What  is  the  alleged  duty  set  up  by  the  federation?  I 
do  not  think  it  can  be  better  described  than  it  was  by  Mr.  Lush.  It  comes 
to  this — it  is  the  duty  on  all  proper  occasions,  of  which  the  federation 
or  their  officials  are  to  be  the  sole  judges,  to  counsel  and  procure  a 
breach  of  duty. 

I agree  with  Romcr  and  Stirling  L.JJ.,  and  I think  the  appeal  must 
be  dismissed. 


LORD  JAMES.  * * * The  first  question  to  be  determined  is,  - 

defendants  procure  and  induce  the  plaintiff s'  workmen  to  break  their  _ 
contracts  of  service?^  I think  it  clear  that  this  question  must  be 
answered  in  the ^affirmative^  * * * 

If  it  be  that  the  defendants'  acts  amount  to  inducing  and  procuring, 

60  ’a  great  portion  of  the  able  arguments  placed  before  your  Lordships  on  be- 
half of  the  appellants  becomes  of  no  avail.  It  is  true  that  great  diffi- 
culty arises  when  hypothetical  cases  are  suggested  of  advice  given  under  a 
great  moral  sense  of  right,  or  where  great  good  would  result  from  a con- 
tract being  broken,  or  where  the  claims  of  relationship  or  guardianship 
demand  an  interference  amounting  to  protection.  Each  of  such  cases  must 
be  determined  as  it  arises,  but  upon  the  facts  as  I think  they  must  be 
found  in  this  case  no  such  difficulties  arise.  The  action  of  the  defen- 
dants in  going,  as  I have  said , to  the  extent  of  inducing  and  -procuring — • 

'the  c ommisslon  of  an  unlawful  act  places  them  in  a very  fl i f fe^nt-^poa-ibion — _ 

70  to  that  occupied  by  Ipperson  whoaa— it.  _is_t  Q-off e r--.nd-VJ.Cft - tn  -oae-who 

needs  to  be  guided  or  protected. 
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If  this  view  bo  correct , the  allegation  in  the  statement  of  claim, 
that  the  defendants  induced  and  procured  the  workmen  to  break  their  con- 
tracts, is  established.  It  is  admitted  that  the  workmen  in  so  noting 
committed  an  unlawful  act,  that  in  c on se auenoe  _t he  employers  sustained 
damage,  and  that  the  defendants  had  notice  of  such  contracts  and  of  the 
consequences  of . the  broach ,It  yet  remains  to  deal  with  the  words  "wrong” 
fully  and  maliciously"  as  averred  in  the  statement  of  claim. 


10  As  to  the  word  "wrongfully"  I think  no  difficulty  arises.  If  the 

breach  of  the  contract  of  service  bx.Jlia-wmrkmen.  was  an  unlawful  act,  any 
one  who  induces  and  procures  the  workmen,  without  .lust  cause  or  excuse, 
bo  break  such  contract  also  acts  unlawfully . _and_thus__the 
the  act  done  was  wrongfully  done  is  established. 


But  the  word  "maliciously"  has  also  to  be  dealt  with.  The  judgment 
of  Bigham  J.  proceeds  on  the  ground  that  "to  support  an  action  for  procur- 
ing a breach  of  contract  it  is  essential  to  prove  actual  malice." 


20 
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I cannot  concur  in  this  view  of  the  law.  The  word  "mallQ.lo.ualv" 
i s often  ..employed  in  criminal  and  civil  pleadings  without  proof  of  actual  - - - — * 
malice  apart  from  the  commission  of  the  act  complained  of  belng-manlred. 

IT“"A . ' ' ulfters  ” a~ slander  of^'BTT^^even  if  he  be  a stranger  to  him,  the  aver- 
ment that  A.  maliciously  spoke  such  words  of  B.  is  established  by  simply 
proving  the  uttering  of  words  taken  to  be  false  until  the  contrary  be 
proved.  In  such  an  action  the  word  "maliciously"  may  be  treated  either  as 
an  unnecessary  averment  or  as  being  proved  by  inference  drawn  from  the 
proof  of  the  act  being  wrongfully  committed.  I think  also  that  the  learned 
judge's  judgment  is  not  supported  by  the  authorities  to  which  he  refers.*  * * 


But  a further  question  has  to  be  disposed  of.  At  the  trial  and  at 
the  bar  of  your  Lordships'  House  the  counsel  for  the  appellants  contended 
that  their  clients  had  good  cause  and  excuse  for  the  alleged  unlawful  act 

they  committed.  That  such  justification such  "good  cause  and  excuse" 

may  exist  is,  I think,  a sound  proposition..  The  facte  upon  which  this 
attempted  justification  in  this  case  is  based  are  fully  before  your  Lord- 
ships  and  need  not  be  recapitulated.  I take  the  results  of  them  to  be  that 
in  one  sense  the  defendants  acted  in  good  faith.  They,  I think,  honestly 
believed  that  the'  stoppage  of  work  they  resolved  upon  would  Increase  the'^^ 
price  of  coal  and  so  benefit  both  the  workmen  and  the  employers.  Towards 
their  employers  the  defendants  entertained  no  malice.  At  the  same  time 
they  knew  that  the  employers  had  given  notice  of  their  objection  to  any 
~jguch  hcoppage  of  work7  And  so  the  federation  not  only  advised,  bul  TS**— * 
solved  and  ordered  tfiat  the  workmen  should  break  their  contracts  under 
conditions  that  would  constitute  an  unlawful  act  in  the  men.  As  far  a3  the 
defendants  could  exercise  control  the  men  were  not  allowed  to  make  use  of 
their  own  discretion.  In  order,  therefore,  to  establish  the  existence  of 
good  cause  and  excuse  all  the  defendants  can  say  is,  "We,  the  federation, 
had  the  duty  cast  upon  us  to  advise  the  workmen.  We  did  advise  them  to 
commit  an  unlawful  act,  but  in  giving  that  advice  we  honestly  believed 
that  they  would  be  in  a better  financial  position  than  if  they  acted  law- 
fully and  fulfilled  their  contracts.  Even  if  it  be  assumed  that  such 
allegations  are  correct  in  fact_J.I  think  that  no  justification  in  law  La-, 
f established  by  them.  The  intention  ftf  tho  ft  of  andaat.  n win  -to 

1 procure  the  breach  of  contracts.  The  £ac±— that  t-haiy  motives  were  good  In  . 
1 the  interests  of  those  they  moved  to  action  does  not  form  any  answer  to 
t hose  who,  have— anmarec 


During  the  arguments  that 


have  been  addressed  to  your  Lordships  I do  not  think  quite  sufficient 
distinction  was  drawn  between  the  intention  and  the  motives  of  the  defen- 
dants. Their  intention  clearly  was  that  the  workmen  should  break  their 
contracts.  The  defendants'  motives,  no  doubt,  were  that  by  so  doing  wages 
should  be  raised.  But  if  in  carrying  out  the  intention  the  defendants 
purposely  procured  an  unlawful  act  to  be  committed,  the  wrong  that  is  there- 
by inflicted  cannot  be  obliterated  by  the  existence  of  a motive  to  secure  a 
money  benefit  to  tho  wrong-doers. 


For  these  reasons  I think  tho  judgment  of  the  Court  of  Appeal 
should  be  affirmed. 
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LORD  L3LTOLEY.  * * * The  appellant a*  counsel  did  not  deny  that,  in 
his  view  of  the  case,  the  defendants’  conduct  required  justification,  and 
it  was  contended  (1.)  that  all  which  the  officials  did  was  to  advise  the 
men,  and  (2.)  that  the  officials  owed  a duty  to  the  men  to  advise  and  assist 
them  as  they  did. 

As  regards  advice,  it  is  not  necessary  to  consider  when,  if  ever, 
mere  advice  to  do  an  unlawful  act  is  actionable  when  the  advice  is  not 
10  libellous  or  slanderous.  Nor  is  it  necessary  to  consider  those  cases  in 
which  a person,  whose  ri gilts  will  be  violated  if  a contract  is  performed, 
is  justified  in  endeavouring  to  procure  a breach  of  such  contract.  Nor  is 
it  necessary  to  consider  what  a parent  or  guardian  may  do  to  protect  his 
child  or  ward.  That  there  are  cases  in  which  it  is  not  actionable  to  ex- 
hort a person  to  break  a contract  may  be  admitted;  and  it  is  very  difficult 
__to  draw  a sharp  line^Beparating,.all__s.uch.  cases  from  all  others^  ^But  the^, 
so-called  advice  here  was  much  more  than  counsel;,  it  was  accompanied  by  ■ 

I ^orders  to  ston.  which  could  not  be  disobeyed  with  imnunitv.r^ a refusal  ‘■Eo 
St&p  "'W5YK  Ss"  ordered  would  have  been  regarded  as  disloyal  to  the  federation. 
20  This  is  plain  from  the  speeches  given  in  evidence  on  the  trial;  and  in  my 
opinion  it  is  a very  important  element  in  the  case  which  cannot  be  ignored. 

As  regards  duty  the  question  immediately  arises — duty  to  do  what? 

The  defendants  have  to  justify  a particular  line  of  conduct,  which  was 
wrongful,  i.e.,  aiding  and  abetting  the  men  in  doing  what  both  the  men  and 
the  officials  knew  was  legally  wrong.  The  constitution  of  the  union  may 
have  rendered  it  the  duty  of  the  officials  to  adviso  the  men  what  could  be 
legally  done  to  protect  their  own  interests;  but  a legal  duty  to  do  what 

is  illegal  and  known  so  to  be  is  a contradiction  in  terms 

30 

Then  your  Lordships  were  invited  to  say  that  there  was  a moral  or 
social  duty  on  the  part  of  the  officials  to  do  what  they  did,  and  that,  as 
they  acted  bona  fide  in  the  interest  of  the  men  and  without  any  ill-will 
to  the  employers,  their  conduct  was  justifiable;  and  your  Lordships  wore 
asked  to  treat  this  case  as  if  it  were  like  a case  of  libel  or  slander  on 
a privileged  occasion.  My  Lords,  this  contention  was  not  based  on  authority, 
and  its  only  merits  are  its  novelty  and  ingenuity.  The  analogy  is,  in  my 
opinion,  misleading,  and  to  give  effect  to  this  contention  would  be  to 
legislate  and  introduce  an  entirely  new  law,  and  not  to  expound  the  law  as 
40  it  is  at  present.  It  would  be  to  render  many  acts  lawful  which,  as  the 
law  stands,  are  clearly  unlawful. 

Appeal  dismissed. 

[See,  Sayre , Inducing  Breach  of  Contract,  (1923)  36  Harv.  L.  Rev. 

663;  Carpenter.  Interference  with  Contract  Relations,  (1928)  4l  Harv.  L. 

Rev.  728;  Notes  "(1924)  2h  Col.  L.  Rev.  1&5;  (1933)  33  Col.  L.  Rev.  90; 

(1940)  18  Can.  Bar  Rev.  393 ♦ Of.  4 Restatement  of  the  Law  of  Torts  (1939) 

50  pp.  52-53*.  "The  liability  for  inducing  breach  of  contract  is  now  regarded 
as  but  one  instance,  rather  than  the  exclusive  limit,  of  protection  against 
unjustified  interference  in  business  relations.  The  added  element  of  a 
definite  contract  may  be  a basis  for  greater  protection;  but  some  protec- 
tion is  appropriate  against  unjustified  interference  with  reasonable  ex- 
pectancies of  commercial  relations  even  when  an  existing  contract  is  lack- 
ing. The  unjustifiable  character  of  the  actor' s conduct  and  the  harm 
caused  thereby  may  bo  equally  clear  in  both  cases.  The  differentiation 
between  them  relates  primarily  to  the  scope  of  the  privileges,  or  the  kind 
and  amount  of  interference  that  is  justifiable  in  view  of  the  differences 
60  in  the  facts. 

Likewise,  the  importance  of  the  means  of  inducement  relates  primarily 
to  the  issue  of  privilege.  The  predatory  means  in  the  early  cases,  intimi- 
dation and  fraud,  were  tortious  toward  the  plaintiff  because  they  were 
calculated  to,  and  did,  affect  the  conduct  of  third  persons  to  the  plain- 
tiff ’ s damage.  But  other  means  may  bo  equally  calculated  and  effective  to 
produce  that  result;  and  primarily  the  plaintiff  is  concerned  with  that 
result  rather  than  with  the  moans  by  which  the  third  persons  were  caused  to 
act.  The  plaintiff’s  interest  in  his  commercial  expectancies  must  bo 
weighed,  however,  against  the  defendant's  interest  in  freedom  of  action. 

70  Where  the  defendant' s conduct  is  prodatory  the  scale  on  his  side  may  weigh 
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very  lightly,  but  where  his  conduct  is  not  predatory  it  may  weigh  heavily. 
The  issue  is  whether  in  the  given  circumstances  his  interest  end  the 
social  interest  in  allowing  the  freedom  claimed  hy  him  are  sufficient  to 
outweigh  the  harm  that  his  conduct  is  designed  to  produce.  In  deciding 
this  issue,  the  nature  of  his  conduct  is  an  important  factor." ] 

[Cf.  with  reference  particularly  to  the  question  of  justification 
for  inducing  "breach  of  contract,  Read  v.  Friendly  Society  of  Operative 
10  Stonemasons,  [1902]  2 E.B.  88,  732;  Smithies  v.  National  Association  of 
Operative  Plasterers,  [1909]  1 K.B . 310;  Larkin  vT  Long^  '[1915  J A.C.  ~8l4; 
Pratt  v.  British  Medical  Association,  [19T9]  "l~K.B.  2¥4;  B rime  low  v. 

Casson,  [1924 J"  1 Ch.  302  (defence  of  justification  upheld);'  Camden  Nominees 
Ltd,  v.  Slack,  [l94o]  2 All  E.R.  1.  Consider  the  relevance  of  the  element 
of  conspiracy  and  the  extent  to  which  "threats"  and  "coercion"  amount  to 
unlawful  means. 

Contrast  the  position  taken  in  such  American  oases  as  Stillwell 
Theatre,  Inc,  v.  Kaplan  (1932),  259  N.Y.  405.  The  general  American  position 
accords  with  the  English  common  law  view,  at  least  in  reference  to  induce- 
20  ment  of  the  breach  of  a contract  of  employment;  see  1 Teller,  Labor  Disputes 
and  Collective  Bargaining  (1940),  ss.  45-47. 

Consider  the  extent  to  which  the  legality  of  strikes  and  picketing 
may  be  affected  by  reason  of  the  fact  that  an  employer' s contract  with  some 
third  person  is  interfered  with.] 


The  Trade  Disputes  Act,  1906  (Imp.),  c,47 


;:n 


Section  3*  An  act  done  by  a person  in  contemplation  or  furtherance  of  a 
trade  dispute  shall  not  be  actionable  on  the  ground  only  that  it  induces 
some  other  person  to  break  a contract  of  employment  or  that  it  is  an  inter- 
ference with  the  trade,  business,  or  employment  of  some  other  person,  or 
with  the  right  of  some  other  person  to  dispose  of  his  capital  or  his  labour 
as  he  wills. 


[Note  that  this  provision  does  not  cover  the  use  of  unlawful  means; 
cf.  Conway  v.  Wade , [1909 1 A.C.  506.  ] 


40  HAY  v.  LOCAL  UNION  NO.  25  ONTARIO  BRICKLAYERS  AND  MASONS  INTERNATIONA!,  UNION . 

In  the  Ontario  Appellate  D ivision . ( 192 9 i ^3~0"'.L.R.  4l8. 

HODGINS,  J.A.  Appeal  from  the  judgment  of  McKay,  Junior  Judge  of 
the  District  Court  of  the  District  of  Thunder  Bay,  sitting  in  the  Third 
Division  Court  of  the  District,  Judgment  was  given  against  the  individual 
defendants  for  $200  and  costs,  and  the  action  was  dismissed  against  the 
Union  without  costs,  on  the  ground  that  it  could  not  be  sued. 

The  initial  difficulty  is  that  the  Local  Union,  being  unincorporated, 
50  could  not  be  sued,  and  therefore  that  the  adding  at  the  trial  of  the  in- 
dividual defendants  was  incompetent,  it  being  in  fact  a substitution  of 
defendants  for  an  original  defendant  against  whom  no  cause  of  action  existed. 
This  was  not  pressed  at  the  trial  or  on  the  appeal;  nevertheless  I think 
the  Court  is  entitled  to  pronounce  upon  the  point,  and  upon  that  ground 
alone  the  action  against  the  individual  defendants  should  be  dismissed. 


60 


But,  apart  from  that,  the  defendants  argued  on  the  merits  that  there 
was  no  evidence  against  them  to  warrant  the  judgment,  and  it  seems  well  to 
consider  this  point. 


It  appears  that  the  plaintiff-,— who* -wa.g  not  then  a member  of  the  Tfqn°'1 

Union  , tnojk  fi.  p.nntrap.t.  nnrtpy  nrua.,  .Taakor-i  aiippl  y oi  l 1 ahnUr  required. 

to  do  the  brick  and  masonry-work  at  the  rate  of  &17  -per  thousand  brick  upon 
a building  being  constructed  by  Tocheri.  Thi3  would  have  givei 


the  evidence,  a profit  of  about  $3  a thousand. 
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The  plaintiff  did  not  supply  any  material;  part  of  the  material  was 
old  brick  given  by  the  owner  of  the  building,  the  rest  being  supplied  by 
Tocheri.  By  a mile  nf  the  Local  Union  it  is  -provided  that  "No  member  or 
members  of  this  Union,-nhaXl— ba—adrloweal-tQ  work  on  any  sub- < 
from  a building  contractor  where  the  sub-contract  is  for  Xi 
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The  officials  of  the  Local  Union,  having  "been  informed  of  the  plains 
tiff's  contract  ,__fippointed,  pursuant  to  their  rules,  an  arbitration 
committee,  who  interviewed  Tocheri.  This  arbitration  committee  directed 
the  defendants  Martell  and  Barrington  to  deal  with  Tocheri  and  the  plaintiff. 
They  were  instructed  to  tell  Tocheri  that,  in  view  of  this  rule,  if  he  did 
not  get  rid  of  Mr.  Hay  (the  plaintiff),  the  bricklayers  working  for  the3 
latter  would  bo  withdrawn,  they  being  members  of  the  Union. 


10  In  carrying  out  these  instructions  both  Martell  and  Barrington 

discussed  the  matter  with  Tocheri.  * * * 


Both  Martell  and  Barrington  deny  that  any  threats  were  made  or  that 
Mr.  Tocheri  was  told  that  he  would  have  to  "fire"  Hay  or  that  they  would 
call  a strike. 


Tocheri  says  that  the  president  and  secretary  approached  him  and 
stated  that  they  were  going  to  call  all  the  men  off  the  job--call  a strike-- 
and  he  said  he  would  let  them  know  in  the  afternoon  and  then  told  Mr.  Hay. 

20  Hay  said  he  would  give  up  the  contract  and  he  was  paid  the  same  day;  that 
he  really  did  the  cream  of  the  work;  that  the  president  and  secretary  told 
him  to  let  Mr.  Hay  go  and  it  would  be  better,  so  that  they  would  not  have 
to  call  the  men  off  the  work.  He  add3  that  "Hay  understood  the  position  he 
was  in  and  said,  'I  think  it  is  up  to  me  to  go.  I think  I had  better  quit' . 
Once  he  understood  the  position  he  was  in,  he  kind  of  realised  he  had  to  go." 


30 


I have  been  unable  to  find  that  any  of  the  defendants  used  the  word 
"strike",  and  I read  Tocheri' s evidence  as  meaning  that  the  words  used  were 
"call  the  men  off  the  job",  which  he  translates  or  compresses  into  the  word 
"strike" . 


I am  quite  unable  to  sec  what  foundation  there  is  for  a finding  that 
the  individual  defendants  were  guilty  of  conspiracy  or  combination  to  injure 
the  plaintiff  as  found  by  the  learned  trial  Judge.*  * * 


40 


It  is  unnecessary  in  these  circumstances  to  discuss  some  of  the 
questions  argued  before  us.  But  I may  add  that  I think  it  i s quite  c_om- 
potent  for  members  of  a Union  (or  the  Union  itself)  who  find  that  their  ^ 
fellow-members  are  employed  on  a contract  which  their  rules  do  not  sanction, 
the  rule  being  founded  upon  business  reasons  and  good  sense,  to  warn  the 
contractor  and  his  sub- contractor  that  they  will  be  obliged  to  inform  the- 
men  that  they  are  working  contrary  to  that  rule  of  their  Union,  and  that, 
if,  in  consequence,  the  contractor  and  sub- contractor  agree  to  the  can- 
cellation of  the  contract,  or  the  sub-contract  is  cancelled,  the  warning”' 
is  quite-  within  their  legal  rights,  and  is  not  a wrongful  act  which  is 
actionable,  even  if  the  warning  is  convoyed  by  two  or  three  individual _ 
members'  of ~the' Union  or  by  the  Union's  officials.*  * * 


50 


In  this  case  I think  what  .was  dnneg yaa— done  for  the  ..purpose,  not  of 
injuring  the  plaintiff,  but  to  forward  or  defend  the  trade  of  the  members’"*  . 
of  the  Union,  and  that  notice  that  the  members  of  the  Union  will  be  warned 
of  the  situation  is  not  a tiirea±__which  1 s unlawful,  and  does  not  givo  any 
right  of  action  to  the  person  injured.,  I find  no  evidence  of  spite  or 
malico  or  desire  to  injure,  nor  of  any  improper  conspiracy  or  combination, 
though  two  members  together  conveyed  the  warning. 


Appeal  allowed. 

[Mulock  C.J.O.,  Magee  and  Grant  JJ.A.  agreed  with  Hodgins  J.A. 
60  The  concurring  opinion  of  Middleton  J.A.  is  omitted. ] 


KLEIN  v.  JENOVES  AHD  YARLEY.  In  the  Ontario  Court  of  Appeal.  [1932]  O.R.  504. 

MASTER,  J.A.  Thi3  is  an  appeal  by  the  defendants  from  the  judgment 
pronounced  by  the  Chief  Justice  of  the  High  Court  on  the  l4th  of  October, 

1931,  whereby  it  was  adjudgod  that  the  plaintiffs  do  recover  against  the 
defendants  the  sum  of  $1,400  with  coots. 

TO  The  plaintiffs  are  bricklayers.  The  defendants  are  officers  of  a 

Trades  Union  Organization. 
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The  action  is  in  tort  for  interference  with  contractual  relations 
which  existed  between  the  plaintiffs  and  one  Hagarty,  whereby  the  plaintiffs 
are  alleged  to  have  suffered  loss. 

U£he  plaintiffs  claimed  that  such  interference  occasioned  a breach  of  _ 
the  contract  by  Hagarty.  The  defendants  denied  that  there  was  any  breach  -T" 
•by_ Hagarty  of  his  contract , and  claimed  that  all  the  defendants  did  was  that 
by  lawful  meens  they  induced  Hagarty  to  terminate  (without  breaking)  the  ^ 

10  existing  contract 

The  essential  circumstances  giving  rise  to  the  action  arc  substantially 
as  follows: 

One  Dunkelman  is  the  President  of  a land  company  owning  lands  on  the 
north-east  comer  of  Spadina  Avenue  and  College  Street,  Toronto,  on  which 
lands  it  was  proceeding  to  erect  a building.  -The  general  contract.  .for  the 
building  was  let  to  one  Hagarty.  Hagarty  3ub-let  the  bricklaying  to  the-* 
plaintiffs,  Klein  Brothers,  which  sub-contract  was  based  on  the  understanding 
20  by^brrtd^^  ,,t£a3fj£ho~'  latter-  woiild~be"^— l-jberty--bo — 

employ  non-union  labour  which  was  cheaper  than  Union  labour.  The  plaintiffs 
began  their  bricklaying  in  fulfilment  of  their  contract  with  Hagarty, 
employing  for  the  purpose  non-union  bricklayers.  The  defendants. 
that  the  work  should  -be  dono  by  Union  labour,  compelled  Hagarty  to  refuse  to 
permit  the  plaintiffs  to  continue  their  work- -forced  him  to  break  his  con-  "* 
tract  with  them.  They  did  this  by  bringing  pressure  to  bear  on  Dunkelman. 

The  details  of  the  method  employed  are  stated  in  the  judgment  of  my  brother 
Riddell  and  need  not  be  here  repeated  at  length. 

30  Briefly  it  may  be  said,  however,  that  the  defendants  first  insisted 

to  Hagarty  and  to  Dunkelman  that  the  plaintiffs  and  their  non-union  brick- 
layers must  be  put  off  the  job.  When  delay  occurred  in  complying  with  this 
demand,  they  proceeded  to  coerce  Dunkelman. 

Dunkelman  is  the  President  of  a company  known  as  Tip  Top  Tailors, 
who  do  an  extensive  business  throughout  Canada.  This  Company  has  no 
connection  with  the  land  company  who  were  erecting  the  building  in  question, 
save  and  except  that  Dunkelman  is  the  President  of  each. 

^0  Such  throats  wojrc_mad©  by  defendants  against  the  bu siness-of -T-ip)-dlo.p-  __ 

Tailors  that  Dunkelman  was  oonrpelloa  Ho  yield,  and  a.,q  

^company  he  intervened  as  demanded  bv  defendants,  with  th,o.  result-Jiliat-4fee 

pLaintiffs  were  refused  dv  nimTand  by  Hagarty  the.  right  to. ..continue  their 
„ work!  Afterward s the  plaintiffs’  claim  as  against  Hagarty  for~breach  of 

contract  was  compromised  and  settled but  that  settlement  did  not 

touch  the  claim  of  the  plaintiffs  against  the  defendants  for  tort  in  in- 
ducing a breach  of  plaintiffs’  contract,  * * * 

On  the  question  of  defendants’  liability,  I find  no  error  in  the 
50  charge.  It  is  settled  by  a series  of  decisions  commencing  with  Burnley  v. 

Gye  (1353);  2 E . & B.  216, __  that  Jit  is  an  actionable  wrong  wilfully  to  grocure~~^j 
I uiiU  flJ"  pnrt.lp-fl  nnt  to  perfumi  'hlie-crmt'roicin.^ whereby  loss  j 

^accrues  to  the  othor^J 

In  Lumley  v.  Gyo  there  was  proof  of  malice,  but  this  is  not  the  gist 

of  thc^  actionjvjilch,. depends  simply  upon  a wilful  interference  with  the  „ 

plaintiffs tJ|khownf contractual  right,  per _Lord  Macnaghten  in  Quinn  v. 

Leathern,  [ JLy  ul'3  A70 . at'  510.  Sore  the  ovidenco  established  a wilful 

interference  by  the  defendants  with  the  plaintiffs'  contract.  While  it  is 
60  true  that  their  ultimate  object  was  to  secure  for  Union  workmen  the  employ- 
ment involved  In  the  bricklaying  of  this  building  yet  that  objoct  could  be 
accomplished  only  by  inducing  Hagarty  to  commit  an  actionable  wrong  against 
the  plaintiffs.  This  the  defendants  did  knowingly  and  for  their  own  ends. 

If  I am  right  in  the  above  statement  of  tho  law  applicable  to  this 
case,  the  grounds  of  appellants'  appeal  against  those  parts  of  the  Judge's 
charge  which  deal  with  the  question  of  liability,  must  fail 

This  case  is  also  to  be  distinguished  on  its  facts  from  the  case  of 

70  Hay  v.  Local  Union  etc.  (1Q2Q)  I'J.L.K.  Un,  frir-hayr  1 ' |,  iU  In  _ 

sterling  union  bricklayers  on  the  job  could  be  accomplished  only  by 
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knowingly  committing  an  illegal  act,  viz.,  inducing  Hagarty  to  break  his 
contract . 

Appeal  dismissed  savo  as  to  liberty  to 

have  a now  trial  on  question  of  punitive 

damages. 

[The  opinion  of  Riddell  J.A.  is  omitted.  Mulock  C.J.O.,  and  Magee 
10  J.A.  agreed  in  the  result.] 

[See  also,  Krug  Furniture  Co.  v.  Berlin  Union  of  Amalgamated  Wood- 
workers (1903),  5 O.lTr.  463;  Branch  v.  Roth  (1904),'  10  O.L.R.  2Qk,  J 

BRITISH  COLUMBIA  TELEPHONE  CO.  v.  MORRISON.  In  the  British  Columbia  Supreme 

Court.  1921.  29  B.C.R.  289. 

MACDONALD,  J.  On  the  26th  of  May,  1920,  plaintiff  entered  into  a 
20  written  agreement  with  Local  Union  No.  310  of  the  "International  Brotherhood 
of  Electrical  Workers"  (hereafter  called  "the  Brotherhood"),  providing, 
inter  alia,  for  certain  working  conditions  and  rates  of  pay,  for  the  members 
of  such  Local  Union,  who  might  be  employed  by  it  under  the  agreement.  There 
was  a proviso  in  the  agreement,  creating  a "closed  shop",  as  follows: 

"The  employer  agrees  to  employ  none  but  members  of  the  I.B.E.W. 

who  are  members  in  good  standing  of  Local  Union  No.  310*" 

Subsequently,  on  the  28th  of  June,  1920,  the  Brotherhood,  through 
30  the  defendant  Lee,  revoked  the  charter  of  Local  Union  310.  Plaintiff  com- 
plains that  such  revocation  prejudically  affected  its  rights  under  such 
agreement  and  was  so  intended.  Further,  that  unless  the  revocation  be  re- 
moved, and  its  further  continuance  prevented,  it  would  result  in  damage  to 
the  plaintiff.  * * * 

The  "Brotherhood"  had  revoked  the  charter  of  Local  Union  213  in 
June,  1919.  Such  revocation  resulted  in  litigation  which  was  fully  out- 
lined in  my  Judgment:  see  Morr i son  v.  Ingles,  [1920]  2 W.W.R.  50 — the 
result  being,  that  the  revocation  was  set  aside  and  the  members  of  Local 
40  Union  213  re-established  in  their  membership,  both  of  the  Local  Union  and  of 
the  Brotherhood.  In  the  meantime,  Ingles,  representative  of  the  Brother- 
hood, had  assisted  in  constituting  a new  Local  Union,  No.  310,  and  was 
instrumental  in  obtaining,  in  November,  1919;  a new  agreement  with  the 
plaintiff  Company,  providing  better  terms  for  its  employees.  This  agreement 
did  not  prevent  members  of  Local  Union  213  from  being  employed  by  the 
plaintiff  Company.  Before  the  Judgment  was  rendered  in  Morrison  v.  Ingles 
supra,  negotiations  were  instituted  by  Ingles,  acting  in  conjunction  with 
Local  Union  310,  for  higher  wages,  but  terms  were  not  definitely  arranged. 
After  such  Judgment  was  given,  the  Brotherhood  decided,  after  consideration, 

50  to  abide  by  the  decision,  and  endeavourod  to  bring  about  an  amalgamation 
of  the  two  Local  Unions  in  the  City  of  Vancouver.  Active  steps,  to  that 
end,  took  place  in  May,  1920.  Propositions  and  counter-propositions  ensued 
between  the  two  Unions,  but,  I believe,  the  spirit  of  distrust  between  the 
officials,  to  a great  extent,  stood  in  the  way  of  success.  At  any  rate, 
satisfactory  terms  of  amalgamation  could  not  be  arranged.  The  agreement,  to 
which  Ingles  was  a party  in  November,  1919;  still  continued  and  was  effectual 
between  the  plaintiff  Company  and  its  employees,  the  greater  number  of  whom 
wero  members  of  310,  though  some  belonged  to  213 . It  was,  notwithstanding 
this  condition  of  affairs,  repudiated  by  the  defendant  Morrison,  as  business 
60  agent  of  Local  Union  213 . The  employees  of  plaintiff  Company  were  anxious 

to  adjust  the  question  of  wages,  but,  as  far  as  Local  Union  213  was  concerned, 
it  could  not  assist  in  this  direction,  as  the  plaintiff  refused  to  negotiate 
with  such  Union.  The  contention  of  plaintiff  apparently  was,  that  the  agree- 
ment of  November,  1919;  was  still  in  force,  and  would  remain  effective  until 
varied  or  a new  agreement  was  entered  into.  Whilo  this  was  the  attitude  of 
the  plaintiff  Company,  towards  Local  Union  213,  I think  its  officials  were 
quite  friendly  to  Local  Union  310,  and  prepared,  in  April  or  May,  1920,  to 
discuss  the  matter  of  increased  wages  with  such  Union.  *** 

70  Efforts  to  amalgamate  the  two  Local  Unions  had,  in  the  opinion  of 

Local  Union  310,  become  fruitless,  so  at  a meeting  of  this  Union,  held  on 
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the  25th  of  May,  it  resolved,  to  enter  into  a new  agreement  with  the  plain- 
tiff Company  for  its  own  benefit.  This  resulted  in  the  agreement,  already 
referred  to,  being  executed  on  the  26th  of  May,  1920.  It  was  well  under- 
stood, by  both  the  officials  of  Local  Union  310  and.  of  the  plaintiff  Company, 
that  this  agreement,  under  the  constitution  of  the  Brotherhood,  required  the 
approval  of  the  International  office.  This  was  necessary  under  the  follow- 
ing indefinite  wording:  "All  agreements  between  Local  Unions  must  be 
ratified  by  the  1.0.  and  shall  not  be  abrogated  without  the  sanction  of  the 
10  1.0."  The  practice  had  been,  to  obtain  what  was  termed  "approval",  and 

there  is  no  doubt  that  all  parties  considered  such  approval  would  be  neces- 
sary. The  plaintiff  would,  naturally,  be  desirous  of  continuing  to  recognize 
the  Brotherhood  at  its  head  office,  and  it  was  incumbent  upon  the  officials 
of  the  Local  Union  310  to  observe  the  rules  of  its  organization  and  preserve 
their  standing.  The  agreement  thus  entered  into,  is  now  attacked,  and  its 
validity  and  contractual  effect  attacked  on  two  grounds.  First,  that  the 
document  was  not  properly  executed.  Secondly,  that  tho  approval  was  in- 
effective end  not  binding  upon  the  International  office.  * * * 

20  I intimated,  during  the  argument,  while  the  question  of  execution 

was  being  discussed,  that  there  might  be  an  argument  presented,  as  to  the 
power  of  the  committee  of  Local  Union  310  to  bind  such  a Union,  and  create 
a enforceable  contract,  as  it  has  no  legal  entity  and  is  merely  a voluntary 
association.  This  point,  however,  was  not  pursued  by  counsel  for  the  defen- 
dant, and  I may  assume  that  it  was  not  deemed  beneficial  to  his  cause,  and, 
therefore,  dismiss  it  from  further  consideration.  I have  come  to  the  con- 
clusion that  the  execution  of  the  agreement  was  sufficient  for  the  purpose 
intended.  It  formed  a basis  upon  which  those  employees,  who  were  or  should 
become  members  of  Local  Union  310,  might  work  for  the  plaintiff  Company. 

30 

Then,  as  to  the  approval  or  ratification  of  the  agreement,  by  tho 
International  office,  being  properly  obtained,  there  is  no  official  of  tho 
Brotherhood  designated  in  the  constitution,  who  is  to  give  such  approval, 
but  the  practice  was  for  the  president  to  do  so.  The  importance,  attaching 
to  this  question,  is  apparent,  when  one  considers  that,  if  the  Brotherhood, 
according  to  its  constitution,  approved  of  tho  agreement  and  practically 
becamo  a party  to  it;  then,  it  might  be  contended,  that  any  proceeding, 
which  would  tend  towards  a breach,  would  be  actionable.  * * * 

^0  [On  a review  of  the  evidence  the  Judge  concluded  that  there  had 

been  ratification  binding  the  International  Union. ] 

It  thereby  becamo  a party  to  the  agreement  and,  in  so  far  as  it 
could  be  bound  in  this  Province,  it  was  required  to  abide  by  its  terms. 

It  could  only,  in  a legal  manner,  interfere  with  the  arrangement  thus 
arrived  at  between  the  plaintiff  and  a substantial  number  of  its  employees 
for  the  service  covered  by  such  agreement. 

Were  the  actions  of  the  Brotherhood,  subsequent  to  such  ratification, 
50  proper  and  legal,  or  did  they  constitute  an  unlawful  and  unjustifiable  inter- 
ference with  such  working  arrangement,  so  as  to  entitle  the  plaintiff  to 
invoke  the  assistance  of  the  Court? 

In  an  attempt  to  adjust  the  differences  that  had  arisen  between  the 
two  Local  Unions  and  also  with  their  employers,  the  International  president 
instructed  Thos.  E.  Lee,  an  official  of  the  Brotherhood,  to  come  to 
Vancouver,  for  that  purpose.  He  strove  to  bring  about  amalgamation,  and 
did  not  approve  of  the  agreement  made  between  the  plaintiff  and  Local  Union 
310,  excluding  tho  members  of  Local  Union  213  from  its  operations.  He  re- 
60  ported  the  condition  of  affairs,  but  failed  to  effect  a settlement  of  the 
matter.  Then  Local  Union  310  requested  the  plaintiff  Company  to  fulfil  the 
closed  shop  terms  of  its  agreement,  and  the  plaintiff  Company  in  turn  posted 
a notice  requiring  that  the  electrical  workers  should  produce  a paid-up  card 
of  membership  in  Local  310;  otherwise  they  would  not  bo  entitled  to  continue 
in  such  employment.  This  increased  the  friction  between  the  two  Unions  and 
resulted  in  a number  of  the  electrical  workers  being  required  cither  to 
abandon  their  membership  in  Union  213  and  join  310,  or  cease  work.  They 
adopted  the  latter  alternative,  and  officials  of  213  intercoded  with  the 
International  office.  Apparently  there  were  sufficient  employees,  however, 
70  remaining  in  the  service  of  the  plaintiff  Company  to  carry  on  its  work.  It 
was  quite  evident  that  the  plaintiff  Company  had.  not  roccded  from  its 
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original  position,  that  it  would  not  negotiate  nor  come  to  any  agreement 
with  Local  Union  213.  The  members  of  such  Union  could,  under  these  circum- 
stances, only  obtain  the  benefit  of  the  agreement  of  the  26th  of  May  either 
by  such  abandonment  and  rejoining,  or  by  bringing  about  an  amalgamation  of 
the  two  Unions,  and  thus  endeavouring  to  bring  its  members  within  the  terms 
of  such  agreement.  The  plaintiff  Company  was  satisfied  with  the  condition 
of  affairs,  and  in  the  event  of  merger  of  310  with  213  would  not  willingly 
recognize  the  latter  Union.  If  the  members  of  310  could,  however,  be  in- 
10  duced  to  favour  such  an  amalgamation,  it  would  follow  that  the  plaintiff 
Company  would  be  compelled  either  to  accept  the  changed  situation,  or  face 
a condition,  as  to  this  skilled  labour,  where  an  open  shop  would  prevail,  or 
lose  many  of  its  employees,  as  well  as  the  security  of  an  agreement  with  a 
Union  would  disappear.  Local  Union  310  did  not  desire  to  amalgamate  with 
213,  and  plaintiff  Company  was  willing  to  adhere  to  the  agreement,  and  elec- 
trical work  was  proceeding  smoothly.  * * * 

After  correspondence,  and  frequent  discussions  between  the  contending 
parties,  the  final  conclusion  was,  that  Lee  should  revoke  the  charter  of 
20  310.  Ho  states  that  such  revocation  arose  through  a broach  of  the  consti- 

tution by  such  Union  or  its  controlling  officials.  I think  this  question  of 
unconstitutionality,  so  termed,  was  an  after- thought , and  that  Lee,  in  his 
revocation,  was  acting  under  instructions  received  from  the  International 
president  by  his  tolegram  under  date  of  June  19th,  in  which  ho  stated  that 
any  agreement  sanctioned  by  the  International  office  should  cover  all  mejnbers 
of  the  Brotherhood,  and  that  if  310  persisted  in  refusal  to  amalgamate,  they 
must  revoke  its  charter.  Ho  had  no  right  to  thus  change  his  ground,  but  I 
can  assume  that  Lee  acted  upon  such  instructions  in  dealing  with  the  matter. 

He  became  satisfied  that  Local  310  would  not  recede  from  its  position,  and 
30  that  it  claimed  the  exclusive  benefit  of  the  agreement.  While  he  doubtless 
bore  in  mind  the  instructions  received  from  his  president,  as  to  revocation, 
ho,  at  the  meeting  when  that  course  was  pursued,  referred  to  a portion  of 
the  constitution  as  not  having  been  complied  with.  Whether  he  revoked  the 
charter,  on  behalf  of  the  Brotherhood,  on  the  ground  of  refusal  to  amalgamate, 
or  for  some  other  reason,  in  my  opinion,  such  action  was  illegal.  There  was 
no  opportunity  afforded  to  Local  Union  310  of  defending  itself.  He  adopted 
the  same  course  as  was  previously  pursued  by  Ingles,  on  behalf  of  the 
Brotherhood,  and  which  is  roforred  to  in  Ingles  v.  Morrison,  supra.  He  did 
not  act  "according  to  the  higher  rule  of  justice  and  fairness"  requiring 
40  that  sufficient  notice  of  any  charges  should  be  given  to  such  Union.  The 

illegality  of  a revocation,  so  made,  was  fully  discussed  by  me  in  that  case. 

* * * 

It  is  contended  that  none  of  the  actions  of  the  Brotherhood,  or  its 
officials,  or  Local  Union  213  or  its  officials,  justified  [an]  injunction 

being  granted I must  then  consider  whether,  under  the  circumstances, 

the  acts  of  the  Brotherhood,  and  its  officials,  with  respect  to  the  re- 
vocation of  the  charter  of  Union  310>  affected,  or  were  likely  to  affect, 
the  contractual  relationship  between  the  plaintiff  and  its  employees  under 
50  the  agreement,  and  warrant  the  plaintiff  in  seeking  redress.  In  the  first 
place,  I feel  satisfied,  that  the  revocation  of  such  charter  and  the  effect 
of  the  agreement  were  closely  allied  in  the  minds  of  all  concerned.  * * * 

While  it  may  be  the  policy  of  a parent  organization,  to  require 
obedience  of  its  orders  from  all  of  its  branches,  still,  in  pursuing  such  a 
course,  it  should  have  regard  to  the  rights  of  others.  The  Brotherhood  did 
not,  in  revoking  the  charter  310,  bear  this  in  mind,  but  sought  to  compel 
compliance  with  its  instructions,  even  though  it  put  an  end  to  such  Local 
Union  as  part  of  the  Brotherhood.  While  1 do  not  consider  that  malice,  on 
60  the  part  of  the  Brotherhood,  is  an  essential  element  in  this  action,  still, 
if  it  were  necessary  to  show  such  malice,  on  the  part  of  the  Brotherhood, 
it  would,  under  these  circumstances,  come  within  tho  observation  of  Lord 
Halsbury  in  Trollope  & Sons  v.  London  Building  Trades  Federation  (1895), 

72  L.T.  3^2,  as  referred  to  by  North,  J.  in  J.  Lyons  & Sons  v.  Wilkins  LI896  ] 
1 Ch.  8ll  at  p.  8l8,  as  follows: 

"'If  you  want  to  forward  your  own  interests  by  destroying 

the  rights  of  others,  it  seems  to  me  that  that  is  express  malice.'" 

70  Compare  Pratt  v.  British  Medical  Association  [1919  ] 1 IC.B.  2kk-  at 

p.  267.  Then  in  National  Phonograph  Company  Limited  v.  Edison-Bell 
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Consolidated  Phonograph  Company,  Limited  [1908]  1 Ch.  335  at  pp.  360,  371, 
it  was  the  clear  view  of  Buckley  and  Kennedy,  L.JJ.  that  the  defendants  were 
not  excused  in  their  employment  of  illegal  means,  by  the  fact,  that  they 
acted  with  the  object  of  advancing  their  own  trade  interests,  rather  than 
for  the  purpose  of  gratifying  an  ill-will  towards  the  plaintiff.  I have 
already  referred  to  the  improper  cancellation  of  the  charter,  but  I do  not 
think  that  in  this  case  it  is  necessary  for  me,  from  such  finding,  to  deduce 
malice  by  the  Brotherhood  or  its  officials  against  the  plaintiff.  If  I am 

10  right,  in  the  conclusion  already  expressed,  that  the  Brotherhood  had,  after 
due  consideration,  deliberately  ratified  the  agreement,  then,  it  was  in 
duty  bound  not  to  do  anything  which  would  affect  its  proper  performance.  On 
the  contrary,  it  attempted  to  effectually  destroy  the  right  of  one  of  the 
parties  to  still  continue  as  an  organization,  amenable  to  the  terms  of  the 
agreement.  Even  if  the  Brotherhood  had  not  by  it 3 ratification  become  a 
party  to  the  agreement,  I think  It  must  have  been  well  aware,  and  so  in- 
tended, that  the  revocation  of  the  charter  would  seriously  affect  the 
contractual  relationship  between  the  plaintiff  and  the  members  of  Local 
Union  310 

20 

It  is  contended  that,  even  if  the  revocation  might  be  construed  as 
an  interference  between  the  plaintiff  and  such  employees,  that  no  damage 
resulted  therefrom.  I think  that  where  it  is  apparent  to  a company  opera- 
ting an  industry,  especially  ono  serving  the  public,  that  damage  may  result 
from  interfcrenco  with  its  employees,  that  it  is  not  required  to  wait  until 
damage  ensues.  If  the  charter  remained  revoked,  then  the  agreement  was 
impaired.  This  impairment  would,  as  I have  previously  discussed,  be  of  such 
a nature  as  to  justify  the  plaintiff  in  seeking  the  assistanco  of  the  Court 
by  way  of  injunction.  * * * 

30 

There  should  bo  a judgment  declaring  the  revocation  illegal  and  void, 
also  that  the  agreement  is  binding  and  in  full  force.  There  is  more  diffi- 
culty as  to  the  future,  as  the  Brotherhood  may  act  within  its  constitution 
and  not  contrary  to  tho  agroemont,  but  thero  should  bo  an  injunction 
restraining  tho  Brotherhood  and  its  officials  from  a further  repetition, 
within  tho  Province,  of  such  revocation  in  like  manner  or  under  similar 
circumstances. 


40 


50 


Judgment  for  plaintiff. 

[Union  A has  a collective  agreement  with  an  employer.  Union  B is 
in  a jurisdictional  dispute  with  Union  A and  threatens  to  picket  the 
employer's  plant  unless  ho  negotiates  with  Union  B.  Or  suppose  Union  A 
and  Union  B are  rival  organizations,  and  thore  is  the  same  threat  of 
picketing?  Result?  Suppose  Union  A has  been  "certified"  under  collective 
bargaining  legislation?  Suppose  the  employer  has  a contract  with  X Co.  to 
supply  it  with  his  manufactured  products?  Would  X Co.  as  well  aB  the 
employer  have  a cause  of  action?  Would  Union  A have  a cause  of  action?  Cf . 
Central  Metal  Products  Corp.  v.  O'Brien  (1922),  278  F.  827;  appeal  dismissed 
284  F.  $50;  and  see  a further  proceeding  sub  nom.  O'Brien  v.  Fackenthal  (1925) 
5 F.  (2d)  389 ♦ See  also  Fur  Workers  Union,  Local  No.  72  v.  Fur  Workers  Union, 
No.  21238  (1939),  105  F.  (2d)  1,  aff'd  308  U.S.  522*  Florsheim  Shoe  Store  Co. 
v.  Retail  Shoe  Salesmen's  Union  (1942),  288  N.Y.  188;  Note,  (l94l)  5^-  Harv." 

L.  Rev.  2200.  ] 


BODGES  v.  WEBB.  In  the  Chancery  Division  of  the  High  Court.  [1920]  2 Ch,  'JO. 

Action  for  damages  and  an  injunction  to  restrain  the  defendant  from 
60  interfering  with  the  plaintiff's  employment.  The  plaintiff  was  employed  by 
Messrs.  Tyler  & Freeman  as  a foreman  electrician  and  was  a member  of  tho 
N.A.S.E.,  a registered  trade  union  which  was  regarded  by  the  E.T.U.,  of 
which  the  defendant  was  a district  secretary,  as  being  under  employer  in- 
fluence. Most  of  tho  workmen  of  Messrs.  Tyler  & Freeman  were  members  of  the 
E.T.U.  which  objected  to  its  members  working  with  members  of  the  N.A.S.E. 
This  policy  was  opposod  by  an  employers'  association  to  which  Messrs.  Tyler 
& Freeman  belonged.  The  question  of  employment  of  non-unionists  or  of 
members  of  the  N.A.S.E.  was  a live  one  between  the  employers'  association 
and  the  E.T.U.  and  had  previously  resulted  in  strife.  The  defendant,  acting 
70  on  behalf  of  the  E.T.AJ..  asked  non-members  of  the  E .T .uT~employed  by  Messrs^ 
^yljjZ^~-FpQSkiari , .among  whom  was  thcij].alntlfIL„lo_..ioin.--the,  E..T^Il47.Tarid  u~poh_ 
tlieplnint  iff 1 p ro  fused:  to  do  so  t h<*-de  £ endant  called- the-okher-men  out . 
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Messrs.  Tyler  & Freeman  referred  the  matter  to  the  emolxt.^ejm^aaao.ciation 
which,  ascertained  from  the  defendant  that  the  men  would  return  to  work  if 
'Tfie  -plaintiff  were  discharged.  He  was  thereupon 

PFTEESON,  J.:  The  plaintiff’s  case  depends  upon  the  following  pro- 
positions: (1.)  That  the  defendant,  before  withdrawing  the  men,  stated  to 
the  plaintiff  that  as  the  plaintiff  refused  to  .join  the  Electrical  Trades 
Union,  he  should  ho.ye  to  call  the  men  off  the  job,  and  they  would  not  return 
10  so  long  as  he  remained;  (2.)  that  after  the  men  had  ceased  work,  the  defen- 
dant, when  the  plaintiff  again  refused  to  join  tho  Union,  stated  to  him  that 
similar  trouble  would  occur  on  any  job  on  which  he  was  employed;  (3.)  that 
Messrs.  Tyler  & Freeman  were  coerced  by  the  withdrawal  of  the  men,  and  by 
the  statement  that  they  would  return  as  soon  as  the  plaintiff  was  removed, 
into  discharging  the  plaintiff. 

Now,  it  is  impossible  for  me  to  hold  that  Messrs.  Tyler  & Freeman 
were  induced  to  dismiss  the  plaintiff  by  any  statement  which  was  made  by 
the  defendant  to  the  plaintiff,  for  there  is  no  evidence  that  any  such  state- 
20  ment  was  reported  to  them.  So  far  as  the  plaintiff’ 0 claim  to  damages 

occasioned  by  his  dismissal  from  Messrs.  Tyler  & Freeman.’ s employment  on 
November  13  is  concerned,  it  must  rest  on  tho  proposition  that  the  firm  was, 
by  the  withdrawal  of  the  men,  and  the  intimation  that  they  would  not  return 
to  work  until  the  plaintiff  had  boon  removed,  coerced  into  discharging  the 
plaintiff.  Tho  plaintiff  also  contended  that  tho  defendant,  by  stating  to 
him  that  there  would  be  similar  trouble  on  any  other  job  on  which  he  might 
be  employed,  used  threats  which  he  ought  to  bo  restrained  from  carrying  into 
effect . * * * 


30 


kO 


I will  deal  first  with  tho  allegation  that  Messrs.  Tyler  & Freeman 
were  coerced  into  discharging  the  plaintiff.  This  is  not  a case  in  which 
the  act  of  the  defendant  in  calling  out  the  men,  or  intimating  that  they 
would  not  return  before  the  plaintiff  had  boon  dismissed,  can  be  described 
as  that  of  an  intermeddlor-  or  busybody,  or  a mero  mischief-maker:  see  Conway 
v.  Wade.  ([1909]  A.C.  506).  He  had  full  authority  from  the  Union,  of  which 
ho  is  secretary,  to  call  upon  the  members  of  the  Union  to  cease  work;  and 
there  is  no  ground  for  suggesting  that  he  was  acting  without  authority  in 
stating  that  the  men  would  return  to  work  as  soon  as  the  plaintiff  was  dis- 
charged. No  one  doubts  that  the  men  could  have  ceased  work  because  they 
objected  to  working  with  the  plaintiff,  or  were  entitled  to  refuse  to  return 
to  work  with  the  plaintiff.  Whatever  may  have  been  said  at  a time  when 
there  was  a tendency  to  regard  Trades  Unions  as  illegal  associations  and 
strikes  as  illegal  acts,  or  before  the  claim  of  workmen  to  be  represented 
in  disputes  by  tho  officials  of  their  Unions  was  generally  admitted,  it  was 
recognized  in  1898  [in  Allen  v.  Flood]  that  an  author 3 of f talnl.  of  a 

Trades, Union  could  nnt.  bn  mind  v fw  inducing,  y* - l-ng  upon,  members 

of  his  Union  to  cease  work  in  support  of  what  was  believed  to  be  in  the 

interest  of  the  Union.  * * * 
v 


90  The  men  were  called  out,  and  subsequently,  when  the  defendant  was 

asked  whether  they  would  return  if  the  plaintiff  was  discharged,  he  answered 
in  the  affirmative.  It  appears  to  me  to  be  impossible  to  treat  this  as  a 
threat  which  is  a sufficient  basis  for  an  action,  even  if  it  be  construed  as 
a statement  that  tho  men  would  not  return  if  the  plaintiff  wore  not  dis- 
charged. The  defendant  could  only  answer  in  this  way  if  he  answered  at  all. 
He  was  asked  for  information,  and  he  gave  it.  But  whatever  be  the  threats 
for  which  an  axtion  will  lie,  this  in  my  opinion  was  not  one  for  which  tho 
defendant  could  bo  sued  by  tho  plaintiff,  or  by  Messrs.  Tyler  & Freeman.  I 
am  also  unable  to  hold  that  the  defendant  used  such  coercion  against  Messrs. 

60  Tyler  & Freeman  as  to  render  him  liable  in  damages  to  the  plaintiff. 


"Coercion"  is  a word  of  ambiguous  import.  In  one  sonsc,  anyone  is 
coerced  who  under  pressure  does  that  which  he  would  prefer  not  to  do;  but 
a reluctant  debtor  who  pays  under  stress  of  proceedings  is  not  coerced  within 
the  legal  meaning  of  the  word.  Messrs.  Tyler  & Freeman  had  to  choose  between 
carrying  out  their  contract  with  tho  Watford  Manufacturing  Company  without 
the  plaintiff  or  keeping  the  plaintiff  and  losing  tho  contract;  and  they 
considered  that  their  interests  lay  on  the  side  of  discharging  the  plain- 
tiff. The  pressure  vrhtch  reunited  in  this  decision  was  not,  in  my  opinion, 

70  coercion  of  the  character  which  constitutes  p gw-minA  potion if  it  ~ 

were,  there  would  be  few  It r ikes  or  lock-out s in  which  either  employers  or 
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workmen  or  both  could  not  say  that  they  were  coerced.  * * * 

"Coercion"  involves  something  In  the  nature  of  the  neg^tl on  nf_ choice; 
and  I respectfully  adopt "the  view  of  Lord  Watson  in  Allen  v.  Flood  that  an 
emuTovb't’  ^^rmiSF'prn-nfi-rt.y  pp  said,  to  De  coerced  if,  having  two ■aLtamative 
courses  presented  to  him,  he  follows  that  course  which  he  considers  conducive 
to  his  Uwh: iEtTOTtrsirgr" 

of  Messrs.  Tyler  & Freeman  for  which  either  that  firm  or  the  plaintiff  could 
10  sue  the  defendant. 

There  remains  the  question  whether  the  defendant  threatened  the 
plaintiff  in  such  a way  as  to  entitle  the  plaintiff  to  relief  in  this  action. 
There  are  two  possible  threats  on  which  the  plaintiff  relies:  (a)  that 
before  withdrawing  the  men  the  defendant  told  the  plaintiff  that  as  the 
plaintiff  refused  to  join  the  Eioctrical  Trades  Union  he  would  havo  to  call 
the  men  off  tho  job,  and  that  they  would  not  return  so  long  as  he  remained; 

(b)  that  after  the  men  had  ceased  work,  the  defendant,  when  the  plaintiff 
refused  to  join  the  Union,  stated  to  him  that  similar  trouble  would  arise 
20  on  any  job  on  which  he  was  employed.  Threats  and  coercion  are  not  protected 
by  s.  3 of  tho  Trade  Disputes  Act,  190S:  Conway  v.  Wade.  But  what  is  a 
threat,  and  what  kind  of _ threat  is  actionable?  -*  * * 

The  question  is  whether  the  defendant  has  employed  unlawful  means; 
and  that  question  is  not,  to  my  mind,  to  be  solved  by  saying  that  his  words 
amount  to  a threat.  It  appears  sometimes  to  be  thought  that  a mere  threat 
in  itself  gives  a cause  of  action;  l)U.'t'pnis  is  not  so.  An  indignant  ‘parenT 
cannotTbe  sued  for  threatening  his  son  that  he  will  be  disinherited  if  he 
does  not  reform,  even  although  the  intimation  may  lack  nothing  in  force  and 
30  angry  vigour.  The  reason  is,  that  he  is  entitled  to  disinherit  his  son,  if 
he  thinks  fit;  and  he  does  not  commit  any  legal  wrong  in  informing  his  son 
of  his  intention,  with  such  emphasis  as  he  may  consider  desirable.  Workmen 
are  admittedly  entitled  to  cease  work  for  any  reason,  good,  bad,  or  in- 
different; and  employers  are  entitled  to  decline  to  continue  workmen  in  their 
employments  for  any  reason,  whethor  good  or  bad.  To  my  mind,  it  would, .seem 
to  be.  a very  strange  inconsequenco  that  while  the  workmen  can  cease  work_ 
without" the  possibility  of" logdl  objection,  they  cannot  in  a body  or  by  one 
or  more  of  themselves,  or  bv  one  of  the  officials  of  their  union r inform  the 
employers  of  tho  fact  that  they  •propose  to  cease  work,  and  of  their  reasons 
kO  ~ior  going  so,  without  the  risk  to  tho.  communicant  of  being  sued  for  ual.ngJ™ 
threats  or  coercion.,  No  legal  exception  can  be  taken  to  the  fact  of  the 
strike";- yetf  it  is  sometimes  contended  that  an  action  will  lie  for  intimating 
to  the  employers  that  in  certain  circumstances  that  which  the  men  are 
entitled  to  do  will  be  done.  If  this  bo  the  law,  nothing  could  be  more  in- 
convenient for  both  employer  and  workman,  as  the  tendency  would  bo  to  call 
the  strike  first,  without  waiting  for  negotiations  which  would  give  an 
opportunity  to  tho  employers  to  consider  whether  it  was  to  their  advantage 
to  make  the  required  concessions;  and  certainly  those  who  objected  to  tho 
so-called  threat  would  be  the  first  to  protest  against  a strike  which  was 
50  made  without  due  intimation  that  it  was  about  to  take  place.  If  this  were 

the  law,  it  would  seem  that  an  employer  who  announced  to  his  unionist  work- 

men that  if  they  did  not  within  a limited  time  leave  their  Union  he  would 
dispense  with  their  services,  would  also  be  liable  for  an  action  for 
threatening  them.  A threat  is  only  an  intimation  by  one  to  another  that 
unless  the  latter  does  or  does  not  do  something  ifreu f ormar  v-m  do  anmathing 
wWhich  the,  latter  will  not  like — .But  it  is  impossible  to  say  whether  such  a 
threat  is  or  is  not  lawful  until  it  has  been  p ar. o w-. a i.rVia -h  if,  jB  that  is 
threatened  to  bo  done.  If  tho  threat  is  to  use  violence  to  person  or 
property,  it  feT obviously  an  intimation  that  tho  threatoner  intends  to  use 
60  unlawful  means  for  the  purpose  of  attaining  his  ond:  and  no  one  would  doubt 

that  a throat  to  do  that  which  is  unlawful  cannot  bo  defended.  Whore  the 

threat  is  part  and  parcel  of  a conspiracy  or  unlawful  combination,  it  may  bo 
affected  by  the  illegality  of  the  conspiracy.  But  omitting  cases  of  cons- 
piracy or  combination,  I jio  not  understand  the  legal  basis  for  contending 
that  it  is_  unlawful  for  a man  to  threaten  to  dcTmoroiv  tnat  wnicn  no  is 
untitled  to  do^  Tho  act  itself  is.  immune  from  attack,  yot  an  intimation  that 
~lt  will  beT” iono  is  to  be  a ground  of  liability.  It  may  bo  that  the  idea  is 
due  to  tho  belief  that  tho  throat  is  a menace  or  intimidation,  and  that  it 
is  unlawful,  bocauso  it  puts  unlawful  pressure  upon  the  person  who  is  sub- 
70  joctod  to  it.  If  a threat  amounts  to  intimidation  or  a menace  of  violence 
it  cannot  be  defended;  but  assuming  that  it  does  not,  the  question  remains 
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whether  it  does  in  fact  exercise  pressure  of  an  unlawful  kind.  Omitting 
cases  of  conspiracy  or  combination,  I venture  to  doubt  whether  the  pressure 
of  a mere  statement  that  the  speaker  intends  to  do  something  which  he  is  . 

Tfipa  l'iv  entitled '~t'6  &6  If  the  mad  to  whom  He 

particular  course,  can  be  unlawful  pressure. 

It  is  not,  as  has  been  already  pointed  out,  every  statement  which 
may  be  called  a threat  that  is  unlawful;  and  for  myself,  I find  it  impossible 
10  to  hold  that  in  a simple  case  where  there  is_no  question  of  conspiracy  or 
'unlawful  combination,  a firm,  and,  if  you  please,  emphatic,  statement  by 
one  person  that  unless  the  person  wnom  ne  is  addressing  consents  to  the 
adoption  of  a~  articillhg  COUGHS...  ne.ean  lawfully  take,  the  speaker  will 

do  that  which  he  is  lawfully  entitled  to  do,  is  a threat  for  whidh  tile — ; 

speaker  can  he  held  xiateLe  at  law!  Whether  it  be  called  a threat  or  a 
warning,  it  is  a statement  by  the  person  who  makes  it  of  an  intention  to  act 
on  his  legal  rights,  made  for  the  purpose  of  inducing  the  other  to  exercise 
his  legal  rights  in  a particular  direction. 

20  Now,  the  first  alleged  throat  made  by  the  defendant  to  the  plaintiff 

was  that  at  the  first  interview,  after  the  plaintiff  had  refused  to  join 
the  Electrical  Trades  Union,  the  defendant  said  that  he  would  have  to  call 
the  men  off  the  job,  and  that  they  would  not  return  so  long  as  the  plaintiff 
remained.  As  I have  already  said,  if  the  defendant,  without  speaking  to  the  _ 
plaintiff,  had  called  out  the  men,  he  could  not,  in  my  opinion,  have  been 
sued,  either  bv  Messrs.  Tvler  8s  gr^<=*nwn  >>7  airrhi.-e^l-aa  m a nr.t,  y 

would  not  have  been  an  illegal  one.^  I am  not,  for  the  reasons  which  I have 
given,  prepared  to  hold  that  he  could  be  made  liable  to  the  plaintiff  for 
telling  the  latter  that  he  intendod  to  do  that  which  he  was  lawfully  entitled 
30  to  do.  It  may  be  that  some  would  call  it  a threat;  others  might  say  that  it 
was  only  right  that  the  plaintiff  should  have  a full  opportunity  of  appreci- 
ating the  circumstances  before  he  made  up  his  mind.  But  whether  it  be 
called  a threat  or  a warning,  or  whatever  other  description  be  given  of  it, 
it  was  in  effect  a statement  that  tho  defendant  would  adopt  lawful  means 
1 for  thp  purpose  of  giving  effect  to  his  Union'  a lawful  pol  1ny^_arirLT  p.m  I 
V not  prepared  to  hold  that  the  defendant  can  be  made -liable  for  doing  so.  | 

It  may  be  observed  also  that  this  threat,  if  it  was  a threat,  was 
addressed  to  the  plaintiff  and  not  to  the  plaintiff' s employers.  It  did 
h0  not  cause  the  discharge  of  the  plaintiff,  as  it  was  not  brought  to  the 

attention  of  his  employers,  Messrs.  Tyler  & Freeman,  and  it  was  not  a state- 
ment which  amounted  to  a threat  affecting  the  future  employment  of  the 
plaintiff.  For  this  reason,  also,  I am  unable  to  see  how  this  threat,  if 
threat  it  be,  can  supply  the  plaintiff  with  a cause  of  action. 

This  leaves  for  consideration  the  defendant's  statement  at  the 
second  interview,  that  there  would  be  similar  trouble  on  any  other  job  on 
which  the  plaintiff  was  engaged.  This  statement  had  no  part  in  the  dis- 
charge of  the  plaintiff  from  Messrs.  Tyler  8c  Freeman's  employment;  but  it  is 
50  said  it  is  a threat  that  the  plaintiff  would  be  followed,  tracked  and  perse- 
cuted. The  words  are  obviously  capable  of  two  interpretations.  They  may 
mean  that  the  authorities  of  the  Union  would  see  to  it  that  the  plaintiff 
should  be  the  subject  of  persistent  persecution;  or  they  may  be  a statement 
for  the  plaintiff' s consideration  of  what  obviously  gdght  be  expected  to 
occur.  * * * 

The  facts  may  strike  different  minds  in  different  ways;  but  the  con- 
clusion to  which  I have  come  is  that  the  defendant  endeavoured  to  persuade 
the  plaintiff  to  become  a member  of  the  Electrical  Trades  Union,  and  in 
60  course  of  doing  so  pointed  out  that  if  the  plaintiff  persisted  in  refusing 
to  do  so  he  would  inevitably  bo  exposed  to  similar  difficulties  in  the 
future.  I do  not  think  that  in  making  the  observations  in  question  the 
defendant  did  threaten  the  plaintiff.  I deg  not  consider  the  question  whether, 
if  it  was  a throat,  the  defendant  is  liable  to  "be  sued  for  threatening* to 
give  effect  to  the  policy  of  his  Union  in  an  existing  trade  dispute  between 
employers  and  the  Union.  That  is  a question  which,  on  my  view  of  tho  facts, 
it  is  not  necessary  to  answer.  The  result,  therefore,  is  that,  in  my 
opinion,  this  action  fails. 


* * * 
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[See  also  Santen  v.  Busnach  (1913),  29  T.L.E.  2l4;  White  v.  Riley, 
[1921]  1 Ch.  1.  Cf.  Sleuter  v.  Scott  (1915),  21  B.C.R.  155  and  Livers  v. 
Burnett  (1930),  42 ~B.C.R.  203.  Suppose  members  of  a trade  union  threaten 
to  strike  unless  a non-union  man  is  discharged  but  refuse  to  admit  him  into 
the  union?  See  Local  Union  Wo,  1962,  United  Mine  Workers  of  America  v. 
Williams  and  Rees  (1919),  99  S.C.R.  240;  Graham  v.  Bricklayers  and  Masons 
Union  (1908),  9 W.L.R.  475- 

On  the  question  of  "throats"  and  "coercion",  see  Ware  & de  Froville 
10  Ltd.  v.  Motor  Trade  Association,  [l92l]  3 K.B.  40,  per  Atkin  L.J.  at  pp. 

81-84;  Crofter  Band  Woven  Harris  Tweed  Co.  Ltd,  v.  Yeitch,  [1942]  A.C.  435, 
per  Lord  Wright  at  p.  467;  Vegelahn  v.  Guntnor  (1896),  167  Mass.  92,  per 
Holmes  J.  at  p.  107:  "I  pause  here  to  remark  that  the  word  'threats'  often 
is  used  as  if,  when  it  appearod  that  threats  had  been  made,  it  appeared 
that  unlawful  conduct  had  begun.  But  it  depends  on  what  you  threaten.  As 
a general  rule,  oven  if  subject  to  some  exceptions,  what  you  may  do  in  a 
certain  event,  you  may  threaten  to  do,  that  is,  give  warning  of  your  in- 
tention to  do  in  that  event,  and  thus  allow  the  other  person  the  chance  of 
avoiding  the  consequences.  So  as  to  'compulsion',  it  depends  on  how  you 
20  'compel' So  as  to  'annoyance'  or  'intimidation' "] 


GIB LAW  v.  RATIONAL  AMALGAMATED  LABOURERS'  UNION  OF  GREAT  BRITAIN 

AND  IRELAND . In  the  Court  of  Appeal.  I1903J  2 K.B.  606. 


30 


40 


50 


60 


Action  by  James  Giblan,  a labourer,  against  the  defendant  registered 
union,  Williams,  its  general  secretary,  and  Toomey,  its  local  secretary, 
claiming  damages  for  loss  of  wages;  also  an  injunction  to  restrain  the 
defendants  respectively,  or  their  agents  or  coadjutors,  (a)  from  inter- 
fering in  any  manner  howsoever  with  any  person  or  persons,  company  or 
corporation,  with  a view  to  causing  such  person  or  persons,  company  or 
corporation  to  break  his  or  their  contract  or  contracts  with  the  plaintiff, 
or  to  cease  to  employ  him,  or  to  abstain  from  entering  into  contracts  with 
him;  (b)  from  preventing,  or  attempting  to  prevent,  any  person  or  persons 
from  working  with  the  plaintiff;  (c)  from  otherwise  molesting  or  interfer- 
ing in  any  manner  with  the  plaintiff  in  following  his  calling.  The  plain- 
tiff became  a member  of  the  union  in  I89I  and  hold  office  as  treasurer  of 
a local  branch  in  1896  end  1897*  Some  difficulties  arose  in  hi 3 accounts, 
and  on  September  28,  1899 , an  agreement  was  signed  by  which  he  admitted  his 
indebtedness  to  the  society  in  a sum  of  36  1.9s. 2d.,  and  agreed  to  pay  this 
by  10  1.  on  October  9,  1899,  and  1 1.  a month  until  the  whole  debt  was 
liquidated.  As  he  failed  to  carry  out  this  agreement  an  action  was  brought 
against  him  in  the  county  court,  at  the  instance  of  the  union,  in  December 
1899,  when  judgment  was  obtained  against  him  for  the  amount  of  the  arrears 
payable  under  the  agreement,  which  at  that  time  amounted  to  about  11  1.  By 
the  judgment  he  wa3  ordered  to  pay  5 1.  forthwith,  and  the  balance  of  the 
amount  by  instalments  of  1 1.  per  month.  Shortly  afterwards  he  paid  4 1., 
but  after  making  that  payment  he  failed  to  make  any  further  payments  under 
the  judgment  or  the  agreement. 


On  February  5,  1900 , j£hil^t-^e~pl^int4ff ~was^nga£el  wo rk  at 

the  Prince  of  Wales  Dry  Dock  at  Swansea,  the  defendant  Williams  went  to 
the  foreman  and  gave  him  notice  that  unless  the  plaintiff  was  dismissed  theu 
other  union  men  who  were  employed  there  would  be  called  out  on  strike . In 
"consequence  of  that  the  plaintiff's  employers  discharged  him,  and  for  "Some 
two  or  three  weeks  ho  was  out  of  employment.  After  that,  however,  he  again 
obtained  employment,  and  was  in  full  work  until  nearly  the  close  of  the  year 
1900.  Meanwhile,  ho  had  made  no  payments  in  respoct  of  the  amount  he  owed 
the  union,  end  in  June,  1900,  a judgment  summons  was  issued  against  him 
at  the  instance  of  the  union  in  the  county  court,  claiming  that  11  1.  was 
due  from  him.  This  proved  to  be  an  error,  and  the  summons  was  dismissed 
with  costs.  This  fact,  according  to  the  plaintiff's  case,  irritated  the 
officials  and  members  of  the  union.  Glbl.an  was  than  still  a member  of 
the  union  in  good  standing.. but  at  the  annual  general  meeting  in  August. 
i960,  a motion  was  carried  that  he  be  eypelled  and  be  allowed  to  re join  . 
only  upon  repaying  the  money  owing  to  the  union*  Notice  of  the  expulsion^ 
was  given  to  the  plaintiff  and  to  his  local  branch,  and  all  members  were 
led  that  the  plaintiff  must-bent  re  at  ad  aa  anon-unionist  unt-1  1 - 

further  orders.  In  October.  1900,  several  union  men  were  fined  for  work- 
ing with  the  plaintiff  as  an  expelled  member. 
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10 


On  December  29,  1900,  the  plaintiff  -was  in  employment  at  Newport.** 
when  the  defendant  Toomey,  the  union’ s local secretary  there,  went  to  his 
employer  and  gave  him  notice  that  unless  tho  plaintiff  was  discharged  other* 
men  in  the  employment  would  be  called  out  by  the  union;  and  Toomey  also 
g'a.ve'hotip.fttn  f.hn  nt.her  men,  being  mempers  of  the  union,  that  if  they" 
worked  with  the  -plaintiff  they  would.  De  caixed  out:.  Consequently  the. 
plaintiff  was  discharged.  In  a similar  way,  on  four  subsequent  occasions,^ 
at  Newport,  Sharpness,  and  Swansea,  tho  last  occasion  being  on  April  19*. 
1901,  once  through  t lie. . intervention  of  tho  defendant  Williams,  and  thrice 
throu ah~ tfhp+-  nr  +hn  fl^^.ant  Tonmoy  the  plaintiff  was  prevented  from  re- 
taining employment,  in  each  caao  notice  being  given  to  the  union  men  in 
the  employment  that  if  they  worked  with  the  plaintiff  they  would  be  called 
out.  It  appeared  that  another  ground  for  those  proceedings  against  tho 
plaintiff  wa,s  that  he,  a non-unionist,  was  obtaining  employment  when  union 
mon  were  out  of  work. 


The  plaintiff  thereupon  brought  his  action  and  gave  "particulars" 
of  the  matters  complained  of,  consisting  of  the  six  specific  instances 
20  above  mentioned  of  interference  with  him  in  his  calling,  that  is  to  say, 
the  one  preceding  and  the  five  following  his  expulsion  from  the  union; 
adding  that  the  defendants  had  also  circulated  notices  generally  amongst 
employers  of  labour  in  South  Wales  that  the  plaintiff  was  not  to  be 
employed  under  pain  of  other  workmen  being  called  out  in  like  manner,  and 
that  they  had  also  notified  other  workmen  in  like  manner  that  they  were  not 
to  work  with  the  plaintiff  under  pain  of  being  called  out  of  their  employ- 
ment, though  details  of  this  the  plaintiff  said  he  was  then  unablo  to  give. 


Tho  union  in  its  defence  counterclaimed  for  £25  as  the  sum  owing 
30  by  the  plaintiff  who,  in  reply,  admitted  the  indebtedness.  At  the  trial, 
Walton  J.  left  the  following  questions  to  the  jury: 

(1.)  Did  the  defendants  Williams  and  Toomey,  acting  together  or 
individually,  call  out  tho  union  men  or  threaten  to  call  them  out  unless 
the  plaintiff  was  stopped? V (2.)  If  they  or  either  of  them  did,  did  they 
or  he  by  so  doing  prevent,  or  endeavour  to  provent,  the  plaintiff  from 
getting  employment  or  retaining  his  employment?  Y (3- ) Was  this  done  in  ordor 
to  compel  the  plaintiff  to  pay  the  arrears  of  his  defalcations?/  (A.)  Was 
it  done  in  order  to  punish  tho  plaintiff  for  not  paying  such  arrears?/  Tho 
40  following  alternative  questions  wore  also  submitted  to  the  jury  in  the 

event  of  their  answering  the  above  questions  in  the  affirmative:  (5.)  Was 
what  the  defendants  Williams  and  Toomey,  or  either  of  them,  did  only  to 
warn  the  employers  that  the  union  men  would  leave  in  consequence  of  union 
workmen  being  unwilling  to  work  with  the  plaintiff ? At  (6. ) Was  this  done  in 
consequence  of  the  union  men  objecting  to  work  with  the  plaintiff?^/  (7.) 

What  damages,  if  any?  The  jury  answered  the  first  three  questions  in  the 
affirmative,  and  the  fourth  also  as  regarded  Williams,  but  in  the  negative 
as  regarded  Toomey.  Their  replies  to  the  alternative  questions  were  in 
the  negative,  and  they  assessed  the  damages  at  100  1. 

50 

Subsequently,  in  a considered  judgment,  the  learned  judge  discussed 
the  legal  effect  of  the  findings  of  the  jury,  and  eventually  came  to  tho 
conclusion  that  the  defendant  Williams  was  individually  liable  to  the 
plaintiff  for  the  acts  complained  of,  but  ho  gave  judgment  for  the  other 
defendants,  tho  union  and  Toomey.  Upon  tho  counter-claim  judgment  was 
given  for  the  union  for  tho  25  1.,  with  costs. 


The  plaintiff  appealed  against  so  much  of  tho  judgment  as  refused 
the  relief  he  claimed  by  his  action. 

60 

The  defendant  Williams  did  not  appeal  from  the  judgment  against  him. 

VAUGHAN  WILLIAMS  L.J.  * * * There  can  bo  no  doubt  but  that  the 
plaintiff  G iblan  was j^reventad.-fri'im  gnt-Mng  nrL^o±jn-irLi.rLg__-w-Qrk . by  reason 
~ST  'She  facus  which  1 hammer  rat  o d . at  various  works  where  members  of  the  ■— . 
union  were  employed,  but  not  elsewhere.  On  this  two  questions  seem  to 
arise.  First,  can “the  action  of  those  who  brought  about  this  result  be 
justified  by  the  occasion  and  purpose?  Secondly,  if  it  cannot,  who  is 
responsible  for  it?  In  my  judgment  .the  action  of  the^nnj  nr>  cannot  ba_ 

7 0 justified,  because  of  the  flniilngfi  in  fnnt  hy  jury  -±p.  an  aye  r to  the.._ 
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If  this  had  been  a case  where  the  union  men 
a man  who  had  been  elipelled  from  the  union  for 
disgraceful  conduct,  and  in  which  the  men  were  upvi fling  to  work  with  Gib- 
lan, it  is  quite  possible  that  there  might  have  been  a good  defence;  but 
this  is  not  such  a case.  It  is  a case  in  which  the  union  and  its  officers 
were  acting  independently  of  the  men. 

There  remains  the  question  of  the  liability  of  the  union  and  Toomoy. 
10  I think  they  are  both  liable.  The  union,  Williams,  end  Toomey  wore  all 

parties  to  acts  constituting  an  actionable  wrong- -namely f interference  with 
"Titian  in  the  exorcise  or  ms  undoubted  common  law  right  to  dispose  of^is"" 
labour  according  to  his  will.  It  is  said  that  the  rules  did  not  authorize 
the  acts  of  Williams  and  Toomey;  but,  be  that  how  it  may,  the  acts  were  not 
ultra  vires  of  the  union  but  only  of  its  officers,  and  the  union  in  general 
meeting  undoubtedly  adopted  the  acts  of  Williams  and  Toomey  and  took  the 
benefit  of  them. 

Then,  as  to  the  motive  of  Toomey,  it  seems  to  me  unimportant.  He 
20  undoubtedly  did  an  actionable  wrong  to  Giblan  in  interfering  with  his  right 
to  dispose  of  his  own  labour,  and  the  absence  of  desire  to  punish  Giblan 
or  to  recover  money  from  him  which  he  owod  does  net  get  rid  of  a clear 
actionable  wrong,  which  would  arise  without  proof  of  actual  malice.  I am, 
therefore,  of  opinion  that  this  appeal  must  bo  allowed. 


fifth  and  sixth  questions, 
were  refusing  zo  worm  wiun 


ROMER  L.J.  What  are  the  facts  of  this  case  as  stated  by  Walton  J. 
and  found  by  the  jury?  In  effect  they  are  that  the  defendant  a Willi  arrm 
^and  Toomey,  as  officers  of  the  defendant  union,  had,  by  virtue  of  their 
position,  Control  over  the  men  of  the  union,  and  consequently  power  to  in- 
30  fluence  employers  by  calling  out  or  threatening  to  call  out  the  men  unless. 

accordingly,  that  the  defendants  combined  to  prevent,  and  did  prevent,  the*,, 
plaintiff  from  getting  or  retaining  employment  by  calling  out  or  threaten- 
ing to  call  out  the  men;  and,  further,  that  this  caused  damage  to  the 
plaintiff  to  the  extent  of  100  1.,  and  the  jury  negatived  the  suggestion 
that  what  the  defendants  did,  first,  was  only  to  warn  the  employers  that 
the  men  would  leave  in  consequence  of  the  men  objecting  to  work  with  the 
plaintiff;  and,  secondly,  was  done  in  fact  in  consequence  of  the  men 
objecting  to  work  with  the  plaintiff.  Lastly,  it  is  found  that  the  defen- 
40  dants  acted  as  they  did  in  order  to  compel  the  plaintiff  to  pay  the  arrears 
of  some  moneys  due  from  him  to  the  union.  * * * 


In  the  case  now  before  us  I cannot  say  that  I feel  any  difficulty 
in  applying  the  law  as  regards  the  defendant  Toomoy.  For,  on  the  facts, 

I have  simply  to  determine  whether  two  or.  more,  persons,  who  by  virtue  of 
their  position  have  special  power  to  carry  out  their  design,  are  justified 
in  combining  to  prevent,  and  In  fact  prnvfmt1r.g;  p ?b+- ? i ^ 1 "g, — 

employment  in  his  trade  or  calling,  because  they 

wish  to  compel  him . t.Q.p^,,.a,-dobt-.du,o^fr.om  him.  In  mv  opinion  -they- are  nc£ 
50  justified:  and  consequently  the  defendants  Toomey  and  Williams  are,  in  my 
opinion,  liable  to  the  plaintiff  for  the  damage  suffered  by  him  through  the 
conduct  of  the  defendants. 


I may  point  out,  with  reference  to  some  observations  made  in  the 
course  of  the  argument,  that  this  is  not  a case  where  ..the  defendants, 
knowing  of  the  plaintiff' s defalcations,  thought  it  their  duty  to  warn^ 
employers  as  to  the  plaintiff's  character,  or  where  the  plaintiff's  fellQW- 
workmen,  by  reason  of  that  character,  declined  to  work  with  him. _ The 
findings  of  the  jury  negative  any  such  case.  And,  further,  I desire  to 
60  add,  with  reference  to  an  argument  addressed  to  us  on  behalf  of  the  defen- 
dants, that  the  intent  on  the  part  of  the  defendants  Williams  and  Toomey 
to  injure  the  plaintiff  appears  from  the  findings  of  the  jury.  The  intent 
of  the  defendants  was  to  prevent  the  plaintiff' s obtaining  or  retaining 
employment,  in  order  to  compel  him  to  pay  a debt  due  from  him;  and  from  this 
the  intent  to  injure  the  plaintiff  appears  to  me  to  follow. 

STIRLING  L.J.  * * * The  question  then  arises  whether  the  preventing 
the  plaintiff  from  obtaining  employment,  by  threats  of  calling  out  the 
union  men  unless  he  was  dismissed,  is  an  unlawful  act  on  the  part  of  Toomey 
TO  and  Williams  acting  in  combination;  and  in  considering  this  question  there 


' 
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must  b©  borne  in  mind  the  observation  of  Bowen  L.J.  [in  the  Mogul  cage,  23 
Q.B.D.  598,  6l6],  as  to  the  necessity  of  using  great  care  not  to  extend 
too  far  the  doctrine  of  illegal  conspiracy.  * * * 


The  fifth  and  sixth  findings  of  the  jury  appear  to  me  to  negative 
any  suggestion  that  the  acts  of  Williams  and  Toomey  were  done  on  behalf "o? 
the  Fe.jj.ow- labourers  of  the  pia.mr.iffJ  nr  i-w  crBrr’tnrr-rjf  ;vn^^-qa4-ah±_of 
theirs  to  withdraw  themselves  from  an  employment  in  which  he  took  part. 

10  Those  acts  wore  directed  to  inflict  harm  on  the  plaintiff  by  preventing"’ 
‘TyfirT f mm  obtaining  or  retaining  employment,  and  consequently  from  earning"" 
his  livelihood  in  the  only  way  in  which  he  could  do  so.  By  their  acts  they. 
Williams  and  Toomey,  caused  him  as  serious  an  injury  as  can  well  be  done 
to  a working  man;  and  that  injury  resulted  in  damage.  They  did  those  acts 
from  time  to  time,  as  the  plaintiff  succeeded  in  obtaining  employment,  by 
going  to  his  employer  and  threatening  that  they  would  resort  to  the  powers 
which  were,  or  were  believed  to  be,  vested  in  them  as  officers  of  a trade 
union,  and  which  involved  a resort  to  the  power  of  numbers  in  a way  which 
might  and  probably  would  cause  detriment  to  the  employer.  It  may,  in  my 
20  opinion,  be  fairly  inferred  from  the  evidence  that  this  course  of  conduct 
was  intended  to  be  continued  until  the  plaintiff  made  terms  satisfactory 
1 to  the  trade  union.  Such  acts,  so  -persisted  in.  seem  to  me  to  be  in  the 


nature  of  molestation  or  coercion;  and  although  they  do  not  involve  re- 
course to  physical  force,  I am  far  from  satisfied  that  they  are  not  such"~^_ 
/ as  to  be  illegal,  even  if  done  py  a single  lndiviaual.  * * * 


Here,  the  acts  of  the  defendants  Williams  and.  Toomey  were  not- ex- 
cused, in  my  opinion,  by  the  fact  that  the  plaintiff  had  been  guilty  of 
defalcations  and  owed  a considerable  sum  to  the  trade  union^  I do  not 
30  in  the  least  extenuate  the  wrongs  suffered  by  the  trade  union  at  the  hands 
of  the  plaintiff:  I think  he  behaved  badly  and  the  trade  union  shewed  him 
great  forbearance:  still,  even  .a^c^iminal— ^u^^^not_..to  be, .persecuted  but 
to  be  punished  according! to  law.  If  the  plaintiff  was  guilty  of  a criminal 
offence  he  might  and  ought  to  have  been  prosecuted,  in  which  case  the 
appropriate  punishment  would  have  been  moted  out  to  him  by  a legal  tribunal. 
If  he  failed  to  pay  a just  debt,  the  law  provides  ample  means  for  enforcing 
payment  of  it.  In  certain  cases,  though  not  universally,  the  non-payment 
of  a debt  is  punishable  by  imprisonment.  The  plaintiff  might  possibly  have 
been  punished  in  this  way:  an  attempt  to  punish  him  was  made  and  was  de- 
40  feated  on  technical  grounds  only;  but,  so  far  as  I can  see,  the  attempt 
might  have  been  repeated  with  .a  fair  prospect  of  success.  This  was  not 
done,  but  Williams  and  Toomey  adopted  the  course  which  lias  resulted  in  the 
present  action.  If  the  existence  of  the  default  or  debt  were  admitted  as  a 
valid  excuse  for  depriving  a defaulter  or  debtor  of  his  employment,  a 
punishment  might  be  inflicted  on  him  far  greater  than  that  which  is  allowed 
by  law. 


I come,  therefore,  to  the  conclusion  that  the  defendants  Williams 
and  Toomey  were  guilty  of  a tort  in  respect  of  which  they  aro  liable  to 
50  the  plaintiff  in  this  action;  and  I pass  on  to  consider  whether  the  defen- 
dants, the  trade  union,  are  also  liable. 


Now,  Williams  and  Toomey  were  the  servants  and  agents  of  the  trade 
union;  and  the  principle  which  governs  the  liability  of  the  last-named  de- 
fendants for  the  acts  of  their  agents  is  expressed  with  great  clearness  by 
Willes  J.  in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  in 
Berwick  v.  English  Joint  Stock  Bank  (L.R.  2 Ex. 259?  265).  He  says:  "The 
general  rule  is,  that  the  master  is  answorablo  for  every  such  wrong  of  the 
servant  or  agent  as  is  committed  in  the  course  of  the  service  and  for  the 
60  master's  benefit,  though  no  express  command  or  privity  of  the  master  be 
proved."  This  principle  was  expressly  hold  to  be  applicable  to  trade 
unions  in  Taff  Vale  Ry.  Co.  v.  Amalgamated  Society  of  Engineers  ([l90l]  A.C. 
k-2 6)  . 


Appeal  allowed. 

[Cf.  The  Trade  Disputes  Act,  1906  (imp.),  c.k7,  s.3,  supra,  p.  IOU. 
See  Cotter  v.  0 sbome  (1909),  18  Man.  E.  U7I,  involving  a conspiracy, 
inter  alia,  to  dissuade  persons  from  accepting  employment . ] 
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Labour  Lav  - Chapter  III 

The  Trade-Unions  Act,  R.S.B.C,  1936,  c.289 


118. 


Section  3.  No trade  union  or  association  [of  workmen  or  employees 

in  the  Province]  shall  be  enjoined,  nor  shall  any  officer,  member,  agent, 
or  servant  of  such  trade-union  or  association  or  any  other  person  be  en- 
joined, nor  shall  it  or  its  funds  or  any  such  officer,  member,  agent,  ser- 
vant, or  other  person  be  made  liable  in  damages  for  communicating  to  any 
workman,  artisan,  labourer,  employee,  or  person  facts  respecting  employ- 
10  ment  or  hiring  by  or  with  any  employer,  producer,  or  consumer  or  distri- 
butor of  the  products  of  labour  or  the  purchase  of  such  products,  or  for 
persuading  or  endeavouring  to  persuade  by  fair  or  reasonable  argument, 
without  unlawful  threats,  intimidation,  or  other  unlawful  acts,  such 
last-named  workman,  artisan,  labourer,  employee,  or  person,  at  the  expira- 
tion of  any  existing  contract,  not  to  renew  the  same  with  or  to  refuse  to 
become  the  employee  or  customer  of  any  such  employer,  producer,  consumer, 
or  distributer  of  the  products'  of  labour. 

[Does  this  section  change  tho  common  law?  See  Schuberg  v.  Local 
20  118,  International  Alliance  Theatrical  Stage  Employees,  3*8  B.C.R.  130, 

[1927  J 2 D.L.R.  20,  affirming,  on  equal  division,  37  B.C.R.  284,  [1926] 

3 D.L.R.  166. ] 


5 . The  "Yellow  Dog1 1 Contract 

The  Trade  Union  Act,  1937  (N.S.),  c.6 

Section  6.  It  shall  be  unlawful  for  any  employer  hereafter  to  insort 

30  any  clause  in  any  written  contract  of  employment,  or  to  impose  any  con- 
dition in  any  verbal  contract  of  employment,  or  to  continue  such  clause 
or  condition  heretofore  in  effect,  whore  such  clause  or  condition  seeks  to 
restrain  any  employe o from  exercising  his  rights  und^r  this  Act,  and  any 
such  clause  or  condition  shall  be  of  no  effect. 

[See  also  Tho  Trade  Union  Act,  1945  (P.E.I.),  c.13,  0.6;  Industrial 
Conciliation  and  Arbitration  Act,  R.S.A.  1942,  c.280,  s.6;  Industrial 
Conciliation  and  Arbitration  Act,  1937  (B.C.),  c.31,  s.6.] 

40  The  Trade  Union  Act,  1944  (Sa3k.  2nd  Sess . ) , c . 69 

Section  8 (l)  It  shall  be  an  unfair  labour  practice  for  any  employer  or 
employer’ s agent: 

(f)  to  require  as  a condition  of  employment  that  any  person  shall 
abstain  from  joining  or  assisting  or  being  active  in  any  trade  union  or 
from  exercising  any  right  provided  by  this  Act,  except  as  permitted  by 
this  Act. 

50  The  Labour  Relations  Act,  1944  (Q,ue.),  c.30 

Section  21.  No  employer,  nor  person  acting  for  an  employer  or  an  associ- 
ation of  employers  shall  refuse  to  employ  any  person  because  such  person 
is  a member  or  an  officer  of  an  association,  or  see^:  by  intimidation, 
threat  of  dismissal  or  other  throat,  or  by  any  other  means,  to  compel  an 
employee  to  abstain  from  becoming  or  to  cea3c  being  a member  or  an  officer 
of  an  association. 

[See  also,  The  Labour  Relations  Act,  1945  (N.B.),  c.4l,  3.19(2 ) (b) (c ) ] 

60 

[The  "yellow  dog"  contract,  an  employment  agreement  by  which  an 
employee  represents  that  he  is  not  a member  of  a trade  union  and  promises 
not  to  join  one  so  long  as  he  remains  in  the  employ,  has  been  d avitalizod 
by  statute  in  so  far  as  it  was  a means  of  forestalling  trade  union  organi- 
zation. There  has  been  little  judicial  experience  with  this  device  in 
Canada  (cf.  Ziger  v.  Shiffer  Sc  Hillman  Co.  Ltd. , [ 1933 3 O.R.  407;  and  SQ0 
an  analogous  type  of  contract  in  Bassel1 s Lunch  Ltd,  v.  Kick,  [1936]  O.R. 
445)  but  in  the  United  States  it  attained  considerable  notoriety,  especially 
after  the  judgment  in  Hitchmm  Coal  Co.  v.  Mitchell  (1917),  245  U.S.  229, 

70  which  gave  it  the  protection  of  the  Lumley  v.  G-yo  doctrine:  seo  1 Teller, 
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Labor  Disputes  and  Collective;  Bargaining,  s.48;  Frankfurter  and  Greene, 

The  Labor  Injunction,  pp.  37  et  seq.  Although  the  judgment  in  the  Hitch- 
man  case  was  diluted  in  American  Steel  Foundries  v.  Tri-City  Central 
Trades  Council  (1921),  257  U.S . 184,  and  although  some  state  courts,  for 
example,  New  York,  loaned  towards  a denial  of  injunctive  relief  to  en- 
force "yellow  dog"  agreements  (see  Exchange  Bakery  end  Restaurant  Co.  v. 
Rifkin  (1927),  245  N.Y.  260;  Interborough  Rapid  Transit  Co.  v.  Lav  in 
(1928),  24-7  N.Y.  65),  nevertheless  it  was  only  with  the  advent  of  remedial 
10  legislation  that  the  "yellow-dog"  contract  ceased  to  be  a contentious 

issue  in  labour  relations;  see  The  Norris- La  Cuardla  Act,  1932  (U.S.),  c. 
90,  s.3;  Fraenkel,  Recent  Statutes  Affecting  Labor  Injunctions  and  Yellow 
Dog  Contracts"  (T936)  30  111.  L.  Rev.  ~85^;  2 Teller,  Labor  Disputes  and 
Collective  Bargaining,  chapter  24.] 
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CHAPTER  IV. 


PICKETING:  SCOPE  AND  REMEDY 


10  1.  Definition  and  Alma 

Final  Report  of  The  Royal  Commission  on  Trade  Unions,  1869,  p.^cxi. 

Picketing  consists  in  posting  members  of  the  union  at  all  approaches 
to  the  works  struck  against,  for  the  purpose  of  observing  and  reporting 
the  workmen  going  to  or  coming  from  the  works,  and  of  using  such  influence 
as  may  be  in  their  power  to  prevent  the  workmen  from  accepting  work  there. 

It  is  alleged  that  instructions  are  given  to  the  pickets  to  confine 
20  themselves  to  a mere  representation  of  the  case  of  the  union  promoting 

the  strike,  and  to  use  argument  and  persuasion  only,  without  resorting  to 
violence,  intimidation,  or  undue  coercion.  But  although  such  instructions 
may  be  given,  it  is  hardly  in  human  nature  that  the  pickets,  who  are 
interested  parties,  and  who  are  suffering  the  privations  Incident  to  the 
strike,  should  always  keep  within  the  fair  limits  of  representation  and 
persuasion,  when  dealing  with  men  whom  they  see  about  to  undertake  the 
work  which  they  have  refused,  and  who  may  thus  render  the  strike  abortive. 

Accordingly,  experience  shows,  and  the  evidence  before  us  leaves 
30  no  doubt  on  our  minds,  that  during  the  existence  of  a strike,  workmen 
desirous  to  accept  work  are  often  subjected,  through  the  agency  of  the 
pickets,  to  molestation,  intimidation,  and  other  modes  of  undue  influence, 
and  in  effect  are  prevented  from  obtaining  employment. 

So  far  as  relates  to  members  of  the  union  promoting  the  strike, 
the  pickets  cannot  be  necessary  if  the  members  are  voluntarily  concurring 
therein;  so  far  as  relates  to  workmen  who  are  not  members  of  the  union, 
picketing  implies  in  principle  an  interference  with  their  right  to  dispose 
of  their  labour  as  they  think  fit,  and  is,  therefore,  without  justification; 
40  and  so  far  as  relates  to  the  employer,  it  is  a violation  of  his  right  of 
free  resort  to  the  labour  market  for  the  supply  of  such  labour  as  he 
requires. 

4 Restatement  of  the  Law  of  Torts  (1939) , pp.  109-110 

Picketing  is  one  of  the  weapons  most  commonly  employed  in  labor 
disputes.  It  consists  of  the  stationing  of  one  or  more  representatives 
of  the  workers  at  a strategic  point  to  perform  one  or  more  of  several 
functions.  Pickets  stationed  at  the  place  of  business  Involved  in  the  dis- 
50  pute  may  observe  it  to  see  the  extent  of  operations  and  the  persons  who 
come  there  for  business.  They  may  also,  by  word  of  mouth,  or  signs  or 
placards,  seek  to  dissuade  workers  and  others  from  entering  the  plant  for 
purposes  of  business  or  from  otherwise  doing  business  with  the  employer. 
Their  mere  presence  at  the  plant  may  be  sufficient  notice  to  persons 
interested  that  the  plant  Is  involved  in  a labor  dispute.  Picketing  may 
also  be  a means  of  maintaining  the  morale  of  the  workers  involved  in  the 
dispute,  and  of  exhibiting  to  others  their  unity  and  determination.  Rumors 
that  the  workers’  morale  is  weakening,  that  their  ranks  are  suffering 
serious  defections,  and  that  the  strike  is  being  abandoned  in  favor  of  a 
60  return  to  work  may  bring  defeat  to  the  workers'  cause  and  are  sometimes 
circulated  for  that  very  purpose.  Picketing  may  dispel  such  rumors. 

1 Teller,  Labor  Disputes  and  Collective  Bargaining,  s.109 

Picketing  is  the  marching  to  and  fro  before  the  premises  of  an 
establishment  involved  in  a dispute,  generally  accompanied  by  the  carrying 
and  display  of  a sign,  placard  or  banner  bearing  statements  in  connection 
with  the  dispute.  The  dispute  is  usually  a labor  dispute  but  picketing 
has  quite  often  been  carried  on  in  connection  with  non-labor  disputes. 
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Four  notions  in  connection  with  picketing  must  he  distinguished 
each  from  the  others.  The  first  is  the  nature  of  picketing  which,  in 
turn,  is  divisible  into  physical  nature  on  the  one  hand,  and  legal  nature 
on  the  other.  The  second  is  the  function  or  functions  of  picketing,  while 
the  third  is  the  purpose  sought  to  he  served  hy  the  practice  of  picketing. 
The  fourth  is  the  manner  in  which  the  picketing  is  exercised,  including 
therein  the  number  of  pickets  and  the  methods  employed  in  picketing, 

10  By  the  physical  nature  of  picketing  it  is  meant  to  convey  the 

actual  physical  doings  in  connection  with  the  practice  of  picketing.  A 
child,  wholly  unaware  of  the  sociological,  legal  and  economic  background 
against  which  the  practice  of  picketing  is  carried  on,  sees  simply  a man 
or  woman  marching  to  and  fro  before  given  premises,  factory  or  plant, 
carrying  a banner.  It  is  in  terms  of  such  practice  that  the  word  "picket" 
should  be  limited,  and  as  so  limited,  defined. 

The  legal  nature,  as  distinguished  from  the  physical  nature  of 
picketing,  is  meant  to  convey  the  source  of  legal  justification  involved 
20  in  the  exercise  of  picketing.  If  picketing  is  the  exertion  of  economic 

pressure,  it  is  prima  facie  illegal  and  must  justify  its  exercise  in  each 
case.  If,  on  the  other  hand,  picketing  is  simply  the  exercise  of  the 
right  to  free  speech,  he  who  assails  its  practice  bears  the  burden  of 
demonstrating  its  illegality.  For  similar  reasons,  legislation  designed 
to  limit  or  qualify  the  right  to  picket  carries  the  heavy  burden  of 
proving  the  existence  of  a clear  and  present  danger,  under  our  constitu- 
tional law,  to  justify  the  given  enactment. 

Having  thus  disposed  of  the  nature  of  picketing,  consideration 
30  will  now  be  given  to  its  function.  Picketing  may  have  as  its  function 

the  ascertaining  of  the  identity  of  non- cooperating  workers  or  of  patrons 
who  continue  to  give  their  business  to  the  employer  involved  in  the  dis- 
pute. Again,  its  function  may  be  simply  to  apprise  the  public  of  the 
existence  of  a dispute  or  still,  again,  to  bolster  the  morale  of  the 
workingmen  involved  in  the  dispute.  * * * 

The  purpose  of  picketing,  as  distinguished  from  its  nature, 
functions  and  the  manner  of  its  being  carried  on,  involves  a well- settled 
notion,  the  counterparts  of  which  are  found  in  the  law  governing  strikes 
40  and  boycotts.  The  purpose  of  picketing  is  the  ultimate  object  thereof, 
such  as  to  obtain  higher  wages,  or  less  hours  of  employment,  or  the 
closed  shop. 

Hellerstin,  Picketing  Legislation  and  the  Courts,  (1932)  10 

N.C.  Law  Rev.  1^8,  I8&1. 

A picketer  may: 

(1)  Merely  observe  workers  or  customers. 

50 

(2)  Communicate  information,  e.g.,  that  a strike  is  in  progress, 
making  either  true,  untrue  or  libelous  statements. 

(3)  Persuade  employees  or  customers  not  to  engage  in  relations 
with  the  employer:  (a)  through  the  use  of  banners,  without  speaking, 
carrying  true,  untrue  or  libelous  legends;  (b)  by  speaking,  (i)  in  a calm, 
dispassionate  manner,  (ii)  in  a heated,  hostile  manner,  (iii)  using 
abusive  epithets  and  profanity,  (iv)  yelling  loudly,  (v)  by  persisting 

in  making  arguments  when  employees  or  customers  refuse  to  listen;  (c) 

60  by  offering  money  or  similar  inducements  to  strike  breakers. 

(4)  Threaten  employees  or  customers:  (a)  by  the  mere  presence  of 
the  picketer;  the  presence  may  be  a threat  of,  (i)  physical  violence, 

(ii)  social,  ostracism,  being  branded  in  the  community  as  a 'scab',  (iii) 
a trade  or  employees'  boycott,  i.e.,  preventing  workers  from  securing 
employment  and  refusing  to  trade  with  customers,  (iv)  threatening  injury 
to  property;  (b)  by  verbal  threats. 

(5)  Assaults  and  use  of  violence. 

TO 
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(6)  Destruction  of  property. 

(7)  Blocking  of  entrances  ana  interference  with  traffic. 

The  picketer  may  engage  in  a combination  of  any  of  the  types  of 
conduct  enumerated  above.  The  picketing  may  be  carried  on  singly  or  in 
groups;  it  may  be  directed  to  employees  alone  or  to  customers  alone  or 
to  both.  It  may  involve  persons  who  have  contracts  with  the  employer  or 
10  those  who  have  not  or  both. 


2 . Picketing  and  the  Criminal  Law 

Conspiracy  and  Protection  of  Property  Act,  1875 » 38  & 39  Viet., 

c.  86  (imp.} 

Section  7.  Every  person  who,  with  a view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which  such  other  person  has  a legal 
20  right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal  authority, 

1.  Uses  violence  to  or  intimidates  such  other  person  or  his 
wife  or  children,  or  injures  his  property;  or, 


30 


2.  Persistently  follows  such  other  person  about  from  place  to 
place;  or 

3.  Hides  any  tools,  clothes,  or  other  property  owned  or  used 
by  such  other  person,  or  deprives  him  of  or  hinders  him  in 
the  use  thereof;  or, 


b.  Watches  or  besets  the  house  or  other  place  where  such 
other  person  resides,  or  works,  or  carries  on  business, 
or  happens  to  be,  or  the  approach  to  such  house  or  place; 
or, 


5.  Follows  such  other  person  with  two  or  more  other  persons 
in  a disorderly  manner  in  or  through  any  street  or  road, 


40  shall,  on  conviction  thereof  by  a court  of  summery  jurisdiction,  or  on 
indictment  as  herein- after  mentioned,  be  liable  either  to  pay  a penalty 
not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a term  not  ex- 
ceeding three  months,  with  or  without  hard  labour. 


Trade  Disputes  Act,  1906,  6 Edw.  7»  c.Vf  (Imp.) 


Section  2.  (l)  It  shall  be  lawful  for  one  or  more  persons,  acting  on 
their  own  behalf  or  on  behalf  of  a trade  union  or  of  an  individual  em- 
ployer or  firm  in  contemplation  or  furtherance  of  a trade  dispute,  to 

50  attend  at  or  near  a house  or  place  where  a person  resides  or  works  or 

carries  on  business  or  happens  to  be,  if  they  so  attend  merely  for  the 
purpose  of  peacefully  obtaining  or  communicating  information,  or  of 
peacefully  persuading  any  person  to  work  or  abstain  from  working. 


Criminal  Code,  R.S.C.  1927,  c.36 

Section  501.  Every  one  is  guilty  of  an  offence  punishable  on  indictment 
or  on  summary  conviction  before  two  justices  and  liable  on  conviction  to 
a fine  not  exceeding  one  hundred  dollars,  or  to  three  months'  impri son- 
60  ment  with  or  without  hard  labour,  who,  wrongfully  and  without  lawful 

authority,  with  a view  to  compel  any  other  person  to  abstain  from  doing 
anything  which  he  has  a lawful  right  to  do,  or  to  do  anything  from  which 
he  has  a lawful  right  to  abstain. 

(a)  uses  violence  to  such  other  person,  or  his  wife  or  children, 
or  injures  his  property,  or 

(b)  intimidates  such  other  person,  or  his  wife  or  children,  by 
threats  of  using  violence  to  him,  her  or  any  of  them,  or  of 

70  injuring  his  property,  or 


. • ' ■ 


' ; /ii  - r::  ’■  ■■  ■ 

■ 

' , ' 


■ l . ■ . 

' 


■■  ■ . v.v/  ■ V ; ■'  £-8 

- • . ; • ; , ' ' ■'  ■ 

• ' 


• ' ’ ■ : 1 

, • 

* 


i-  ■ 

■ ; t i:k. 

.<■,  ; ' ah:  i .onl 

. i , ■ ■ ..  ■'  srf  ''  , i Fjthm'Q'-:  ■ 

- i . ■■■../ 

-•i 

' 

. ■ ■■ 

% 


■ ■ - 
...  . J.W  Jmhn  t k> 

. 

, : . : 1 ' ' 


Labour  Law  - Chapter  IV 


123. 


10 


(c)  persistently  follows  such  other  person  about  from  place 
to  place;  or 

(d)  hides  eny  tools,  clothes  or  other  property  owned  or  used 
by  such  other  person,  or  deprives  him  of,  or  hinders  him 
in,  the  use  thereof;  or 

(e)  with  one  or  more  other  persons,  follows  such  other  person, 
in  a disorderly  manner,  in  or  through  any  street  or  road;  or 

(f ) besets  or  watches  the  house  or  other  place  where  such  other 
person  resides  or  works,  or  carries  on  business  or  happens 
to  be. 


(g)  attending  at  or  near  or  approaching  to  such  house  or  other 
place  as  aforesaid,  in  order  merely  to  obtain  or  communicate 
information,  shall  not  be  deemed  a watching  or  besetting 
within  the  meaning  of  this  section.  Am.  193^,  c.  1+7,  s.12. 

[The  saving  clause  (g)  of  s.  501  was  part  of  the  original  enact- 
ment, as  passed  by  1876  (Can.),  c.  37,  s.l.  A similar  clause  had  been 
included  as  a proviso  to  s.7  of  the  English  Conspiracy  and  Protection  of 
Property  Act,  1875.  The  proviso  was  repealed  by  s.2(2)  of  tho  Trade 
Disputes  Act,  1906.  On  the  consolidation  of  the  Canadian  criminal  law 
into  a Criminal  Code  in  1892,  the  saving  clause  disappeared  (see  I892 
(Can,),  c.  29,  e.50l)  and  was  not  restored  until  I93I+.  ] 


Criminal  Code,  B.S.C.  1927.  c.  38 
30 

Section  502.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years’  imprisonment  who,  in  pursuance  of  any  unlawful  combination 
or  conspiracy  to  raise  the  rate  of  wages,  or  of  any  unlawful  combination 
or  conspiracy  respecting  any  trade,  business  or  manufacture,  or  respect- 
ing any  person  concerned  or  employed  therein,  unlawfully  assaults  any 
person,  or,  in  pursuance  of  any  such  combination  or  conspiracy,  uses  any 
violence  or  threat  of  violence  to  any  person,  with  intent  to  hinder  him 
from  working  or  being  employed  at  such  trade,  business  or  manufacture. 

1+0  2.  Every  one  is  guilty  of  an  offence  punishable  on  indictment, 

or  on  summary  conviction  before  two  justices,  and  liable  on  conviction 
to  a fine  not  exceeding  one  hundred  dollars,  or  to  three  months'  imprison- 
ment with  or  without  hard  labour,  who 

(a)  beats  or  uses  any  violence  or  threat  of  violence  to  any  person 
with  intent  to  deter  or  hinder  him  from  buying,  selling  or  otherwise 
disposing  of  any  wheat  or  other  grain,  flour,  meal,  malt  or  potatoes,  or 
other  produce  or  goods,  in  any  market  or  other  place;  or 

5o  (b)  beats  or  uses  any  such  violence  or  threat  to  any  person 

having  the  charge  or  care  of  any  wheat  or  other  grain,  flour,  meal,  malt 
or  potatoes,  while  on  the  way  to  or  from  any  city,  market,  town  or  other 
place  with  intent  to  stop  the  conveyance  of  the  same;  or 

(c)  by  force  of  threats  of  violence,  or  by  any  form  of  intimi- 
dation whatsoever,  hinders  or  prevents,  or  attempts  to  hinder  or  prevent 
any  seaman,  stevedore,  ship  carpenter,  ship  labourer  or  other  person 
employed  to  work  at  or  on  board  any  ship  or  vessel,  or  to  do  any  work 
connected  with  the  loading  or  unloading  thereof,  from  working  at  or  exer- 

60  cising  any  lawful  trade,  business,  calling  or  occupation  in  or  for  which 
he  is  so  employed;  or  with  intent  so  to  hinder  or  prevent,  besets  or 
watches  such  ship,  vessel  or  employee;  or 

(d)  beats  or  uses  any  violence  to,  or  makes  any  threat  of 
violence  against,  any  such  person  with  intent  to  hinder  or  prevent  him 
from  working  at  or  exercising  such  trade,  business,  calling  or  occu- 
pation or  on  account  of  his  having  worked  at  or  exercised  the  same. 


70 
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[Criminal  provisions  against  picketing  were  introduced,  "by  s.5 
of  the  Combination  Act , 1824,  5 Geo.  4,  c.  95,  which  was  replaced  by 
s.3  of  the  Combination  Act,  1825,  6 Geo.  4,  c.  129:  see  supra,  p.  13. 

The  terms  '’molestation"  and  "obstruction"  in  s.  3 were  confined  in 
meaning  by  the  Molestation  of  Workmen  Act,  1859,  22  Viet.,  c.  3^-, 
permit  "peaceful  persuasion":  see  supra,  p.  15 . The  state  of  the  criminal 
law  of  picketing,  following  this  enactment,  may  be  gleaned  from  Regina  v. 
Pruitt  (1867),  10  Cox  C.  C.  592  and  Regina  v.  Shepherd  (1869),  11  Cox 
10  C.  C.  325.  With  the  Criminal  Law  Amendment  Act,  I87I,  34  & 35  Viet., 
c.  32,  the  then  existing  criminal  legislation  on  picketing  was  repealed 
and  provisions  were  introduced  which  set  the  pattern  for  the  present 
legislation  in  force  in  Great  Britain  and  in  Canada.  It  introduced  the 
term  "watch  or  beset",  which  has  been  characterized  as  the  legislative 
equivalent  of  picketing  (see  Trueman  J.A.  in  Allied  Amusements  Ltd,  v. 
Reaney;  Kershaw  Theatres  Ltd,  v,  Reaney,  [ 1937  J 4 D.L.R.  16>2,"  at  p.  172). 
This  Act  was  short-lived,  being  replaced  in  1875  by  s.  7 of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  tut  as  applied  in  Regina  v.  Hibbert 
(1875)  13  Cox  C.C.  82,  it  left  scope  for  "peaceful  persuasion"  although 
20  this  depended  on  drawing  a line  between  persuasion  and  molesting  or 

obstructing  (as  defined  in  Act)  with  a view  to  coerce:  see  also  Regina  v. 
Bunn  (l8T2),  12  Cox  C.C.  316.  On  the  history  of  the  agitation  for  repeal 
of  the  Criminal  Law  Amendment  Act,  see  Webb,  History  of  Trade  Unionism, 
pp.  283-291. 

In  I872,  Canada  adopted  the  English  Criminal  Law  Amendment  Act, 
I87I:  se®  1872  (Can.),  c.  31,  s.l.  This  section  was  repealed,  however, 
in  1875  and  although  the  provision  which  replaced  It  was  not  substantially 
different,  it  did  omit  mention  of  "watching  or  besetting"  in  defining 
"molests  or  obstructs":  see  1875  (Can.),  c.  39,  s.l.  After  the  English 
30  Conspiracy  and  Protection  of  Property  Act  was  passed  in  1875,  Canada 

repealed  its  measure  of  1875  and  substantially  adopted  s.  7 of  the  English 
statute:  see  1876  (Can.),  c.  37,  s.l.  "Watching  or  besetting"  was  thus 
restored  to  the  Canadian  criminal  law.  Note  that  s.  501,  unlike  s.  7 of 
the  English  enactment,  spells  out  the  meaning  of  "intimidates"  in  terms 
corresponding  by  and  large  to  the  meaning  placed  on  the  some  word  in  the 
English  statute  by  the  courts:  cf.  Gibson  v.  Lawson,  [1891]  2 Q.B.  5^5 
and  Curran  v.  T releaven,  [1891!^  Q.B.  at  p.  553*  See,  generally,  for  a 
good  historical  survey  of  the  English  and  Canadian  criminal  legislation 
on  picketing,  Finkelman,  Law  of  Picketing  in  Canada;  1,  (1937)  2 Univ. 

40  of  Tor.  L.  J.  FfT] 


J.  LYONS  & SONS  v.  WILKINS.  In  the  Court  of  Appeal.  [1896]  1 Ch.  811. 

The  plaintiffs  were  J.  Lyons  & Sons,  leather  bag  and  portmanteau 
manufacturers,  of  Redcross  Street,  London,  E.C.  The  defendants  were 
P.  C.  Wilkins,  the  secretary,  and  Charles  Clarke,  a member  of  the  execu- 
tive committee  of  a trade  union  called  the  Amalgamated  Trade  Society  of 
Fancy  Leather  Workers.  The  plaintiffs  claimed  an  injunction  to  restrain 
50  the  defendants  from  unlawfully  and  maliciously  procuring  or  conspiring  to 
procure  persons  to  break  contracts  with  the  plaintiffs,  and  from  unlaw- 
fully and  maliciously  inducing  or  conspiring  to  induce  pereons  not  to 
enter  into  contracts  with  the  plaintiffs,  to  restrain  libel,  and  damages. 
The  action  was  brought  on  upon  motion  for  an  interlocutory  injunction  on 
the  part  of  the  plaintiffs  in  terms  of  the  claim. 

In  December,  1895,  and  early  in  January,  1896,  (Jommuni  cat  ions  by 
letter  and  by  interview  took  place  between  the  defendants,  acting  on  be- 
half of  the  executive  committee  of  their  society,  and  the  plaintiffs,  with 
60  the  object,  on  the  part  of  the  executive  committee,  of  inducing  the  plain- 
tiffs to  raise  the  wages  of  their  workpeople,  and  alter  their  system  of 
employment  from  part  piece-work  and  part  time-work  to  a system  of  all 
piece-work  or  all  time-work.  The  result  was  that  the  executive  committee 
_ord£racL_a^stri.k^»~<»f  t ha-plaint.  1 f f a L. wrtee^-^ind-ney^r.al^o £ j^r-pXpnHffs^J* 
workmen  gave  notice  to  terBlnate-Jbhair-en^ag^meata^and  ceased  to  work,  land 
the  plaintiffs1  vorkH  .were  picketed  by  persons  employed  by  the  executive"""'"* 
jsommittee . The  pickets  were  furnished  with  cards.  These  cards  were  eacTT 
headed^  Ttmalgamated  Trade  Society  of  Fancy  Leather  Workers,  affiliated 
to  London  Trades  Council,  White  Swan,  Temple  Street,  E.C.,"  and  printed 
70  on  each  of  them  were  these  words:  "Dear  Sir,--  You  are  hereby  requested  to 
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abstain  from  taking  work  from  Messrs.  J.  Lyons  & Sons,  Redcross  Street, 

E.C.,  pending  a dispute.  Members  are  also  requested  to  use  their  in- 
fluence to  keep  non- society  men,  stitchers  and  machinists,  etc.,  from 
applying  for  work  until  the  dispute  is  settled.” 

The  pickets  accosted  persona  qniering^and  leaving  the. plaintiffs’ 
premise^,  tried  to  persuade  them  not  to  work  for  the  plaintiffs,  and  gave — 
them  some  of  the  cards;  on  one  occasion  they  opened  a bag  carried  by  an 
10  errand-boy  who  was  taking  goods  to  the  plaintiffs,  and  on  One  or  two 

occasions  followed  persons  into  the  plaintiffs’  works.  Among  other  letters 
written  by  the  defendant  Wilkins  with  a view  to  induce  persons  to  leave 
the  employ  of  the  plaintiffs  was  one  to  the  mother  of  a girl  .employed  by 
the  plaintiffs  to  get  the  mother' s influence  in  urging  the  daughter  to 
give  up  work,  stating  "the  recollection  of  her  assisting  the  employer 
against  her  fellow  workers  will  remain  for  a long  time," 

The  executive  committee  endeavoured  to  get  one  Schoenthal,  who 
was  a sub-manufacturer  for  the  plaintiffs,  to  cease  to  do  work  for  the 
20  plaintiffs,  and  ©n  failing  to  do  so  they  ordered  a^strike  of  and  picketed 
his  works. 

Another  sub -maker , called  Scott,  employed  by  the  plaintiffs,  was 
also  threatened  by  the  executive  committee  with  a strike  if  he  did-.noj: 
cease  to  do  work  for  the  -plaintiff a.  Some  further, details,  as  to.  the — 
facts  will  be  found  in  the  judgments  of  Lindley. end  Kay  L.Ji 

The  motion  came  on  for  hearing  before  Worth  J,  on  February  13, 

1896. 

30 

North  J,  decided  that  there  was  no  case  to  justify  interference 
with  defendants  by  interlocutory  injunction  either  in  respect  of  inducing 
breach  of  contracts  or  libel,  but  he  made  an  order  restraining  defen- 
dants from  inducing  or  conspiring  to  induce  persons  *iot  to  enter  into 
the  employment  of  plaintiffs.  Defendants  appealed. 

LINDLEY  L.J.  With  regard  to  the  picketing,  what  the  defendants 
have  been  doing  is  not  in  dispute.  They  have  been  placing  a few  men 
about  the  plaintiffs'  works,  and  telling  them  to  accost  workpeople  and 
40  to  shew  them  certain  cards.  [His  Lordship  then  described  these  cards, 
and  continued;  ] The  consequence  of  these  proceedings  is  that  the  trade 
union  are  in  effect  preventing  Messrs.  Lyons  from  carrying  on  their 
business  upon  such  terms  as  they  may  choose  to  arrange  with  people  who 
come  to  an  agreement  with  them.  Of  course,  one  sees  the  difficulty  in 
which  all  these  trade  unions  find  themselves.  Strikes  and  trade  unions 
which  were  formerly  considered  illegal  have  now  been  legalised- -at  all 
events,  so  far  as  the  doctrines  as  to  restraint  of  trade  are  concerned — 
and  a strike  can  be  conducted  up  to  a certain  point  with  perfect  legality. 
That  is  to  say,  persons  can,  not  only  decline  individually  to  work  for  a 
50  master  except  upon  terms  which  the  workmen  desire  to  obtain,  but  they  can 
combine  to  do  that.  They  can  combine  to  leave  him;  they  can  strike  unless 
ho  will  raise  the  wages  up  to  what  they  desire,  and  trade  unions  which 
assist  them  in  withdrawing  their  own  labour  and  declining  to  work,  and 
which  assist  them  in  supporting  themselves  during  the  strike,  can  legally 
do  so.  Then  arises  a difficulty,  which  is  as  well  known  to  those  who 
conduct  trade  unions  as  it  is  to  the  masters,  and  to  all  persons  who  have 
experience  in  these  disputes,  and  it  may  be  put  thus:  "If  that  is  all 
that  we  can  do,  we  may  be  defeated  by  the  masters  making  arrangements  with 
other  people  who  may  be  willing  to  work  for  them,  either  by  taking  the 
60  work  home,  or  by  working  for  less  wages  than  wo  think  is  right,  end  unless 
we  can  stop  that  our  strike  may  be  ineffective. 

Then  comes  the  struggle. 

Now,  P arl i ament  has  not  yet  c onferred  upon  trade  unions  the  power 
to  coerce  people,  and  to  prevent  them  from  working  for  whomsoever  they 
like  upon  any  terms  that  they  like;  and  yet  in  the  absence  of  such  a power 
it  is  obvious  that  a strike  may  not  be  effective,  and  may  not  answer  its 
purpose.  Some  strikes  are  perfectly  effective  by  virtue  of  the  mere  strike, 
TO  and  other  strikes  are  not  effective  unless  the  next  step  can  be  taken,  and 
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unless  other  people  can  be  prevented  from  taking  the  placo  of  the 
strikers.  That  is  the  pinch  of  the  case  in  trade  disputes;  andjgjitil-.--- 
Parliament  confers  on  t-rnfle  unions  the  -power  of  saying jho-nther  -people. 

' 11  Von  "ah  all  "not  work  for  those  who  are  desirous  of  employing  you  upon 
CTir.Vi  t.arwifl  "as""y&U  and  ‘CRUT'afar  eventually  agree  upon"  " trade  unions  ex- 
' ceecL'  tTie'ir  "power  when  they  try  to  compel  people  not  to  work  except  on  the  ^ 
Isrma  fixed  By  the  miluirar: — r need  nardly  say  that  up  to  the  present 
moment  no  such  power  as  that  exists.  By  the  law  of  this  country  no  one 
has  ever,  and  no  set  of  people  have  over  had  that  right  or  that  power. 

If  Parliament  chooses  to  confer  it  on  trade  unions  it  will  do  so  as  and 
when  it  thinks  proper,  and  subject  to  such  limitations  as  it  thinks  proper; 
but  it  is  idle  to  pretend  not  to  see  ths.t  this  struggle  exists.  Trade 
unions  have  now  been  recognised  up  to  a certain  point  as  organs  for  good. 
They  are  the  only  means  by  which  workmen  can  protect  themselves  from 
tyranny  on  the  part  of  those  who  employ  them;  but  the  moment  that  trade 
unions  become  tyrants  in  their  turn,  they  are  engines  for  evil:  they. .have*, 
no  right  to  prevent  any  man  from  working  upon  such  terms  as  he  chooses, 
"inn? : 1 


[The  learned  Lord  Justice  referred  to  s.7  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875,  and  continued]  Then  comes  this  clause, 
which  is  a proviso:  '’Attending.,  at  or  near  the  house  or  place,  where  a 
person  resides,  or  works,  or  carries  on  business,  or  happens  to  be.  or 


the  approach  to  such  house  or  Place  r In  order  merely  to  obtain  or  c< 

“gdte  lnfumaraoft  .''"Shall  Rot  bor'deemed_a_  watching  nr  besetting  -within  the 
jmeaning  of  this  section."  


It  is  obvious,  I think,  to  anybody  who  reads  this  with  a view 
simply  to  understand  it,  and  without  any  prepossession  one  way  or  tho 
other,  that  the  Legislature  in  adding  those  words  did  not  intend  to  un- 
say what  it  had  said  above.  The  obvious  intention  is  to  prevent  the 
general  words  which  are  found  in  clause  4 from  being  stretched  to  apply 
to  conduct  which  might  possibly  fall  within  a narrow  construction  of  the 
words  and  yet  not  be  within  the  mischief  intended  to  be  guarded  against. 

I understand  the  meaning  to  be  as  follows:  "That  every  person  who,  with 
a view  to  compel  any  other  person  to  abstain  from  doing  or. to  do  any  act 
which  such  other  person  has  a legal  right  to  do,  or  abstain  from  doing, 
wrongfully  and  without  legal  authority  watches  or  besots  the  house  or 
other  place  where  such  other  person",  and  so  on,  "shall  on  conviction" 
be  liable  to  a penalty;  but  in  construing  this  language  and  giving  effect 
to  it,  Courts  are  not  to  treat  as  "watching  or  besetting"  any  " attending 
at_or  near  a house  in  order  merely  to  obtain  or*  common  1 0 at: a inrormati  on^* 1 
__Th.at.-lB  fo~~be ^allo we d: — E^4-p4rGkeMng-'-(-tf--you- - e-al-L-H f&nrthat jyMt ed 
purpose,  and  conducted  in  that  imy  for  thrt-  irtiii'jyH  object.  Is  not  made  a_ 


criminal  offence , and  must  therefore  be  taken  to  be  a lawful  act ._  Accor- 
dingly, one  cannot  say  as  an  abstract  proposition  that  all  picketing  i§p 
unlawfuly  because  if  all  that  is  done  is  attending  at  or  near  a" house  nr 


order  to  obtain  or  communicate  information,  that  is  lawful.  But  it  is 
easy  to  see  how  under  colour  of  so  attending  a great  deal  may  be  done  which 
is  absolutely  illegal.  It  would  be  wrong  to  post  people  about  a place  of 
business  or  a house  under  pretence  of  merely  obtaining  or  communicating 
information,  if  the  object  and  effect  were  to  compel  the  person  so  picketed 
not  to  do  that  which  he  has  a perfect  right  to  do;  and  it  is  because  this 
proviso  is  often  abused  and  used  for  an  illegal  purpose  that  such  disputes 
as  these  very  often  arise. 


In  this  particular  case  there  has  not  been  a large  number  of 
persons  picketed  about  Messrs.  Lyons'  house.  As  I understand  it,  there 
60  have  been  but  few.  The  affidavits  do  not  say  so;  but  Mr.  Jenkins  told  us, 
no  doubt  perfectly  accurately,  that  there  were  four,  two  at  a time,  in 
relays  of  two  each.  Now,  they  ar.a_not..  there  merely  to  obtain  or  common! - 
^8-te^J.nformation:  that  is  not  their  function.  They  are  there  to  put 
pressure  upon  Messrs.  Lyons  by  persuading  people -not  to  nntp.r  -into  their 
employment;  and  that,  is  watching  or  benptt.in^  within  clause  4,  and  is 
\ n°t  attending  in  order  merely  to  obtain  or  communicate  information.  Under 
these  circumstances  they  have  gone  too  far,  and  have  gone  beyond  what  the 
Act  of  Parliament  authorizes,  and  I do  not  hesitate  to  say  that  it  is  a 
case  in  wljich  from  the  necessity  of  the  thing  a quick  remody^i  sactually 
70  and  absolutely  required. 
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That  leads  me  to  the  second  point,  which  is  that  -we  ought  to 
leave  these  people  to  the  summary  jurisdiction  of  a magistrate.  I do 
not  think  so.  This  is  obYiouely  a case  in  which  a man's  property,  his 
trade,  his  livelihood,  and  the  goodwill  of  his  business  will  be  absolutely 
ruined  if  what  is  complained  of  is  not  peremptorily  stopped.;  and  according 
to  the  well-known  principles  by  which  the  Court  of  Chancery  has  been 
guided,  it  is  a case  in  which  a person' s property  and  trade  are  so  inter- 
fered with  that  he  may  come  to  the  Court  for  the  protection  which  an  in- 
10  junction  affords  him.  I think  that  North  J.  was  quite  right.  But  the 
actual  terms  of  the  injunction  are  open  to  the  objection  that  they  are 
not  sufficiently  definite,  and  that  if  a motion  to  commit  is  made  upon 
the  footing  of  that  injunction  there  will  not  be  a sufficiently  definite 
enunciation  of  what  can  bo  lawfully  done,  or  what  cannot  lawfully  be  done. 
The  words  of  the  injunction  should  be  varied.  I do  not  think  that  in 
varying  them  we  are  disagreeing  with  North  J.  at  all;  on  the  contrary,  we 
are  carrying  out  his  idea,  but  putting  it  into  a better  shape. 

One  word  more.  Schoenthal' s case  is  one  in  which  it  appears  to 
20  me  that  the  defendants  have  clearly  gone  too  far,  and  it  is  idle  to  say 
that  their  object  in  doing  what  they  did  to  Schoenthal  was  not  to  compel 
Messrs.  Lyons  to  do  that  which  the  trade  union  wanted.  Schoenthal  was 
the  outworker,  and  what  they  did  was  to  tell  people  not  to  work  for  him,_ 
in  order  to  preveiit~~Ms  working  for  Messrs.  Lyons , anfi_An_mider  to  hit 
Messrs.  Xvons  through  him!  That  appears  to  me  to— be_.an  obvious  stretchin 
jsf  the  Act  which  the  defendants  cannot  possibly  justify.  I think,  there- 
fore, that  BKiT appeal  must  be  cLiamissed;  but  the  terms  of  the  injunction 
will  be  altered. 

30  KAY  L.J.  * * * What  has  been  done  is  this:  Messrs.  Lyons  & Co. 

were  giving  wages  which  the  Leather  Trade  Union  thought  were  in  some 
instances  too  small.  Thereupon  the  trade  union  give  Messrs.  Lyons  & Co. 
notice  that  they  object  to  those  wages,  and  that  they  shall  call  out  the 
workmen  and  induce  a strike  if  those  wages  are  not  altered.  Messrs.  Lyons 
& Co.,  abiding  by  their  particular  course  of  business,  refuse  to  raise 
the  wages,  and  a strike  is  resolved  upon,  and  this  trade  union  does  all 
in  its  power  to  encourage  and  carry  out  and  make  effective  the  struggle, 
lefore  the  Acts  of  I87I  end  1875  the  strike  itself  would  have  been  illegal 
The  combination  of  a number  of  persons  to  induce  and  encourage  and  bring 
40  about  a strike  would  also  have  been  an  illegal  act.  But  s.  3 of  the  Act 

of  1875 rendered  legal  "an  agreement  or  combination  by  two  or  more 

persons  to  do  or  procure  to  be  done  any  act  in  contemplation  or'  further- 
ance of  a trade  dispute  between  employers  and  workmen" , and  provided  that 
it  should  not  be  indictable  as  a conspiracy  " if  such  act  committed  by 
one  person  would  not  be  punishable  as  a crime."  There  it  appears  that 
strikes  are  legalised  by  Act  of  Parliament,  and  that  one  person  would  not 
be  indictable  for  a crime  by  endeavouring  to  encourage  or  bring  about 
that  which  in  itself  is  not  illegal,  namely,  a strike.  Therefore  a com- 
bination of  two  or  more  persons  to  do  this  would  come  exactly  within  the 
50  words  of  the  3rd  section  of  the  Act,  and  would  not,  since  this  Act  of 
Parliament,  be  an  offence  against  the  law. 

But  then  it  does  not  go  further  than  that.  At  present  the-Leg-i-s*. 

_ latur’ft  has  simply  legalised  strikes,  and  a strike  is  an  agreement  between 
vbn  o pprti  evil  <vr  employer  not  to  continue  working* 

for  hi»f>  Also,  I take  it  that  under  the  terms  of  the  section  which  I ' — 

have  read  it  -is -not  .^illegal  for  a trade  union  to  promote  that  strike. 

But  further  than  that  the  law  has  not  gone. 


60  Now,  what  have  the  trade  union  been  doing  in  this  particular  case? 

In  the  first  place,  they  have  been  planting  two  or  three  persons  at  the 
approaches  to  the  works  of  Messrs.  Lyons  & Co.  with  direct  instructions 
to  persuade  the  workmen  coming  from  or  going  to  those  works  not  to  work 
for  Messrs.  Lyons.  That  that  is  so  is  put  beyond  question  by  the  card 
in  the  form  of  a letter  which  has  been  read  by  Lindley  L.J.,  which  was 
put  into  the  hands  of  these  pickets  for  the  purpose  of  shewing  to  the  work 
men  who  wore  coming  from  or  going  to  the  works  of  Messrs.  Lyons.  On  the 
face  of  it  the  card  contains  a direct  request  to  such  persons  not  to  work 
for  Messrs,  Lyons.  We  have  to  see  whether  that  is  on  illegal  act,  because 
70  that  is  one  of  the  things  complained  of.  The  other  thing  complained  of  is 
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this.  Schoenthal  was  a person  who  carried  on  work  at  his  own  place  of 
business,  and  he  did  a certain  amount  of  work  for  the  plaintiffs.  He 
employed  workmen  under  him  separately;  and  this  trade  union  intimated 
to  him  that  if  he  went  on  working  for  the  plaintiffs  they  would  call  out 
his  workmen — not  because  there  was  any  quarrel  between  him  and  them,  not 
because  they  objected  to  the  wages  that  he  was  giving  them,  not  in  order 
to  make  a strike  of  the  workmen  for  the  sake  of  those  workmen  as  between 
them  and  their  own  employer,  but  for  the  express  and  direct  purpose  of 
10  preventing  Schoenthal  from  working  for  Messrs.  Lyons  & Co. , and  of  putting 
in  this  manner  additional  pressure  upon  Messrs.  Lyons  & Co.,  so  as  to  in- 
duce them  to  come  to  the  terms  which  they  wished  to  establish  between 
Messrs.  Lyons  & Co.  and  the  workmen  of  Messrs.  Lyons  & Co. 


Now,  are  those  acts  legal?  It  seems  to  me  that  one  has  only  to 
look  at  the  Act  of  Parliament  to  see  that  it  is  quite  impossible  to 
maintain  the  legality  of  either  of  those  acts.  I hold  distinctly  that 
it  is  illegal  to  picket  the  works  or  place  of  business  of  a man  by.  persons- 
IHI  H'l.rUmtort  and  -placed,  unere  ror  tneamirpoao-af  trying  by  per- 
20  suasion  to  induce  the  workmen  of  that  man  not  to  work  for  him  any  JLpngsiL. 
"fT  +n  people  who  wane  xo  work  for  him  to~~ab stain  from  entering  _ 

Into  an  agreement  with  him  to  do  so.  That  seems  to  me  to  be -Illegal:  and 
still  more  clearlyTi  it  illegal  t^Induce-a^-man-or  to  prevent  a man  in  _ 
the  position  of  Schoenthal  from  working  for  the  plaintiff  hy  calling  out. — 
the  workmen  of  that  man,  and  inducing  them  not  to  work  for  him,  that  being  __ 
done  for  the  purpose  of  putting  pressure  both  upon  Schoenthal  and  upon  ... 
Messrs.  Lyons  by  preventing  Schoenthal  from  working  for  Messrs.  Lyons.  I 
cannot  read  s,  7 without  seeing  distinctly  that  those  things  are  not  per- 
missible  by  this  Act  of  Parliament,  and  no  Act  of  Parliament  can  be  re- 
30  ferred  to  which  makes  them  lawful.  [His  Lordship  then  read  that  section, 
and  continued:--] 

Mr.  Jenkins  argued  very  ingeniously  that  the  expression” with  a _ 
view  to  compel  any,  otherjaerson"  only  means  to  compel  any  other  workmen. 

I entirely  disagree  with  him.  I think  that  it  means  to  compel  either  the_ 
employer  or  the  workmen.  To  compel  the  employer  by  inducing  the  men  not__ 
to  work  for  him  seems  to  me  to  be  precisely  within  the  language  of  this 
section^  It  is  watching  or  besetting  a house  for  the  purpose  of  compel- 
ling  the  employer  not  to  do  an  act  which  he  ha3  a lawful  right  to  do, 

40  namely,  to  make  such  terms  with  his  workmen  as  he  and  they  may  mutually 
agree  upon.  If  that  is  done  by  means  of  persuasion  of  the  workmen,  then, 
although  no  compulsion  is  put  on  the  workmen  themselves,  but  the  compul- 
sion is  by  that  means  put  upon  the  employer,  that,  nevertheless,  seems  to 
me  to  be  distinctly  within  this  section  of  the  Act  of  Parliament;  and  this 
is,  I think,  more  clearly  shewn  by  the  proviso  at  the  end  of  this  section. 
The  thing  which  is  made  illegal  is  "watching  or  besetting"  the  house  or 
the  approach  to  the  house  "with  a view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which  such  person"  otherwise  might 
lawfully  do.  Therefore,  jwatching  or  besetting  Messrs.  Lyons'  place  of  __ 

50  business  with  a view  to  compel  Messrs.  Lyons  to  do.  or  abstain  from  doing 
on  act  which  they  might  legally  do  is  an  offence  against  this  particular 
clause  .o_fjbhe_Aat_.of-.P.arl lament-,  -and  when  you  look  at  the  proviso  at  the” 

end.  you  see- .exactly  how  far  -the- parties  may  go  in  watching  or  besetting' 

the  hQjise^.  It  says  "Attending  at  or  near  the  house  or  place  where  a 
person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  in  order  merely  to  obtain  or  communi- 
cate information,  shall  not  be  deemed  a watching  or  besetting  within  the 
moaning  of  this  section."  Sub- sect,  4 is  as  wide  aB  can  be.  It  does  not 
speak  of  the  purpose  in  that  sub- section  at  all.  It  is  "watching  or  be- 
60  setting  the  house  or  place  of  business."  The  only  words  controlling  the 
generality  of  sub-s.  4 are  to  be  found  in  the  beginning  of  the  section, 
"with  a view  to  compel  any  other  person  to  abstain  from  doing  or  to  do 
any  act  which  such  other  person  has  a legal  right  to  do  or  abstain  from 
doing."  That  is  the  only  thing.  Therefore,  I repeat  that  watching  the— 
works  of  Messrs.  Lyons  for  the  purpose  of  persuading  persons  who  were 
^working  or  intending  to  work  there  not  to  do  so  with  a view  to  compel 
Messrs..  . Lyons  to  _come  to  the  terms  which  the  trade  .union  wish  to  impoa§_ 
upon  them  1b  a direct  violation  of  that  which  this  section  prohibits.  I 
‘"think  that  here  the  trade  union  has  gone  far  beyond  that  which  this  Act 
70  authorizes  them  to  do,  and  that  they  are  distinctly  committing  an  illegal 
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act  which  mqy  have  the  effect  of  ruining  Messrs.  Lyons*  business  if  it  is 
not  interfered  with  by  an  interim  injunction.  The  trade  union  in  this 
case  admit  that  they  put  these  cards  into  the  hands  of  the  pickets  for  the 
purpose  of  being  shewn  t$  the  people  vho  were  working  or  intending  to  work 
for  Messrs.  Lyons,  and  that  they  placed  those  pickets  at  the  entrance  to 
Messrs.  Lyons'  works  for  the  very  purpose  of  persuading  the  workmen  not  to 
work  for  Messrs.  Lyons  in  order  to  compel  Messrs.  Lyons  to  come  to  their 
terms.  And  I think  that  it  is  impossible  to  suppose  that  any  evidence  given 
10  at  the  trial  of  the  action  can  alter  this  state  of  things. 

Now,  let  me  take  Schoenthal1  s case.  In  that  case  they  are  not  __ 
merely  persuiding  Schoenthal  not  to  work,  but  they  are  trying  to_  prevent^ 
"MeT  "working"  TKflV"  have  no  right" to  nheveriu  anybody  working;  they  have_no_ 
right  to  prevent  one  of  his  workmen  working  for  him.  If  they  use  means  to 
prevent  his  working,  that  is  not  encouraging  a 'strike,  but  it  is  doing 
something  far  more.  If  by  any  means  they  prevent  Schoenthal  working  for 
Messrs.  Lyons,  that  is  an  illegal  act.  They  have  conspired  together  and 
combined  to  take  means  to  prevent  somebody  from  working  for  Messrs.  Lyons 
20  who  otherwise  would  do  so.  No  Act  of  Parliament  justifies  that.  JIIL-Woul^. 
V^ave  been  illegal  before  this  Act.  There  is  nothing  in  this  Act  which 
justifies  it,  and  it*  is  illegal  still.  ' Therefore I think  that  the  trade 
union  have  gone  beyond  any  right  which,  as  yet,  Parliament  gives  them--any 
right  which  is  to  be  considered  as  existing  either  directly  by  the  legali- 
zation of  strikes  or  as  incidental  to  strikes  being  made  legal;  and  to  that 
extent,  both  of  these  things  being  calculated  and  intended  to  injure  the 
plaintiff  in  his  business,  it  is  a case  in  which  an  interim  injunction 
should  be  granted. 

30  The  form  of  the  injunction  granted  by  the  learned  judge  may 

possibly  give  rise  to  question.  Therefore,  we  have  considered  whether  it 
would  not  be  better  to  make  it  more  specific.  I think  that  we  all  agree 
that  the  injunction  should  be  "an  injunction  to  restrain  the  defendants, 
their  servants  or  agents"  — in  the  usual  way--" from  watching  or  besetting 
the  plaintiffs'  works  for  the  purpose  of  persuading  or  otherwise  preventing 
persons  from  working  for  them  or  for  any  purpose  except  merely  to  obtain 
or  communicate  informat ion" --that  is  following  the  very  words  of  the  Act — 
"and  also  from  preventing  Schoenthal  or  other  persons  from  working  for  the 
plaintiffs,  by  withdrawing  his  or  their  workmen  from  their  employment 
1*0  respectively."  With  that  alteration  the  appeal  substantially  fails;  but 

still,  as  it  is  necessary  to  make  some  alteration,  the  costs  of  the  appeal 
will  abide  the  result  of  the  action. 

Appeal  dismissed  subject  to  altera- 

tion of  terms  of  injunction. 

[The  concurring  opinion  of  A.  L.  Smith  L.J.  is  omitted.  In 
Regina  v.  Bauld  (1875),  13  Cox  C.C.  282,  Baron  Huddleston  said  at  p.  283: 
"The  statute  allows  watching  or  attending  near  a place  for  the  purpose  of 
50  obtaining  or  communicating  information,  but  this  is  the  only  exception."  ] 

J.  LYONS  & SONS  v.  WILKINS.  In  the  Court  of  Appeal.  [1899]  1 Ch.  255. 

Appeal  by  defendants  from  a judgment  of  Byrne  J.  enjoining  them 
from  watching  or  besetting  after  trial  of  an  action  brought  in  the  circum- 
stances set  out  in  [1896]  1 Ch.  8ll  (see,  supra,  p.  124).  The  judgment 
was  delivered  after  judgment  was  given  by  the  House  of  Lords  in  Allen  v. 
Flood,  [1898]  A.C.l. 

60 

LINDLEY  M.R.  The  construction  put  by  this  Court  on  38  & 39  Viet, 
c.  86,  ss.  3,  7,  when  this  case  was  heard  in  March,  1896,  is  adverse  to 
the  appellants,  and  was,  in  my  judgment,  correct.  Having  reconsidered,  my 
own  judgment,  I see  nothing  to  recall  or  qualify.  Upon  the  present  appeal, 
however,  one  or  two  important  questions  were  raised  which  do  not  appear  to 
havo  boon  considered  on  the  former  occasion,  and  to  them  I will  confine  my- 
self. The  great  point  made  by  the  appellants'  counsel  turned  on  the  word 
"wrongfully"  in  s.  7 and.  on  the  effect  of  Allen  v.  Flood  on  the  meaning  of 
that  word.  He  contended  that  to  "watch  or  beset"  another  person' s house 
70  was  only  illegal  if  done--(l.)  with  a view  to  compel  him  to  abstain  from 
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doing  or  to  do  some  act  which  he  has  a right  to  do  or  not  to  do;  (2 . ) 
wrongfully  and  without  legal  authority.  He  further  contended  that  nothing 
could  he  said  to  he  wrongful  which  did  not  violate  some  right  of  the  com- 
plainant; and  that  there  was  nothing  wrongful  in  watching  or  besetting  a 
house  simply  in  order  peacefully  to  persuade  others  to  conduct  themselves 
in  some  particular  way  which  was  not  unlawful  for  them  to  follow.  This 
argument  is,  in  my  opinion,  based  on  a misconstruction  of  s.  7.  This 
section  is  a penal  section,  and  the  words  "wrongfully  and  without  legal 

10  authority"  must  he  inserted  in  an  indictment  or  information  framed  on  the 
enactment,  and  the  specific  acts  which  the  complainant  was  to  he  compelled 
to  do  or  not  to  do  ought  also  to  he  specified  in  a conviction  by  a magis- 
trate: see  Reg,  v.  McKenzie,  [1892]  2 Q.B.  519.  Moreover,  if  on  the 
trial  the  evidence  before  the  Court  is  consistent  with  the  legality  of 
the  acts  complained  of,  this  reasonably  possible  legality  must  be  excluded 
by  evidence  before  the  accused  can  be  properly  convicted.  But  it  is  not 
necessary  to  shew  the  illegality  of  the  overt  acts  complained  of  by  other 
evidence  than  that  which  proves  the  acts  themselves,  if  no  justification 
or  excuse  for  them  is  reasonably  consistent  with  the  facts  proved.  This 

20  is  the  principle  always  applied  in  criminal  prosecutions  in  which  the  words 
"feloniously",  "wrongfully" , or  "maliciously"  are  introduced  into  the  charge, 
and  have  to  be  proved  before  the  person  accused  can  be  properly  convicted: 
see  Archbold's  Criminal  Pleadings  and  Evidence,  19th  ed.  pp.  64-7.  That 
this  is  the  correct  method  of  construing  and  dealing  with  the  words  "wrong- 
fully and  without  lawful  authority"  in  s.  7 i3,  in  inj’  opinion,  perfectly 
plain  if  attention  is  paid  to  sub-heads  1,  2,  3 and  5,  to  which  those  words 
are  as  applicable  as  they  are  to  sub-head  4.  If  the  overt  acts  mentioned 
in  sub -he ad  1,  for  example ,_i.e. , using  violence  or  intimidation,  are 

jvrnYfifl  f an  A ^ -f,  i R proyfifl  -f-Viriy  ,TT^r»n  drma  t-tt  a view  to  Compel,  &C . , 

30  and  there  is  no  reasonable  ground  for  justifying  them,  it  ~is  unnecessary 
to  give  further  evidence  to  prove  that  they  were  committed  " wrongfully-und 
without  legal  authority" : _ see  Reg,  v.  McKenzie . If  this  be  true  of  all 
the  sub-heads  except  4 (watching  and  besetting),  I can  discover  no  justifi- 
cation for  giving  the  words  "wrongfully  and  without  lawful  authority"  any 
different  meaning  or  effect  when  applied  to  4--namoly,  "watching  or  be- 
setting." 


1+0 
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The  truth  is  that  to  watch  or  beset  a man' s house  with  a view 
to  compel  him  to  do  or  not  to  do  what  is  lawful  for  him  not  to  do  or  to 
do  is  wrongful  and  without  lawful  authority  unless  some  reasonable  justifi- 
cation for  it  i 3 consistent  with  the  evidence.  Such  conduct  seriously— 
interferes  with  the  ordinary  comfort  of  human  existence  and  ordinary  enjoy^ 
lent  of  the  house  beset,  and  such  conduct  would  support  an  action  on  the 
case  for  a nuisance  at  common  law:  see  Bamford  v.  Tumley,  3 B.  & S.  62*'"' 
Broder  v.  Saillard , 2 Ch.D.  692,  per  Jessel  M.R.,  Walter  v.  Self e , 1+  DeG.  & 
Sm.  315,  and  Crump  v.  Lambert,  L.R.  3 Eq.  1+09.  Proof  that  the  nuisance 
was  "peaceably  to  persuade  other  people"  would  afford  no  defence  to  such 
an  action.  Persons  may  be  peaceably  persuaded  provided  the  method  employed 
to  persuade  is  not  a nuisance  to  other  people. 


Another  point  made  by  the  appellants'  counsel  was  that  what  was 
done  to  Schoenthal  gave  the  plaintiffs  no  cause  of  action.  This  point  was 
raised  and  considered  and  decided  by  the  Court  on  the  former  appeal,  and  I 
might  say  no  more.  But  as  I do  not  remember  whether  the  particular  argument 
urged  by  Mr.  W.  H.  Cozens-Hardy  was  used  on  that  occasion,  I will  add  that, 
in  my  opinion,  his  contention  cannot  be  supported.  It  is  based  on  the 
expression  "such  other  person".  It  is  said  that  to  beset  one  person's  house 
with  a view  to  compel  some  one  else  is  not  within  the  section.  Such  a 
construction  would  render  the  Act  nugatory  in  a great  number  of  cases  clearly 
60  within  the  mischief  intended  to  be  remedied.  But  a more  direct  answer  to 
the  argument  is  that  "such  other"  means  "any  other".  This  seems  plain  if 
attention  is  paid  to  the  language  of  the  first  part  of  the  section  where 
these  words  first  occur.  Moreover,  the  word  "person"  in  the  singular  must 
be  road  so  as  to  include  "persons"  in  the  plural  (see  52  & 53  Viet.  c.  63, 
s.l),  and  if  this  is  borne  in  mind  the  argument  is  seen  at  once  to  be  un- 
tenable.* * * 


70 


It  is  all  very  wr-n  to  talk  ab outjpe ac cable jaor su a 3 i on  and  to__ 
dr aw-f lne„ .llnes^be  t wc en  persuading  ..and  aiving_ information”  The  'Tine  may  be 
is  case  there  is  no  difficulty  whatever  in  coming  to  the 
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conclusion  that  what  was  done  was  watching  end  besetting  as  distinguished 
from  attending  "in  order  merely  to  obtain  or  compiunicate  information." 

That  the  provisions  of  the  Act  were  infringed  appears  to  me  to  be  plain 
and  beyond  all  reasonable  doubt.  The  appeal  must  be  dismissed  with  costs. 

CHITTY  L.J.  * * * The  question  on  the  appeal  in  my  opinion  turns 
on  the  7th  section  of  the  Conspiracy,  and  Protection  of  Property  Act,  1875. 
The  construction  and  effect  of  that  section  were  dealt  with  by  this  Court 
10  on  the  motion,  and  the  decision  then  arrived  at  is  binding  on  U3,  subject 
only  to  the  point  whether  it  can  be  shewn  to  be  erroneous  as  being  in  con- 
flict with  Allen  v.  Flood.  I am  unable  to  see  that  it  is.  The  point  de- 
cided in  Allen  v.  Flood  is  that  an  act  lawful  in  itself  is  not  converted  by 
a malicious  or  bad  motive  into  an  unlawful  act  so  as  to  make  the  doer  of 
the  act  liable  to  a civil  action.  No  such  general  question  of  motive  arises 
in  the  present  case.  The  sole  question  is  whether  upon  the  facts  the  case 
is  brought  within  the  7th  section.  To  bring  a case  of  watching  or  besetting 
within  the  ..section  it  must  bo  shewn.  Jihat^thg-  watching  or  be  set  tliig-w^e-done^ 
with  a view  to  compel  a person  to  abstain  from  doing  or  to  do  any  act  which^ 
20  and)  pernm ~hoe^-a-:i^A-T - to  do  or  abstain  from  aoingT  That  the  watch- 
ing  and  besetting  were  done  with  that  view  is  found  by* the  Judge  and  not 
disputed.  "View"  does  not  import  motive.  It  imports  purpose.  Speaking  for 
myself,  I prefer  standing  by  the  words  which  the  Legislature  has  thought  fit 
to  employ.  The  acts  complained  of  were  done  with  the  view  stated  in  the 
section. 


Then  it  was  urged  that  the  watching  and  besetting  mentioned  in  the 
4th  sub- section  was  not  rendered  unlawful  by  that  sub- section  where  it  wa3 
done  for  the  purpose  of  persuading  workmen  to  abstain  from  talcing  work  from 
30  the  person  sought  to  be  compelled.  I cannot  accept  that  proposition.  I 

think  that  where  the  view  is  established  the  only_ca,ae_-J.n..which  watching  or  -» 
besetting  is  allowed,  o^,  nthe-r  -urnrds . is  not  unlawful,  is  that  ment i oned  _t 
in  the  proviso  at  the  end  of  the  .qeetl  nn-.-nemoly,  whcrra  the  attending  at  or 
near  the  house  or  place  where  a person  resides,  or  works,  or  carries  on 
business,  or  happens  to  be,  or  the  approach  to  such  house  or  place  is  "mT 
order  merely  to  obtain  or  communicate  information/'  Attending  in  order  fb 
persuade  Is  noT’ within  the  provisoT  It  is  notic'dabbe  that  the  1st  section 
of  the  Act  of  1871,  which  Act  is  repealed  by  tho  Act  of  1875 , contained  no 
such  proviso,  and  that  the  7th  section  is  more  favourable  to  those  who 
40  watched  or  besot. 

t 

Mr.  W.  H.  Cozcns-Hardy,  in  his  argument  for  the  appellants,  fastened 
on  the  words  "wrongfully  and  without  legal  authority",  and  contended  that 
they  shewed  that  the  watching  or  besotting  mentioned  in  the  4th  sub- section 
were  acts  lawful  in  themselves,  unless  it  were  shewn  in  some  way  other  than 
by  proof  of  the  facts  of  watching  or  besetting  with  the  view  mentioned  at 
the  beginning  of  the  section  that  the  acts  done  were  done  wrongfully  or 
without  legal  authority.  But  this  argument  cannot  be  sustained.  "Wrongfully 
and  without  legal  authority"  applies  equally  to  all  the  five  sub- sections; 

50  and  to  take  (by  way  of  illustration)  the  1st  sub- section,  the  using  of 

violence,  or  intimidation,  or  injury  to  property,  there  specified,  are  all 
of  them  unlawful  acts  in  themselves.  No  Just  or  sound  construction  of  the 
section  would  permit  words  which  in  terms  apply  to  all  the  sub- sections  being 
confined  to  one  sub- section  only. 

But  further,  the  acts  of  watching  or  besetting  here  proved  in 
reference  to  the  4th  sub- section,  and  done  with  the  view  mentioned,  were 
acts  in  themselves  unlawful  at  common  law,  and  are  not  made  lawful  by  the 
Legislature.  In  my  opinion,  thoy  constitute  a nuisance  at  common  law.  True 
60  it  is  that  every  annoyance  is  not  a nuisance;  the  annoyance  must  be  of  a 
serious  character,  and  of  such  a degree  as  to  interfere  with  the  ordinary 
comforts  of  life.  To  watch  or  beset  a man's  house  for  the  length  of  time 
and  in  the  manner  and  with  the  view  proved  would  undoubtedly  constitute  a 
nuisance  of  an  aggravated  character.  It  must  be  borne  in  mind  that  the  7th 
section,  although  it  probably  arose  out  of  trade  disputes,  is  not  confined 
to  trade  disputes  or  to  disputes  between  masters  and  men.  It  applies 
equally  to  all  Her  Majesty' s subjects  of  every  class.  It  would  embraco  the 
case  of  besetting  a man' s house  with  a view  to  compel  him  not  to  receive 
guests  or  visitors. 


TO 
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Further,  I think  that  the  whole  argument  on  the  words  "wrongfully 
and  without  legal  authority”  is  founded  upon  a misapprehension.  The  acts 
mentioned  in  the  five  sub- sections  being,  in  themselves  unlawful,  the  words 
"wrongfully  and  without  legal  authority”  are  inserted  to  provide  for  any 
unforeseen  case  in  which  the  evidence  of  the  overt  acts  may  possibly  shew 
some  lawful  excuse  or  Justification;  or,  to  speak  perhaps  more  correctly 
(as  "authority"  is  said  to  cover  "excuse":  see  Reg.  v.  Harvey,  L.R,  1 C.C* 
284),  lawful  authority  or  Justification.  The  term  "wrongfully"  and  its 
10  meaning  in  law  were  dealt  with  incidentally  by  many  of  the  Lords  who  advised 
the  House  in  Allen  v.  Flood.  It  will  suffice  to  quote  one  passage  to  be 
found  in  Lord  Herschell' s speech,  where  he  cites  with  approval  the  statement 
by  Crompton  J.  in  his  Judgment  in  Lumley  v.  G^e,  that  it  must  now  be  con- 
sidered clear  law  that  a person  who  "wrongfully  and  maliciously,  or,  which 
is  the  same  thing,  with  notice,  interrupts  the  relation  subsisting  between 

master  and  servant commits  a wrongful  act  for  which  he  is  responsible 

at  law." 

With  regard  to  Schoenthal,  it  was  decided  on  the  motion  that  the 
20  watching  and  besetting  of  his  house  or  shop  with  a view  to  compel  the  plain- 
tiffs were  illegal  acts  on  the  part  of  the  defendants  for  which  the  plain- 
tiffs could  sustain  an  action  against  them.  On  this  appeal  Mr.  W.  H.  Cozens- 
Hardy  raised  what  may  have  been  a new  point  founded  on  the  words  "such 
other  person"  which  run  throughout  the  7th  section.  It  was  urged  that  be- 
setting the  house  of  one  person  with  a view  to  compel  another  is  not  within 
the  section.  I think  it  is.  Grammatically,  "such  other"  refers  to  "any 
other  person",  the  immediate  antecedent.  Besetting  a workman  to  compel  a 
master  and  besetting  a master  to  compel  a workman  are  both  within  the  mis- 
chief aimed  at.  Schoenthal  was  an  outworker  for  the  plaintiffs.  The  result, 
30  in  my  opinion,  is  that  the  appellants  have  failed  to  shew  that  the  decision 
of  the  Court  on  the  motion  is  in  any  way  overruled  by  Allen  v.  Flood , or 
by  any  principle  laid  down  in  that  case. 

VAUGHAN  WILLIAMS  L.J.  I concur  because  I think  this  case  concluded 
by  the  Judgment  of  this  Court  on  the  interlocutory  application  to  this  court 
in  this  case.  I agree  that  the  case  of  Allen  v.  Flood  in  the  House  of  Lords 
has  no  application  to  the  case  before  us. 

I wish,  however,  to  say  a word  or  two  on  the  construction  of  s.7 
40  of  the  Act  of  1875,  upon  which  the  Judgment  of  this  Court  turned.  The 

section  runs  thus:  [His  Lordship  then  read  the  section,  and  continued:--] 

Now,  I think  these  words  "wrongfully  and  without  legal  authority" 
mean  unwarranted  by  law,  which  in  an  indictment  for  a nuisance  is  ordinarily 
expressed  by  the  word  "injuriously."  The  late  Mr.  Justice  Stephen  thus 
defines  a common  nuisance  (Stephen's  Digest  of  Criminal  Law,  5th  ed.,  p.l4o): 
"A  common  nuisance  is  an  act  not  warranted  by  law  or  an  omission  to  discharge 
a legal  duty,  which  act  or  omission  obstructs  or  causes  inconvenience  or 
damage  to  the  public  in  the  exercise  of  rights  common  to  all  Her  Majesty' s 
50  subjects."  This  is  a different  thing  from  holding  the  words  "wrongfully  and 
without  legal  authority"  to  mean  without  lawful  excuse,  which  would  shift 
the  onus  from  the  prosecution  to  the  defence. 


60 


At  the  common  law  watching  and  besetting,  apart  from  the  law  of 
conspiracy,  might  or  might  not  be  so  conducted  as  to  amount  to  a nuisance. 
Then  came  the  Act  of  1875 , which,  in  my  opinion,  is  intended  to  define  what 
kind  of  watching  and  besetting  shall  in  future  be  warranted  by  law;  and  the 
definition,  in  my  opinion,  means  that  watching  and  besetting  shall  in  future 
be  confined  to  "watching  and  besetting  merely  for  the  purpose  of  obtaining 


I think  that  the  fact  that  the  communication  invites  the  men  to 
discontinue  working  for  the  master  as  soon  as  they  lawfully  may  does  not 
thereby  cause  the  communication  to  cease  to  be  a communication  within  the 
me  aning  of ^the^pxovi  so . 


If  the  persuading  takes  any  other  shape  than  that  of  a communi- 
cation within  the  meaning  of  the  proviso  contained  in  s.  7,  this  would,  in 
my  opinion,  make  it  unwarranted  by  this  section,  even  though  this  persuasion 
70  might  not  otherwise  be  of  such  a character  as  to  constitute  a nuisance  at 
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common  law.  And,  even  If  the  persuasion  does  take  the  shape  of  such  a 
communication,  yet  it  may  be  ir.^de  in  such  a manner  as  to  constitute  a common 
law  nuisance,  and  thus  be  wrongful. 

It  is  not,  as  I understand,  suggested  in  this  case,  or  found  by 
Byrne  J.,  that  there  are  any  facts  in  the  present  case  to  constitute  the 
present  persuasion  a common  law  nuisance. 

10  I agree  that  "such  other  person"  in  sub-s.  k includes  masters 

sought  to  be  compelled,  and  not  only  the  servant  to  whom  the  communication 
or  persuasion  is  addressed.  You  must  find  the  meaning  of  "such  other  person" 
by  looking  at  the  first  part  of  s.7. 

These  are  my  views;  but  I am,  as  I have  already  said,  bound  by  the 
previous  decision  of  this  Court. 

Appeal  dismissed. 

20 

[Cf.  Report  of  Royal  Commission  on  Trade  Disputes  and  Trade  Com- 
binations (1906)  Cd.  2825,  pp.'  11- 12 v 

"It  is  sometimes  represented  that  workmen  are. . .punished  for  merely 

peacefully  persuading. But  this  is  not  so.  Bo  workman  has  ever  been 

punished  under  this  Act  for  merely  peacefully  persuading.  What  he  has  been 
punished  for  is  watching  or  besetting  a house,  etc.,  with  the  view  of  peace- 
fully persuading a different  matter.  Before  he  can  be  convicted  or 

punished  it  has  to  be  proved  that  he  watched  or  beset  the  house;  and  also 
that  he  did  so  to  compel,  though  compelling  may,  in  the  case  supposed,  mean 
30  little  more  than  persuading  persons  to  do  what  without  such  persuasion  they 
might  not  be  willing  to  do. 

[After  referring  to  a trade  union  proposal  to  legalize  attendance 
at  or  near  a house  or  place,  etc.,  for  the  purpose  of  peacefully  persuading 
any  person  to  work  or  abstain  from  working,  the  Report  continues:  J 

The  proposal  would,  in  fact,  legalise  the  attendance  of  any  number 
of  persons  for  the  specified  purpose,  although  the  attendance  might  be  such 
as  to  constitute  a nuisance,  or  a trespass.  But  the  real  objection  lies 
deeper.  The  evidence  on  this  matter  laid  before  us  is  on  this  point  really 
overwhelming,  and  is  evidence  which  the  Trade  Unions  have  made  no  attempt 
40  to  contradict.  What  it  comes  to  is  this,  that  watching  and  besetting  for 

the  purpose  of  peaceably  persuading  is  really  a contradiction  in  terms.  The 
truth  is  that  picketing- -however  conducted- -when  it  consists  of  watching 
and  besetting  the  house,  etc.,  and  it  is  to  be  observed  that  the  statute 
places  no  limit  to  the  number  of  persons  attending  for  the  purpose  only  of 
obtaining  or  communicating  information  or  to  the  length  of  time  during  which 

such  attendance  may  be  maintained is  always  and  of  necessity  in  the  nature 

of  an  annoyance  to  the  person  picketed.  As  such,  it  must  savour  of  compulsion 
and  it  cannot  be  doubted  that  it  is  because  it  is  found  to  compel  that  trade 
unions  systematically  resort  to  it.  It  is  obvious  how  easy  it  must  be  to 
50  pass  from  the  language  of  persuasion  into  that  of  abuse,  and  from  words  of 
abuse  to  threats  and  acts  of  violence.  A considerable  proportion  of  the 
cases  of  physical  violence  which  occur  during  times  of  strike  arise  directly 
or  indirectly  out  of  picketing.  At  the  same  time  all  the  witnesses  admitted 
that  the  real  vice  of  picketing  consisted  in  illegal  intimidation,  that  is 
> say,  in  producing  in  the  mind  of  a person  apprehension  that  violence 
would  be  used  to  him  or  his  wife  or  family  or  damage  be  don©  to  his  property, 
and  some  witnesses  thought  that  picketing  by  one  or  two  persons  could  not 
produce  any  injurious  effect.  It  must  be  remembered  that,  if  picketing 
amounts  to  a nuisance,  it  can  be  restrained  by  injunction,  and  that  a 
60  trade  union  which  authorises  the  nuisance  can  be  made  liable  in  a civil 

action.  Moreover,  the  consideration  that  the  right  to  strike,  which,  when 
not  accompanied  by  breach  of  contract,  tort,  or  crime,  is  legal,  and  indeed 
is  conceded  by  nearly  all  employers  to  be  within  the  rights  of  workmen, 
carries  with  it  in  our  judgment  as  a corollary  the  right  to  persuade  others 
to  do  the  same.  We  therefore  think  that  this  right  could  be  safeguarded, 
and  at  the  some  1;ime  the  oppressive  action  of  picketing  struck  at  if  the 
watching-besetting  clause  with  its  proviso  were  struck  out,  and  instead 
thereof  another  Sub- section  (which  would  also  supersede  Sub- section  l)  in- 
serted " acts  in  such  a manner  as  to  cause  a reasonable  apprehension  in  the 
70  mind  of  any  person  that  violence  will  be  used  to  him  or  his  wife  or  family, 
or  damage  be  done  to  his  property 7"~I 
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WAED,  LOCK  & CO.  LTD . v.  OPEL  AT  TO  PPTNTEPS'  ASSISTANTS'  SOCIETY.  In  the 
' Court  of  Appeal,  1906 . 22  'r . L . R . 3^7* 

Appeal  by  defendants,  a registered  trade  union  and  E.  Smith,  its 
secretary,  from  a judgment  of  Darling  J.  for  plaint it f company,  printers 
and  publishers,  in  an  action  for  damages  and  for  an.  injunction  in  respect 
of,  inter  alia,  illegal  watching  and  he setting.  At  the  conclusion  of  the 
summing  up  the  learned  Judge  put  fire  questions  to  the  jury,  and  told  them 
10  if  they  gave  damages  in  respect  of  any  question  to  which  they  should  answer 
yes  to  assess  the  damages  separately  for  each  paragraph.  The  questions  and 
answers  were  the  following:  (l)  Did  the  defendant  union  or  the  defendant 
Smith  watch  and  beset  or  cause  to  be  watched  and  beset  the  plaintiffs' 
premises  or  approaches  thereto  so  an  to  cause  a nuisance  to  the  plaintiffs? 

The  answer  to  that  was  yes,  damages  L100.  (2)  Did  the  defendant  union  or 
the  defendant  Smith  watch  or  beset  the  premises  of  the  plaintiffs  or  the 
approaches  thereto  for  the  purpose  of  compelling  the  plaintiffs  or  any  person 
or  persons  in  their  employ  to  abstain  from  doing  or  to  6.0  any  act  which  they 
or  he  had  a legal  right  to  do  or  abstain  from  doing?  They  said  yes,  damages 
20  £100.  (3)  Did  the  defendant  union  or  the  defendant  Smith  procure  any  of  the 

persons  following  (here  followed  a list  of  names)  to  commit  a breach  of  con- 
tract? They  said  ye3,  damages  £100,  (4)  Did  the  defendant  union  or  the  de- 
fendant Smith  caii 3©  or  procure  the  men  in  the  plaintiffs1  empi.oy  to  retard 
the  plaintiffs'  work  or  spoil  or  injure  the  plaintiffs'  work  or  materials? 

The  jury  answered  yes,  damages  £150.  (5)  Did  the  defendants  combine  or 

conspire  together  or  together  with  other  persons  to  procure  the  unlawful 
watching  and  besetting  of  the  plaintiffs'  premises  or  the  spoiling  of  the 
plaintiffs'  work  or  the  retarding  of  their  work,  or  to  induce  persons  employed 
by  them  to  break  their  contracts  of  service?  The  jury  answered  yes,  damages 
30  £200.  And  the  Judge  directed  that  judgment  should  be  entered  for  the  plain- 

tiffs for  £650,  the  total  of  the  damages  assessed  by  the  jury  in  respect  of 
the  answers  to  each  question. 


VAUGHAN  WILLIAMS  L.J.  * * * This  judgment  is  obviously  and  admitted- 
ly wrong  and  cannot  stand,  since  it  first  gives  damages  in  respect  of  the 
answer  to  each  question,  and  then  gives  damages  in  respect  of  a question 
which  is  a resume  of  the  previous  questions.  Nor  is  this  all,  for  question  1 
plainly  overlaps  question  2.  I propose  now  to  consider  as  to  each  question 
whether  there  was  any  evidence  to  support  the  finding  of  the  jury.  I shall 
40  begin  with  question  4,  because  the  plaintiffs  desire  to  abandon  the  julgment 
so  far  as  it  relates  to  question  5 and  its  answer.  As  to  the  answer  to 
question  4,  I can  find  no  evidence  whatsoever  that  either  the  defendant  union 
or  the  defendant  Smith  caused  or  procured  men  in  the  plaintiffs'  employ  to 
retard  the  plaintiffs'  work  or  spoil  or  injure  the  plaintiffs'  work  or 
materials.  Now  I will  take  the  first  question,  and  I am  of  opinion  that 
there  is  no  evidence  that  the  comfort  of  the  plaintiffs  or  the  ordinary  enjoy- 
ment of  the  Botolph  Printing  Works  was  seriously  interfered  with  by  the 
watching  and  besetting,  nor  do  I think  that  there  was  any  evidence  of  any 
nuisance  being  caused  by  the  watching  and  besetting  excepting  the  nuisance 
50  involved  in  question  2.  As  to  the  second  question,  I will  first  ask  myself 
of  what  watching  and  besetting  and  for  the  purpose  of  compelling  what  action 
or  what  abstaining  by  the  plaintiffs  i3  there  evidence  to  go  to  the  jury 
in  this  case?  There  is  no  evidence,  in  my  judgment,  of  the  -pickets  employed 
— by-the-un.1  an-...h^.ingJ3BJLgzm^  or  c emra nr. i c at  Ing“inf o rma-  ~ 

t i on:-  but^-tM-iriC"%h'Ore-'ls  ■eva-dence 

to  -join  the  union,,  and  employed  nicket.q  t n mtr.h  and  beset  the  printing 
premises  with  a view  to  compel  the  tG  nir+iiff* p become ' employers  of  unionist^ 

and  to  abstain  from  employing  non- union i sts^  The  evidence  shows  tills  to  ‘have — > 
been  done  without  causing  by  violence,  obstruction,  or  otherwise  a common  law 
60  nuisance,  such  as  that  mentioned  in  question  1 and  in  naraaranh  6 of  the 
statement . of  clajjnf_and^_there  is  no  evidence  of  the  pickets  having  invited 
workmen  to  break  their  contracts.  The  question  therefore  arises,  assuming 
that  there  is  evidence  that  the  defendants  employed  the  pickets  in  further- 
ance of  a purpose  or  view  such  as  I have  mentioned,  but  proposed  to  carry  it 
out  by  inducing  workmen  to  join  the  union  and  then  to  determine  their  service 
by  a seven  days'  notice  as  provided  in  the  contract,  unless  the  plaintiffs 
would  consent  to  raise  their  wages,  would  this  give  the  plaintiffs,  if  the 
case  was  proved,  a good  cause  of  action?  Now,  if  the  defendants  by  their 
conduct  were  guilty  of  an  offence  under  section  7,  subsection  4,  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  the  plaintiffs  would  have  a 
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good  cause  of  action  by  civil  process.  But,  in  ay  opinion,  such  conduct  as 
I have  described  of  the  defendants  does  not  constitute  a criminal  offence 
within  subsection  4.  When  the  Act  of  1875  was  passed  the  employers  had  a 
good  cause  of  action  for  various  forms  of  nuisance.  The  Legislature,  by 
. the  Act  of  1875,  gave  in  respect  of  some  of  these  nuisances,  as  to  which 
there  was  a civil  remedy,  a summary  remedy  by  summons  before  a magistrate 
for  acts  done  for  which  previously  there  was  only  a civil  remedy.  And  it 
seems  to  mo  that  the  words  in  the  first  clause  of  iflia-gootion,  '’wrongful — 
10  and  without  legal  author  ity".  "were  introri-'-^-^  rh°  .purpose  of_ 

limiting  the  "remedy  py  criminal  prone  cut  ion  to  caves  so  tortious  as  to  give ^ 

a civil  remedy.  The  summons  before  the  magistrate  and  the  punishment  on 
conviction  were  enacted  by  way  of  an  additional,  remedy  to  the  civil  remedy 
before  existing.  Taking  this  view,  I am  of  opinion  that  there  is  no  evi- 
dence to  support  the  affirmative  finding  of  the  jury,  and  I cannot  think 
that  Mr.  Justice  Darling  gave  any  sufficient  direction  to  the  jury  as  to 
the  law  which  should  be  present  to  their  minds  when  answering  question  2. 

Then  as  to  question  3,  in  order  to  constitute  a verdict  against  the  defen- 
dants or  justify  the  answer  "Yes"  to  this  question,  there  must  at  least  be 
20  evidence  to  go  to  the  jury  that  Smith  procured  or > induced  some  one  or  more 
of  the  workmen  mentioned  in  the  list  to  commit  a breach  of  contract,  and 
proof  of  actual  damage  following  such  procuration  is  essential  to  support 
the  damages.  [He  then  came  to  the  conclusion  that  there  was  no  evidence 
to  support  this  head  of  claim. ] 

STIRLING-  L.J.  agreed  there  was  no  evidence  of  picketing  to 
support  the  jury1 s finding  on  question  2 . 

MOULTON  L.J.  * * * I will  now  deal  with  the  head  of  claim  relating 
30  to  picketing,  which  I use  as  a convenient  term  for  what  is  included  in  the 
phrase  "watching  or  besetting  or  causing  to  be  watched  or  beset  the  plain- 
tiffs’ premises  or  the  approaches  thereto",  which  appears  in  the  first 
question  left  to  the  jury.  In  connexion  with  that  part  of  the  case  which 
relates  to  picketing  frequent  reference  has  been  made  to  s.  7 of  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  and  I propose  therefore 
to  examine  the  meaning  of  that  section  and  its  bearing  on  the  matters  in 
issue  in  this  action  before  dealing  with  the  facts.  Giving  to  that  section 
the  most  careful  consideration  in  my  power,  I come  to  the  same  conclusion 
as  is  expressed  in  the  judgment  of  my  Lord.  T r. ar,-,-, of. . -aa-a  t bp t t.M  a section 
40  affects  or  is  intended  to  affect  civil  rights  or  civil  renorHers.  It 

'legalizes  nothing,  and  it  renders  nothing  wrongful,  that  was  not  so  before. 

. ItT’ob'Ject’’  i b solely  to  visit  certain  select ed  classes  of  acts  which  ’ were 
previously  wrongful.  were_at  least  civil  torts, . cLonse- 

queii.ee s capable  of  ""being  summarily-J.nflJxLetk  This  interpretation  appears 
tolne*  to  SUtlaTy  the  whole  language  of  the  section,  and  I can  find  no  in- 
dication in  it  of  any  intention  to  do  more.  The  classes  of  acts  are  set 
out  in  the  five  several  subsections,  each  of  which  must,  of  course,  be  read 
with  the  opening  words  of  the  section.  The  re  strict ion  that  the  acts  re- 


50 


These  wrongful  acts,  as  well  as  the  procedure  bv  which,  they  are  to  be  in^ 
"TlicTed^  are~nrtgarly  set  TorfTiT  Ttfhat7~then,  is  the  effect  of  the  exception 
wBTcfT  1 smede  by  “the  last"  paragraph  of  the  section?  In  my  opinion,  that 
part  of  the  section  does  exactly  what  its  language  expresses  and  no  more. 

It  expressly  excepts  a sub-class  of  acts  (which  otherwise  might  be  held  to 
be  within  the  class  specified  in  subsection  4)  from  the  operation  of  the 
section,  i.e.,  it  does  not  attach  the  additional  penal  consequences  to  acts 
which  come  within  that  sub-class.  It  leaves  them  exactly  as  they  were  be- 
60  fore.  If  they  were  civil  torts,  they  remain  so.  If  they  were  previously 

criminal  in  their  nature,  their  criminality  and  its  punishment  are  unaffected 
by  the  section.  In  thus  restricting  the  application  of  the  section  to  acts 
in  themselves  wrongful  I am  following  the  high  authority  of  Lord  Justice 
Lindley  in  his  well-known  judgment  in  the  case  of  Lyons  and  Sons  v.  Wilkins 
([1899]  1 Ch.  255).  But  he  arrives  at  it  in  a different  way.  He  construes 
the  word  "compel"  in  the  opening  words  of  the  section  in  such  a sense  as  to 
make  the  act  of  compelling  wrongful  in  itself,  and  therefore  considers  the 
presence  of  the  word  "wrongfully"  as  superfluous,  or  at  least  as  only  an 
indication  of  the  phraseology  to  be  used  by  the  pleader.  I see  no  reason 
70  why  we  should  treat  so  lightly  a word  of  such  importance.  In  my  opinion, 


furred  to  must  in  themselves  be  at  leapt,  civil  t..art.q_i^  pi  ainl y 
by  the  presence  of  the  word  "wrongfully"  . which  arm 3 les  equally  to  all  the 
classesT  Sid"  the~  x> enart&on a QjpiencTTj^lck^ar s erreri on  attached  to- 


- 
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the  Legislature  inserted  the  word  "wrongfully"  expressly,  because  it  did 
not  intend  to  leave  this  all-important  limitation  of  the  ambit  of  the  clause 
to  the  chance  that  a Court  might  construe  the  word  "compel"  in  such  a 
restricted  sense.  And  the  course  of  the  arguments  in  the  present  case  con- 
vinces me  that  the  Legislature  was  prudent  in  so  doing.  Throughout^  the 
discussion  the  defendants  have  been  described  as  seeking  to  "compel"  the 
plaintiffs  to  pay  union  wages  and  to  employ  union  men  because  they  tried 
to  get  all  the  operatives  they  could  into  the  union,  so  that  the  plaintiffs 
10  would  find  no  non-union  men  to  employ.  If  this  be  a proper  use  of  the 

word  "compel",  it  certainly  carries  with  it  no  wrongful  character.  In  the 
year  1893  the  Legislature  forbade  the  employment  of  children  under  the  age 
of  11  as  half-timers.  Supposing  that  prior  to  that  Act  a "public  associ- 
ation" had  been  formed  to  induce  parents  not  to  send  their  children  as  half- 
timers  before  the  age  of  11.  No  more  legitimate,  and  perhaps  no  more 
laudable  object  of  an  association  could  be  imagined,  and  it  would  not  lose 
its  legitimate  character  by  reason  of  its  success.  But  its  success  would 
pro  tanto,  and  its  complete  success  would  absolutely,  prevent  those  masters 
who  were  desirous  of  employing  young  half-timers  at,  we  may  presume,  corres- 
20  pondingly  low  wages  from  doing  so,  and  would  "compel"  thorn  to  employ  ex- 
clusively persons  of  13  years  old  or  upwards.  Yet  no  wrong  would  have  been 
done  to  such  masters;  and  in  the  same  way  no  wrong  would  have  been  done  to 
the  plaintiffs  in  the  present  ease  if  the  defendants  had  succeeded  in  per- 
suading every  printers*  assistant  in  the  country  to  join  the  union  and  they 
had  rendered  it  impossible  for  the  plaintiffs  to  get  men  to  work  for  them  on 
the  terms  they  desired.  The  error  arises  probably  out  of  an  incorrect  use 
of  language.  It  is  inaccurate  to  say  that  the  masters  have  a right  to 
_ employ  men  on ~~ahv  specific  terms.  They  have  only  a right  to  employ  such,  if  _ 
any,  as  are  willing  to  accept  those  terms,  and  no  wrong  is  done  them  by  any 
30  one  wh^b^TawfuT^dgir^  of^^ose~~willihg  to  accept  them. 

The  right  of  the  plaintiffs  to  try  to  persuade  a man "to  accept"  and  the  right 
of  the  defendants  to  try  to  persuade  a man  to  refuse  appear  to  mo  to  be 
rights  of  freedom  of  individual  action  equally  lawful  and  equally  deserving 
of  the  protection  of  the  law,  so  long  as  the  means  employed  are  lawful  and 
right.  Both  become  unlawful  if  the  moans  employed  are  wrongful.  I am 
therefore  of  opinion  that  in  support...  of  - the,  plaintiffs.1- . claim  with  regard 
to  picketing,  it  must  be  shown  that  the  defendants  or  one  of  them  were 
guilty  of  a wrongful  act.  i,e.,  that  tne  pickp^^g  nn  i 

Iference  with  the  plaintiffs1  action  wrongful  at  common  law,  or.,  as  I think 
40  it  may  ar.owra.to1  y fro  phrvq nod  7 ..ue.y_Q_.ffl.-i  Itywof  a common,  nuisanc.e.  The 
p icketihg^compl ained  of  in  the  statement  of  claim  is  during  the  period  of 
the  8th  to  the  l4th  of  July.  It  is  common  ground  that  there  was  picketing 
during  this  period,  inasmuch  as  the  defendants  admit  that  they  had.  two 
shifts  of  three  pickets  each  in  the  neighbourhood  of  the  plaintiffs’  premises. 
These  pickets  received  written  instructions  to  which  no  objection  can  be 
made,  and  there  is  no  evidence  to  contradict  the  evidence  on  the  part  of  the 
defendants  that  no  other  directions  were  given  to  them.  I think,  however, 
too  much  stress  must  not  be  laid  on  the  failure  of  the  plaintiffs  to  prove 
that  any  specific  instructions  of  any  improper  kind  were  given  to  them,  but 
50  in  my  view  that  which  decides  the  question  is  that  there  is  no  evidence  of 
any  improper  or  illegal  acts,  or,  indeed,  of  any  acts  whatever,  by  any 
pickets  sent  by  the  defendants  during  this  period.  There  can,  therefore, 
be  no  pretence  that  the  plaintiffs  have  established  anything  which  would 
give  to  them  a good  cause  of  action  in  respect  of  the  picketing  complained  of. 
I wish  to  add  that,  in  my  opinion,  there  is  throughout  a complete  absence  of  _ 
evidence  of  anything  In  the  nature  of  picketing  or  besetting  which  could, 
constitute  a 'nuisance.  It  appears  that  the  discharged  workmen  loitered  about 
for~a  day  or~two  aTtbr  leaving  work- -a  thing  which  is  not  unlikely  to  happen- - 
and  that  they  were  at  times  joined  by  others,  but  there  is  no  suggestion 
60  even  by  the  plaintiffs’  witnesses  that  any  annoyance  or  molestation  took 

place,  and  the  evidence  to  the  contrary  is  overwhelming.  At  the  request  of 
the  plaintiffs  the  police  placed  special  patrols  outside  the  premises  during 
the  whole  period  of  the  dispute,  and  the  police  therefore  would  be  in  a 
position  to  give  independent  evidence  as  to  what  occurred.  The  plaintiffs 
did  not  call  any  of  the  police  as  witnesses.  The  defendants  called  the 
inspector  and  the  sergeant  who  had  charge  of  the  matter,  and  thoir  evidence 
shows  that  there  was  nothing  which  could  give  any  ground  for  complaint,  and 
there  was  a total  absence  of  evidence  (other  than  the  defendants’  admission 
to  which  I have  referred)  that  the  defendants,  or  either  of  them,  were 
70  responsible  for  the  presence  of  any  of  the  men  who  actually  lingered  in  the 
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neighbourhood  of  tho  promises . I am  therefore  of  opinion  that  there  was 
no  evidence  to  go  to  the  jury  in  respect  of  any  Gk&use  of  action  against  the 
defendants,  or  either  of  them,  based,  on  alleged  picketing,  and  that  the 
verdict  and  judgment  in  respect  of  this  head  of  claim  should  be  set  aside 
and  judgment  thereon  entered  for  the  defendants. 


Appeal  allowed. 

10  [See  also  Fowler  v.  Kibble,  [1922]  1 Ch.  140,  487,  where  Lord 

Stemdale  M.R.  referred  to  the  Ward  Lock  case  as  the  "authority  by  which 
we  are  bound"  (p.  494).] 

Note  on  the  Elements  of  an  Offence  under  S.  301  of  the  Criminal  Code. 

The  governing  words  "wrongfully  and  without  lawful  authority"  (the 
English  enactment  uses  the  term  "legal  authority")  and  "with  a view  to 
compel"  are  discussed  in  the  Lyons  and  Ward,  Lock  cases  supra,  and  in  the 
Canadian  cases  reproduced  infra.  Ingredients  of  a proper  charge  under  s. 

20  901  are  indicated  in  Rex  v.  McKenzie , [1892]  2 Q.B.  519.  Cases  illustrative 

of  the  conduct  proscribed  by  the  various  clauses  of  s.  501  are:  (1)  "injury 
to  property"  (clause  a):  Smith  v.  Moody,  [1903]  1 K.B.  56;  (2)  "intimidation 
(clause  b):  Judge  v.  Bennett ( 1887 ) . 36  W.R.  103;  Metcalfe  v.  Wiseman  (1888), 
52  J.P.  439j  Connor  v.  Kent , Gibson  v.  Lawson,  Curran  v.  T re  leaven [1891] 

2 Q.B.  545;  (3)  "persistent  following"  (clause  Smith  v.  Thomas  son  (1890) 
16  Cox  C.C.  740;  Rex  v.  Wall  (1907),  21  Cox  C.C.  401;  Wilson  v.  Renton, 

[1910]  S.C.  32;  (4)  " hiding,  or  depriving  of  use  of  tools,  etc ."  (clause  d): 
Fowler  v.  Kibble , [1922]  1 Ch.  140,  487;  (5)  "following  in  a disorderly 
manner"  (clause  e):  Rex  v.  McKenzie,  [1892  ] 2 Q.B.  519;  Ex  parte  Wilkins 
30  (1895),  18  Cox  C.C.  151;  (6)  "besetting  or  watching"  (clause  f):  Chamock 

v.  Court,  [1899]  2 Ch.  35;  Walters  v.  Green,  [ 1899 3 2 Ch.  696;  Farmer  v. 
Wilson  (1900).  19  Cox  C.C.  502;  Rex  v.  Wall  (1907),  21  Cox  C.C.  4oi;““Cf. 
also  Larkin  v.  Belfast  Harbour  Commissioners,  [1908]  2 I.R.  214,  at  p.  220: 
"Watching  and  besetting  plainly  moans  an  external  operation  --  something 
not  within  a house  or  place,  but  without  it";  (7)  "obtaining  or  communi- 
cating information"  (clause  g):  see  generally  the  cases  reproduced  in  this 
chapter. 

Limitations  on  the  scope  of  "peaceful  persuasion"  permitted  by 
40  s.  2 of  the  Trade  Disputes  Act,  1906,  are  indicated  in  Toppin  v.  For or 

(1909),  43  Ir.  L.T.  190;  McCusker  v.  Smith , [1918]  2 I .R.  432;  and  Sloan  v. 
Macmillan,  [1922]  S.C.l.  Note  that  the  limiting  words  "in  contemplation  or 
furtherance  of  a trade  dispute"  appearing  in  s.  2(1)  of  The  Trade  Disputes 
Act,  1906  were  not  in  s.  7 of  the  Conspiracy  and  Protection  of  Property  Act 
1875.  The  Larkin  case,  supra,  suggests  that  s.  2(1)  may  be  used  as  a 
defence  only  to  a charge  of  "watching  and  besetting" . 
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RENERS  v.  THE  KING.  In  the  Supreme  Court  of  Canada.  [1926]  S.C.R.  499. 

Appeal  from  a judgment  of  the  Appellate  Division  of  the  Supreme 
Court  of  Alberta,  22  Alta.  L.  R.  8l,  [1926]  2 D.L.R.  236,  [1926]  1 W.W.R. 
810,  45  Can.  C.C.  282,  affirming  (Clarke  J.A.  dissenting)  a conviction  under 
s.  501(f)  of  the  Criminal  Code.  The  following  judgments  were  delivered 
in  the  Appellate  Division: 


HARVEY  C.J.A.  * * * The  Alberta  Block  Coal  Co.  operates  a coal  mine 
near  Drumheller  in  this  Province.  In  June  of  last  year  it  made  a new  wage 
contract  with  the  officials  of  the  U.M.W.A.  of  which  order  its  miners  were 
60  members.  There  was  dissatisfaction  among  some  of  the  miners  over  the  new 
wage  scale  and  steps  were  taken  to  organize  a new  union  and  many  of  the  men 
went  out  on  strike  but  instead  of  the  r-.  on  tost  ho-inp,  as  is  usual,  between 
the  operators  and  the  miners  it  was^prfmarily  between  the  miners  themselves 
_ln .relation  to  the  2 organizations  but  with  the  consent:  enoe  common  to  moat 

controversies  l'"riT7 — i"  i*hi  ^ ri?+-  ^ +v'p  ^ — . 

Fair  on  parties  not  immediately,  at  leasts  parties  to  the  dispute. 
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For  2 or  3 days  pickets  of  miners  of  the  new  organization  were 
stationed  in  various  places  of  vantage  to  watch  the  approach  to  the  mine 
for  the  purpose  as  one  of  them  states,  "to  persuade  these  miners,  who  were 
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working  at  the  mine  and  men  who  were  brought  in  to  work  at  the  mine,  not  to 
go  to  work  at  the  reduced  scale  of  wages  which  was  below  ^fch©  wages  they 
had  been  earning  previously." 

This  purpose  if  effected  would,  of  course,  completely  close  down 
the  mine  and  apparently  with  the  object  of  making  it  completely  effective 
the  pickets  were  k©pt  at  night  as  well  as  by  day  though  the  mine  was  apparent- 
ly not  actively  operating  by  night  though,  as  one  can  readily  understand, 

10  to  avoid  pickets  men  might  be  brought  in  at  night  for  day  work  if  there 
were  no  pickets  at  that  time. 

It  is  not  seriously  argued  that  this  picketing  did  not  constitute 
a watching  and  begetting  within  the  terms  of  the  section  or  that  it  did  not 
have  in  view  the  compelling  of  the  mine  to  cease  operations,  but  it  is  very  _ 
urgently  argued  that  as  no  violence  was  used  or  intended  and  only  lnforma- 
tion  and"  peaceful  persuasion  were  zo  dq  usea  as  weapons  re  is  not  an  oi'ieime 
within  the  sectioirr 

20  It  is  not  strenuously  argued  eithefc  that  the  case  differs  much, 

if  any  in  essentials,  from  the  one  decided  by  this  Division  a few  months 
ago,  Rex  v.  Blachsawl,  Rex  v.  Hangs jaa,  [1925 1 L D.L.R.  2L7,  Li  Can.  C.C. 

286,  21  Alta.  L.R.  580,  but  we  are  asked  practically  to  reverse  that  de- 
cision on  the  ground  that  certain  decisions  of  the  Eaglish  Court  of  Appeal 
were  not  considered  which,  Mr.  McGillivray  argues,  justify  a different  con- 
clusion. 

It  may  be  observed  that  our  decision  is  in  exact  accord  with  that 
of  the  Court  of  Appeal  of  the  Province  of  Manitoba  in  Yule an  Iron  Wks.  v. 

30  Winnipeg  Lodge  (1911),  21  Man.  L.R.  i73>  in  which  the  English  decision  chief- 
ly relied  on  was  considered,  though,  of  course,  the  facts  in  that  case 
differed  from  those  in  the  one  before  us.  The  case  now  so  strongly  stressed 
is  Ward,  Lock  & Co.  v.  Operative  Printers1  Assistants1  Soc.  (1906),  22  Times 
L.R,  327.  It  is  urged  that  this  decision  is  not  in  entire  accord  with,  or 
extends  some  of  the  principles  discussed  in  J.  Lyons  & Sons  v.  Wilkins, 

[1899]  1 Ch.  255 , which  was  considered  in  the  Blachsawl  case. 

I have  read  the  Ward,  Lock  case  two  or  three  times  and  portions 
of  it  many  times  and  frankly  admit  that  I do  not  see  as  clearly  as  I would 
40  like  to  do  whether  the  Judges,  who  delivered  judgments,  thought  they  were 
qualifying  or  modifying  the  decision  in  the  Lyons  case.  Vaughan  Williams 
L.J.,  sat  and  gives  reasons  for  judgment  in  both  cases  and  he  makes  no 
suggestion  that  he  questions  the  correctness  of  his  conclusions  or  those  of 
his  brother  Judges  in  the  earlier  case.  Fletcher  Moulton  L.J.,  the  only 
other  Judge  who  gave  reasons  in  the  second  case  does  indeed  criticize  come 
of  the  reasonings,  if  not  the  conclusion  of  Lindley,  M.R.,  in  the  first  case, 
but  it  is  singular  that  if  this  case  had  been  thought  to  modify  or  qualify 
the  former  decision  it  would  not  have  been  reported  in  the  regularly 
authorized  series  of  reports  where  the  former  one  was.  It  is  true  that  it 
50  has  to  some  extent  been  brought  into  the  authorized  reports  now  by  the  de- 
cision in  Fowler  v.  Kibble,  [1922 ] 1 Ch.  L87,  where  it  is  relied  on.  It 
must  not  be  overlooked  that  all  of  the  decisions  in  question  were  in  civil 
e.ctions  and  the  reasoning  upon  the  criminal  provision,  therefore,  had  re- 
gard only  to  its  effect  in  the  relation  of  the  2 parties  concerned.  In  its 
criminal  aspect  it  must,  of  course,  be  considered  in  its  relation  to  all 
persons. 

Under  the  English  Act  at  the  time  of  the  Lyons  and  the  Ward , Lock 
decisions,  (Conspiracy  and  Protection  of  Property  Act,  1875  (Imp.),  c.  861, 

60  s.7)  picketing  for  the  purpose  "merely  to  obtain  or  communicate  information" 

did  not  come  within  the  prohibition  of  the  section,  it  being  stated  that  it 
would  not  be  a watching  and  besetting  within  the  meaning  of  the  section. 

Our  section  was  originally  in  practically  the  same  wprds  but  the  qualifi- 
cation was  subsequently  dropped  and  Mr.  McGillivray  Urgues  that  as  the  words 
simply  showed  what  meaning  was  to  be  attached  to  the  general  terms  the 
dropping  of  the  words  in  a subsequent  codification  or  consolidation  would 
not  have  the  effect  of  giving  the  general  words  any  different  meaning. 

I do  not  consider  it  necessary  to  express  any  opinion  upon  the 
70  validity  of  this  argument  because  notwithstanding  Mr.  McGillivray' s skilful 
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examination  and  ingenious  argument  I am  quite  unconvinced  that  the  purpose  __ 
of  -persuasion  is  not  something  subsu  anil  ally  more  lh!3K’~the'rc^5unT^tToh  ~ 
of  information  espeoiajJL.v  ynere  as  p°re  ~i4~-  •*"  qpqompxisn  iTT).y-~ 

numerous  pickets  j.n  considerable  numbers  corstcntly  maintained  throughout* 
the  2b  hours  of  the  day. 

But  he  argues  that  on  the  authority  of  the  Ward,  Lock  case,  the 
purpose  of  persuasion  brf  peaceful  moans  onlyj which  he  contends  is  all  that 
10  is  cfcisclosed  here>is  not  wrongful  and,  therefore,  a picketing  for  that 
purpose  would  not  constitute  an  offence  under  the  section. 

It  is  true  that  the  Ward,  Lock  case  does  contain  remarks  which 
would  seem  to  support  the  view  thus  advanced  but  a reference  to  the  judg- 
ment of  Vaughan  Williams  L.J.,  in  the  Lyons  case  shows  how  he  would  qualify 
it.  He  says,  [ 1899 1 1 Ch.,  at  pp.  273“  A: --  "At  the  common  law  watching  and 
besetting,  apart  from  the  law  of  conspiracy,  might  or  might  not  be  so  con- 
ducted as  to  amount  to  a nuisance.  Then  came  the  Act  of  1875,  which,  in 
my  opinion,  is  intended  to  define  what  kind  of  watching  and  besetting  shall 
2Q  in  future  be  warranted  by  law;  and  the  definition,  in  my  opinion,  means 
that  watching  and  besetting  shall  in  future  be  confined  to  'watching  and 
besetting  merely  for  the  purpose  of  obtaining  or  communicating  information. ' 
I think  that  the  fact  that  the  communication  invites  the  men  to  discontinue 
working  for  the  master  as  soon  as  they  lawfully  may  does  not  thereby  cause 
the  communication  to  cease  to  be  a communication  within  the  meaning  of  the 
proviso.  If  the  persuading  takes  any  other  shape  than  that  of  a communi- 
cation within  the  meaning  of  the  proviso  contained  in  s.  7,  this  would,  in 
my  opinion,  make  it  unwarranted  by  this  section,  evon  though  this  persuasion 
might  not  otherwise  bo  of  such  a character  as  to  constitute  a nuisance  at 
30  common  law.  And,  even  if  the  persuasion  does  take  the  shapo  of  such  a 
communication,  yet  it  may  be  made  in  such  a manner  as  to  constitute  a 
common  law  nuisance,  and  thus  bo  wrongful."  * * * 


It  would  seem  apparent,  therefore,  that  a picketing  effected  in 

the  way  this  was  to  constitute  a menace,  and .. . p r ac  t i c al . c omp_ul.s i nn -by- mg r al 

'force  Liven  -if  Ho  pljysical  force  were  contemplated  as  to  wfrich  one  might 
have  aoubts.  .would  not  be  such  a •picketing  as  would  he._uamantaa  . andy^tharLe^ 
fore,  would  be  wrongful.  , 


40  CLARKE  J.A.  (dissenting):  * * * I think  the  real  difficulty  in 

this  case  consists  in  the  interpretation  of  the  words  in  s.  501, wrong- 
fully and  without  lawful  authority." 


I agree  that  the  defendant  should  be  held  responsible  as  one  of 
the  watching  and  besetting  parties  engaged  in  what  is  commonly  called 
picketing  and  that  he  with  the  others  charged  did  with  a view  to  compel 
another  person  to  abstain  from  doing  something  which  he  had  a lawful  right 
to  do  or  to  do  something  from  which  he  had  a lawful  right  to  abstain,  beset 
or  watch  the  place  where  such  other  person  works  or  carries  on  business 
50  within  the  meaning  of  s.  501  (f)  but  my  difficulty  is  in  .crying  that  such 

picketing  is  wrongfuJL._eniL without  lawful  _aiithori.ty-T-.Qr.J.n  other  words.. .that _ 

peaceful  picketing  is  wrongful.. 

If  it  is  not  wrongful  then,  in  my  opinion,  the  conviction  cannot 
be  supported,  upon  the  evidence.  There  is  no  evidence  that  during  the  night 
when  the  conduct  of  the  defendant  is  complained  of  there  was  any  inter- 
ference with  either  the  mining  company  or  its  workmen,  or  any  violence,  in- 
timidation or  threats.  * * * 


°0  I£— the  UjLcknti.aff  itself  f that  is,  the  watching  or  begetting .._uan  , 

not  unlawful  I cannot_  see  that  the  fact  of  tho.picketers  belay  distributed 
jn  different  places  anfl  having  ~hnrvF-i wa  nn  a dark  -night  can  make  the  watching 
wrongful . ' ‘ — 

In  Bex  v.  Blachsawl , [1925]  4 D.L.R.  2^7,  where  the  conviction  of 
the  defendant  on  a similar  charge  was  affirmed  by  this  Court,  Lyons  & Son  v. 
Wilkins , [1899]  1 Ch.  255,  was  strongly  relied  upon.  I understand  the 
Court  there  held  that  watching  end  besotting,  however  peaceable  was  a 
common  law  nuisance  and,  therefore,  wrongful  end  that  the  qualifying  words 
70  in  s.  7 as  to  obtaining  and  communicating  information  slono  rendered  it 
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rightful.  If  that  decision  stood  unchallenged  I would  not  hesitate  to  say 
it  was  conclusive  of  the  present  appeal  in  favour  of  the  Crown  not  only  by 
reason  of  the  absence  of  the  qualifying  words  in  our  a.  501  but  because  if 
they  were  still  in  the  Act  they  do  not  extend  to  persuading  which  was  part 
of  the  plan  here. 

The  later  case  of  Ward,  Lock  and  Co.  v.  Operative  Printers1  Assis- 
tants' Soc.,  22  Times  L.R.  327,  applied  in  Fowler  v.  Kibble , [1922  j 1 Ch.~ 

10  k87,  seems  to  me  to  cast  considerable  doubt  upon  the  correctness  of  the  de- 

cision in  Lyons  v.  Wilkins.  It  was  not  referred  to  in  the  Blachsawl  case 
and  it  is  said  that  it  was  not  brought  to  the  attention  of  the  Court  which 
I think  is  correct.  I gather  from  that  case  that  peaceable  picketing  was 
not  considered  to  be  wrongful  _at  common  law  and  was  not  made" TlTogar~by  s.? 
"of  tho  lffl!beriaJL'"Aot  and  if  tnat  be  correct  it  can  scarcely  be  wrongful  under 

[Bock  and  Eyndman  JJ.A.  and  Simmons  C.J.  agreed  with  Harvey  C.J.A.] 


20 


Judgment  was  given  in  tho  Supreme  Court  of  Canada  as  follows: 


NEWCOMBS  J.  * * * The  case  has  been  tried  twice.  At  the  first 
trial  there  was  a jury,  and  all  the  accused  were  convicted,  but  upon  appeal 
the  conviction  was  set  aside  upon  purely  legal  grounds,  as  we  are  informed, 
and,  at  the  new  trial,  the  accused,  other  than  the  appellant,  pleaded 
guilty,  and  the  latter,  electing  to  be  tried  without  a jury,  was  tried  be- 
fore McCarthy  J. , and  again  convicted.  From  this  conviction  he  appealed  to 
the  Appellate  Division  of  the  Supreme  Court  of  Alberta,  where  the  appeal 
was  heard  and  the  conviction  upheld  by  the  judgment  of  tho  court,  pronounced 
30  by  the  Chief  Justice.  Clarke  J.  however  dissented,  the  court  considering 
it  convenient  that  his  judgment  should  be  pronounced  separately,  and  it  is 
the  question  of  law  involved  in  hi3  dissent  that  is  now  presented  upon  the 
appeal  to  this  court. 


The  Alberta  Block  Coal  Company  of  Drumhellor,  in  the  Province  of 
Alberta,  belonged  to  an  association  of  coal  operators  which  negotiated  an 
agreement  with  tho  executive  of  the  United-  Mine  Workers  of  America  regu- 
lating working  conditions,  including  the  rate  of  wages  to  be  paid  to  the 
miners.  This  agreement  went  into  operation,  but  was  subsequently  amended 
1+0  by  the  parties  in  a manner  to  effect  a reduction  of  15 rjo  in  the  rates 

stipulated.  The  reduced  rates  were  not  acceptable  to  the  majority  of  the 
Company's  employees,  and  became  the  cause  or  occasion  for  a strike.  The 
striking  miners  belonged  to  the  Union  of  tho  United  Mine  Workers  of  America; 
they  were  dissatisfied  with  the  reduction  of  tho  rates  to  which  the  executive 
of  their  union  had  agreed,  and  in  consequence  they  decided  to  withdraw  from 
it,  and  to  set  up  a new  union,  which  is  known  in  the  case  as  the  Red  Deer 
Valley  Minors  Union.  Some  of  tho  company' s employnes,Jiawev^r-“dldrn<>i^5®4n---' 
in  the  agitation,  but  c onFinuoA  t o woiPi~T^r T-th'c. . company  as.  formerly,  and  the 
strikers  established  what  they  call  -pickets  a.t  the  mine. ..with,  a,  view,  as  they 
50  j say,  peacefully'  tO~perGuelo 
to  cease  work.  * * * 


e— company1 s aerv ice  _ 


The  pickets  were  divided  into  groups  end  took  their  positions  at 
places  convenient  for  their  purpose  about  the  mine,  from  whence  they  con- 
tinued to  watch  and  beset  the  premises  for  several  days.  At  night  they 
occupied  the  hill3  surrounding  the  mine  and  overlooking  the  avenues  of 
approach.  Here  they  lighted  wood  fires  which  were  kept  burning  throughout 
the  night,  and  about  which  the  men  gathered,  and  where  they  were  relieved 
at  intervals.  * * * 

60 

Inspector  Nicholson  [of  the  provincial  police]  sent  three  of  his 
constables  at  about,  or  shortly  after,  midnight  of  the  25th,  to  occupy 
separate  positions  along  the  roadway  at  tho  foot  of  the  hill  immediately 
to  tho  north.  When  these  constables,  or  two  of  thorn,  were  perceived  by  the 
men  on  tho  top,  they  were  greeted  with  insult,  curses  and  throats.  They  made 
no  response,  but  remained  in  thoir  respective  positions,  and  immediately 
afterwards  five  of  those  on  tho  top  were  taken  into  custody  by  Inspector 
Nicholson  and  other  constables  who  had  approached  under  cover  of  tho  darkness 
from  the  rear.  Tho  appellant  however  ran  down  the  hill  whore  ho  3tonod  one 
70  of  the  constables  stationed  below,  who  pursued  him  calling  him  to  stand,  and 
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was  arrested  after  he  had  been  wounded  by  a shot  from  the  constable.  Luring 
the  night  previous  to  the  coming  of  the  police,  there  had  been  ten  or 
fifteen  men  upon  this  particular  hill,  but  apparently  the  six  men  charged 
were  the  only  ones  there  at  the  time  of  the  arrest.  * * * 

The  point  which  this  oourt  has  now  t^d^ariw  

whether  there  was  evident  at  t.ha  trial  that  the, watching  and  besotting.  ___ 
~in  which  the  appellant  was  engaged,  was  wrongful  and  without  lawful  author i ty . 
10  Upon  this  point  I entertain  no  doubt. 

In  the  Lyons  Case,  the  Court  of  Appeal  upon  both  occasions  con- 
sidered the  interpretation  of  s.7,  subs.  4 of  the  Conspiracy  and  Protection 
of  Property  Act,  c.  86  of  1875,  which  corresponds,  with  unimportant  vari- 
ations, with  s.  501  (f)  of  the  Criminal  Code,  upon  which  the  present  charge 
is  laid.  It  Is  explained  by  the  concluding  clause  of  s.  7 of  the  Conspiracy 
and  Protection  of  Property  Act  that 

attending  at  or  near  the  house  or  place  whore  a person  resides, 

20  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 

approach  to  such  house  or  place,  in  order  merely  to  obtain  or 
communicate  information,  shall  not  be  deemed  a watching  or  be- 
setting within  the  meaning  of  this  section. 

But  this  clause  is  not  embodied  in  the  Criminal  Code,  and  for  that  reason, 
as  well  as  because  of  the  facts  in  proof,  it  has  no  application  to  the  case 
now  under  review. 


The  Master  of  the  Rolls  (Lord  Justice  Lindley)  considered  that 
30  to  watcJa  and  beset  in  order  to  compel  caused  a nuisance,  and  he  found  upon 
the  evidence  that  there  was  a nuisance.  But  in  the  Ward,  Lock  Case  Moulton 
L.J.  was  of  the  opinion  that  there  might  bo  a sort  of  compulsion  which 
would  not  be  wrongful  or  illegal  and  therefore  that  the  conclusion  of  the 
Master  of  the  Rolls  was  too  broad;  he  did  not  however  deny  its  application 
to  the  particular  case  which  the  Master  of  the  Rolls  had  in  hand,  and  those 
great  .1udgea_were  in  perfect  agreement  that  it  was  necessary  to  establish,, 
in  one  way__or  an t.be_  watching  and  besetting  was  done  wrongfully 
and  wifrh^ptf  mi+.wi  ^ — * * * 


40  In  the  Lyons  Case  the  Court  of  Appeal  found  the  essential  facts 

to  constitute  a common  law  nuisance.  In  the  Ward  Lock  Case  they  found  that 
the  sort  of  picketing  there  in  proof  afforded  no  evidence  of  a nuisance, 
and  these  cases  do  not  really  assist  in  the  determination  of  the  present 
question,  which  depends  upon  its  own  facts, _ except  in  so  far  as  they  affirm^ 
what  is  evident  by  the  statute  itself,  thattir  picketing  "Be "carried  on  in...a.. 
manner  to  create  anuisance.  or  otherwise  unlawfully,  it  constitutes  an 
offence'  wibhin  tne  me aning  of  the  statute^- 


i man 
|jpff 
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Coming  now  again  to  the  facts  in  tho  present  case,  the  acts  with 
_jdll£h  were  wrongful  and— unlawful  if  the  watching  A 

and  besetting  in  whi  ch  An— AH  or*  as  pnni  at,  on  . wap,! 


e.s^or  associates,  was 

engaged  .amm i n f. e& ■■  t Q ^a^ud-eence"-ier--tO"n'  -tr e-snass . .-or—i-f  -the-mon  - who.,  were . . 

watching  and  besetting  consti-tut^d--4n^unla.wf.'ul~a3sembl;y-.  and  there  is — - 
evidence  as  to  each  of  these  particulars  which  ought  not  to  be  overlooked] 


There  was  a large  number  of  men  eng, aged;  a crowd  was  assembled  at 
the  Atlas  crossing  to  the  north  of  tho  company' s works;  pickets  in  consider- 
able numbers  were  stationed  at  every  avenue  of  approach;  they  remained  in 
position  with  reliefs  uninterruptedly  by  night  as  well  as  by  day;  they 
60  lighted  fires  on  hilltops  surrounding  the  mine,  shouting  back  and  forth  from 
one  group  to  another.  On  one  occasion  at  the  very  entrance  to  the  mine  one 
of  these  men,  according  to  hie  own  testimony,  insisted  upon  his  endeavour 
to  persuade  workmen,  who  were  there  in  their  working  clothes  and  with  their 
lunch  baskets,  from  going  into  the  mine,  notwithstanding  that  their  foreman 
was  present  and  tried  to  drive  him  away. 


To  the  southeast  of  tho  shaft  and  the  power  houso  at  a distance  of 
about  800  feet  is  the  powder  houso,  situated  in  a narrow  spur  or  offshoot 
of  the  coulee  to  the  southward  of  the  railway.  This  building  is  at  the  base 
70  of  one  of  the  surrounding  hills,  and  if,  as  Inspector  Nicholson  testifies, 
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the  hills  on  which  the  fires  were  lighted  practically  surrounded  the  mine, 
some  of  them  m.U3t  have  toon  very  near  to  the  powder  house.  Ho  tells  us 
that  crowds  of  men  continued  on  these  hills  throughout  the  whole  of  the  25th 
from  seven  o’clock  in  the  morning,  and  that  it  was  becauso  of  a complaint 
and  noises  which  he  bear’d  in  the  vicinity  of  the  powder  house  that  ho  de- 
cided to  remove  the  men  from  tho  hilltops.  He  says  he  intended  to  remove 
"all  these  different  crowds  of  men”,  but  to  begin. at  tho  particular  hill 
where  he  found  the  appellant.  It  will,  of  course,  be  realized  that,  as 
0 these  hills  were  at  considerable  distances,  tho  shouting  from  one  hill  to 
another  must  have  boon  vociforous,  and  moreover  the  danger  of  open  wood 
fires  in  the  neighbourhood  of  the  powder  house  and  other  buildings  of  the 
company  was  in  itself  a cause  for  apprehension. 

Now  while  apparently  the  hill  which  was  occupied  by  the  party  to 
which  the  appellant  belonged  was  somewhat  to  the  northward  of  the  northern 
limit  of  the  company’ s property,  the  hills  surrounding  the  mine  in  other 
directions  belonged  to  the  company  and  the  groups  stationed  there  were 
trespassers,  and,  since  the  picketing  was  so  carried  on  in  pursuance  of  a 
20  common  design  or  project  to  which  all  the  strikers  including  tho  appellant 
were  parties,  he  must  be  held  responsible  for  the  trespasses  equally  with 
those  who  actually  occupied  the  company’ s property. 


30 


Moreover,  while  it  is  explained,  with  remarkable  agreement  on  the 
part  of  the  striking  miners,  that  tho  purpose  of  their  assembly  at  and  about 
the  mine  was  peacefully  to  endeavour  to  persuade  the  miners  who  continued 
to  work  to  quit  the  service  of  the  company  and  to  join  the  new  union,  in 
order,  as  it  is  said,  to  maintain  the  standard  of  living,  the  character  and 
purpose  of  thi3  assembly  is,  I think,  bottor  evidenced  by  its  acts  and 
course  of  conduct  than  by  the  statements  of  its  members  as  to  what  their 
intention  was;  and  the  numbers  of  men  who  assembled,  their  distribution 
about  the  premises,  including  tho  company’ s property,  their  attendance  there 
V.  day  and  by  night,  the  fires,  the  shouting,  their  recent  ion  ofHHcT  noll.co- 
tiiefr  threats  and  conduct  when  tho  police  approached.  afford^Jia^nt^evl^. 
dence,  not  only  of  a nuisance,  but  also  of  an_unl awf uk.naaombly. 


Appeal  dismissed. 


[Anglin  C.J.C.,  Duff,  Mignault  and  Rinfret  JJ.  concurred  in  the 
kO  judgment  of  Newcombe  J.  The  separate  concurring  opinion  of  Idington  J. 
is  omitted. 

In  Rex  v.  Blachsawl,  Rex  v.  Hangs jaa,  [1925]  ^ D.L.R.  2^7,  W- 
Can.  C.C.  286,  a theatre  was  picketed  because  of  the  alleged  refusal  of  the 
management  to  adhere  to  the  terms  of  a "contract"  with  a union  to  employ 
only  union  men.  Beck  J.A.,  speaking  for  the  majority  of  the  Court,  said, 
inter  alia:  "I  think  that  the  evidence  shows  a besetting  and  a watching. 

I think,  too,  that  the  evidence  shows  that  the  purpose  of  the  defendants, 
as  representing  their  employers,  was  to  compel  the  theatre  to  abstain  from 
employing  non-union  musicians  and  to  employ  union  musicians.  Then  had  tho 
50  theatre  a lawful  right  to  employ  non-union  musicians  or  to  abstain  from 
employing  union  musicians? 

As  a matter  of  general  law  unaffected  by  contract,  the  thontre 
undoubtedly  had  this  right. 

Then  did  the  fact  that  their  contract  with  the  federation  oblige 
them  to  employ  only  union  men,  assuming  that  to  be  its  effect,  take  away 
this  lawful  right  as  that  expression  is  intended  in  this  enactment?  I think 
it  was  never  intended  that  persons  who  do  any  of  the  things  listed  in  s.  501 
should  be  entitled  to  make  the  rightness  or  wrongfulness,  tho  lawfulness  or 
unlawfulness,  of  those  acts  dependent  upon  tho  construction  or  effect  of 
60  any  contract  whatever. 

In  Rex  v.  Wall  (1907),  21  Cox  C.C.  kOl,  the  defendants  were  con- 
victed though  the  purpose  was  to  bring  about  tho  reinstatement  of  a dismissed 
employee.  It  would  be  an  intolerable  thing  that  in  such  a case  tho  question 
of  the  right  of  the  employer  to  dismiss  under  his  contract  of  hiring  should 
be  admitted  as  open  for  consideration  on  the  question  of  the  lawful  right  of 
the  employer  to  engage  or  dismiss  whom  he  chose. 

For  similar  reasons  I think  that  such  a contract  cannot  constitute 
lawful  authority  for  committing  any  of  the  listed  acts.  Tho  question  of 
the  validity  and  effect  of  any  such  contract  is  a question  to  be  determined, 
70  if  necessary,  in  a civil  action  between  the  parties  to  it."  And  Stuart  J.A. 
in  a separate  concurring  opinion  said,  inter  alia: 
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"The  only  justification  or  excuse  suggested  by  counsel  for  the 
appellants  was  founded  upon  a reference  to  the  celebrated  civil  cases 
which  I have  referred  to... and  to  the  principle  there  recognized  that  a 
man  has  a right  to  conduct  hie  business  as  he  pleases  and  in  doing  so  to 
injure  another  with  a view  to  injure  ultimately  a third  person  as  long  as 
his  purpose  is  to  advance  his  own  business  interests.  But  I think  the 

answer  to  this  contention  is  that  the  defendant  musicians were  not 

conducting  their  own  business  at  all  in  doing  what  they  did.  They  had  no 
10  business  relations  with  the  members  of  the  promiscuous  crowd  whom  they 
accosted  on  the  street.  And  I think  this  is  the  essential  distinction 
which  must  turn  the  decision  against  the  appellants," 

Members  of  a trade  union  quit  their  employment  in  a theatre  be- 
cause of  a reduction  in  wages,  and  then  picketed  the  theatre  for  about  one 
hour  when  they  were  arrested.  There  was  no  violence,  intimidation  or 
obstruction,  nor  did  the  pickoters  speak  to  anyone,  but  they  wore  slickers 
containing  the  truthful  statement  that  the  theatre  did  not  employ  union 
men.  S.  501  (g)  had  not  yet  been  enacted.  Hold , on  appeal,  on  equal 
division,  conviction  under  s.  501(f)  properly  made.  Rex  v.  Richards  and 
20  Woolridge,  [1934]  3 D.L.R.  332,  6l  Can,  C.C.  321.  See  also  Gold-man  v.  The 
King  (1928),  45  Quo.  K.B.  287. 

For  discussion  of  the  criminal  law  of  picketing  see  Finkelman, 

Law  of  Picketing  in  Canada;  1,  (1937)  2 Univ.  of  Tor.  L.J.  67;  Armour , 
Picketing  (1931),  57  Can.  C.C.l  (Annotation) . ] 

REX  v.  BALD ASSART.  In  the  Supreme  Court  of  Ontario.  [ 1931 3 O.R.  169. 

Appeal  upon  a case  stated  by  a magistrate  from  convictions  under 
30  s.  501  of  the  Criminal  Code. 

ROSE  C.J.H.C.:  The  defendants  were  convicted  under  sec.  501  of 
the  Criminal  Code  upon  an  information  charging  that  they  did,  unlawfully, 
wrongfully,  and  without  lawful  authority,  with  a view  to  compel  the  manager 
of  the  Lyric  Theatre  to  enter  into  a contract  to  employ  moving  picture 
machine  operators  belonging  to  the  International  Alliance  of  Theatrical 
Stage  Employees  and  Moving  Picture  Operators,  beset  or  watch  the  said  Lyric 
Theatre. 

40  The  besetting  is  admitted,  a3  is  also  the  fact  that  the  acts  proved 

were  done  with  the  view  stated;  so  that  the  only  question  in  the  case  is 
whether  the  accused  acted  "wrongfully  and  without  lawful  authority." 

The  besetting  took  this  form:  the  defendants,  two  .at  a, time ^ 

^oaring  rain-coats  on  the  back  ofwwhich  were  printed,  "This  theatre  is  try- 
ing to  destrov-JInion  working  conditions"  , "Protect  your  own  future  by  stav- 
ing away  from  this  theatre".  "This  theatre  does  not  employ  Union  •projec- 
tionists", and  "Stay  away  from  thin  theatre  if  you  WHpivp)  ^ TTrp-^n  — 

conditions",  paraded  in  front  of  the  theatre,  walking  separately,  one  going  — 
50  Jin  one  direction  and  the  other  in  the  opposite  direction,  the  two  moot-inn^. 

usually , about  opposite  the  middle  of  the  front  of  the  theatre-  The  conduct— 
of  the  appellants  was  peaceable;  there  was  no  uproar  or  disturbance^ no 
one  was  seen  to  be  accosted;  no  crowd  gathered;  there  was  no  evidence  of 
any  threats,  obstruction,  molestation,  impeding  or  incommoding  of  patrons 
or  prospective  patrons  of  the  theatre. 

The  grounds  upon  which  the  learned  police  magistrate  convicted  aro 
stated  by  him  as  follows:  "I  was  of  the  opinion  that  the  object  of  the 
actions  on  tho  part  of  the  appellants  was  in  itself  unlawful  becauso  their 
60  purpose  was  by  duress  to  compel  the  complainant  to  enter  into  a contract, 
and  that  that  factor  made  the  whole  action  of  the  appellants  unlawful.  I 
was  further  of  the  opinion  that,  if  the  object  of  the  appellants  was  not 
unlawful,  the  manner  in  which  they  proceeded  to  carry  out  the  ’picketing1 , 
that  is,  the  acts  complained  of,  constituted  disorderly  conduct  on  a public 
street."  And  the  question  stated  for  the  determination  of  the  court  is: 

"Do  the  facts  as  stated  constitute  any  evidence  to  warrant  the  holding  that 
the  appellants  were  guilty  of  the  offence  charged." 

There  is  weighty  authority  in  support  of  the  first  of  the  opinions 
70  expressed  by  the  magistrate,  viz.,  that  the  defendants’  acts  were  done 
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wrongfully  and  without  lawful  authority  inasmuch  as  they  were  done  with  a 
view  to  compel  the  complainant  to  do  something  from  which  he  had  a lawful 
right  to  abstain;  but,  after  long  consideration  of  the  relevant  authorities-- 
of  which  the  principal  are  J.  Lyons  & Sons  v.  Wilkins,  [1899]  1 Ch.  255; 

Ward  Lock  & Co.  Ltd.  v.  Operative  Printers'  Assistants’  Society  (1906),  22 
Times  L.R.  337;  Rex  v.  Blachsawl  (1925),  21  Alta.  L.E.  500,'  [1925]  b E.L.R. 
247;  and  Eeners  v.  The  King,  Tl926]  S.C.R.  499—1  am  of  opinion  that  proof 
merely  that  the  defendants  acted  with  the  view  stated  in  sec.  501  of  the 
10  Criminal  Code  is  not  proof  that  they  acted  "wrongfully  .and  without^  lawful 
authority"  . and  that  the  conviction  cannot  be  supported  upon  the^firsVof  - 

the  grounds,  stated  by  the  magistrate7. in  considering  the  Blachsawl  case 

it_J_sJ'LO  b^  t.im-h,  M..ia  stated  by  Mr.  Justice  Clarke  in  the  Eeners 

case,  the  attention  of  the  Court  was  not  directed  to  the  Ward  Lock  case. 

Then  as  to  the  second  of  the  grounds  upon  which  the  magistrate 
proceeds.  The  defendants  were  not  guilty  of  disorderly  conduct  as  it  is 
definod  in  sec.  238  (f)  of  the~C'riminal  Code;  they  did  not  cause  a dis- 
turbance in  the ''street,  and  they  did  not  impede  or  incommode  peaceable 
20  passengore;  and  so  I do  not  think  that  the  conviction  can  bo  uphold  upon 

the  second  ground  just  as  it  is  stated.  And  I do  not  think  that  the  acts  - 
■ Complained  of  amounted  to  a.  common- law  nuisance,,  or  nnau  it~oulht_to  be 
said  that  there  was  any  publication  of  a libel.  The  charges  printed  onthe 
bacK5  6rrEhe  rain-coats,  that  the  theatre  was  trying  to  destroy  Union  work- 
ing conditions,  and  that  it  did  not  employ  Union  projectionists,  are  not, 

/f  in  my  opinion,  prime,  facie  libellous  without  proof  that  the  Union  conditions 
Vj;  are  conditions  which  ought  to  prevail,  so  that  there  is  something  disgrace- 
ful in  attempting  to  destroy  them.  My  opinion  on  this  point  does  not  seem 
to  me  to  be  at  variance  with  the  opinion  as  to  other  words  to  which  I gave 
30  effect  in  Meret  sky  v.  Amt  field  (1922),  21  O.W.U.  439;  and-,  as  was  pointed 
out  by  Middleton,  J.A.  in  Robinson  v.  Adams  (1924),  56  O.L.R.  217,  "it  is 
defamatory  to  state  truthfully  of  a business  man  that  he  will  not  employ 
the  members  of  a trades  union  in  his  business." 


For  the  foregoing  reasons,  I am  of  opinion  that  the  question 
asked  must  be  answered  in  the  negative  and  that  the  convictions  must  be 
quashed. 


40 


Convictions  cuashed. 


EEX  v,  CAEEUTHEES.  In  the  Ontario  County  Judge’s  Criminal  Court.  1946. 

86  Can.  C.  C.  247. 


Prosecution  for  violation  of  s.  501  (f)  of  the  Criminal  Codo, 

SHAUNESSY  Co.Ct.  J.  (oral):  The  accused  is  charged  that  at  the 
City  of  Windsor  on  September  17,  1945,  he  did,  wrongfully  and  without  lawful 
authority,  with  a view  to  compel  one  Stanley  Ellis  to  abstain  from  doing 
50  that  which  he  had  a lawful  right  to  do,  namely  work  for  the  Ford.  Motor  Co.  of 
Canada  Ltd.,  beset  or  watch  the  premises  of  the  said  Ford  Motor  Co.  of  Canada 
Ltd.,  at  the  City  of  Windsor  where  the  said  Stanley  Ellis  works,  contrary  to 
s.  501  (f)  of  the  Criminal  Code  of  Canada 

By  cl.  (g)  [enacted  193^,  c.  47,  s.12]  of  the  same  section  it  is 
provided  that  attending  at,  or  near,  or  approaching  to  such  house  or  other 
place  as  aforesaid,  in  order  merely  to  obtain  or  communicate  information, 
shall  not  be  deemed  a watching  or  besetting  within  the  meaning  of  this 
section. 

60 

Trade  Unions  are  lawful  organizations  and  no  employer  has  the  right 
to  use  coercion  or  intimidation  to  prevent  an  employee  from  becoming  a member 
of  one. 


In  so  far  a3  criminal  law  is  concerned,  members  of  a Trade  Union, 
who  feel  themselves  aggrieved,  have  a right  to  strike. 


They  also  have  the  right  to  attend  at,  or  near,  or  approaching  to 
their  employer' s place  of  business  (commonly  called  a picket  line)  to  obtain 
70  or  communicate  information. 
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It  is  not  an  offence  to  be  a member  of  a picket  line  but  it  is 
what  is  done  as  a member  of  a picket  line  which  may,  or  may  not,  constitute 
an  offence. 

Any  person  who  has  employment,  has  the  lawful  right  to  work,  and 
no  person  has  the  right  to  interfere  with  that  right. 

I can  sea  nothing  wrong  with  a member  of  a picket  line  using  peace- 
10  ful  persuasion  on  an  employee  about  to  enter  his  employer' s premises  to 
work,  but,  if  force  is  used,  or,  if  any  threat  or  threatening  gesture  is 
made,  or  if  access  to  the  premises  is  blocked  by  a member,  such  act  is 
wrongful  and  without  lawful  authority,  and  a besetting  or  watching  within 
the  meaning  and  intent  of  s.  501(f)  of  the  Criminal  Code.  That  section,  of 
long  standing,  was  not  enacted  to  restrict  the  rights  of  labour  but  to 
protect  the  rights  of  the  subject. 

If  one  group  of  persons  could  lawfully  say  to  another  person:  "We 
do  not  want  you  to  work  and  we  will  not  let  you  work" , we  might  well  find 
20  another  group  of  persons  claiming  the  right  to  say  to  another:  "We  do  not 
want  you  to  belong  to  a certain  church  and  we  will  not  let  you  do  so."  What 
would  be  the  result?  In  time  we  would  find  ourselves  governed  not  by  ma- 
jority rule  but  by  group  government,  each  group  working  solely  in  its  own 
interests. 

What  are  the  facts  in  this  case?  On  the  morning  of  Septomber  17th 
last,  Stanley  Ellis,  an  employee  of  the  Ford  Motor  Co.  of  Canada  Ltd.,  for 
30  years  or  better,  approached  his  employer' s premises  with  tho  intention  of 
entering  to  work.  Ho  found  a picket  line  formed  at  the  gate  he  intended 
30  using.  At  least  some  of  the  men  on  this  picket  lino  must  have  known  who  ho 
was,  and  that  he  was  saleB  manager  and  an  employee  on  th©  office  staff  of 
the  Ford  Motor  Co.  But  whether  they  knew  he  was  an  employee  or  not  makes 
no  difference.  Anybody  presenting  himself  for  admittance  should  not  be  re- 
fused admittance  by  members  of  a picket  line  unless  and  until  they  satisfy 
themselves  he  has  no  right  to  bo  there.  Before  Carruthers  refused  ad- 
mittance to  Ellis,  he  should  have  satisfied  himself  that  ho  load  no  business 
on  the  premises. 

I am  satisfied  that  Ellis  attended  on  the  morning  in  question  for 
40  the  purpose  of  entering  the  plant  to  work,  and  that  he  had  work  to  do  in 

the  office.  He  communicated  his  intentions  to  Deputy  Chief  Constable  Nealo 
of  the  Windsor  Police,  known  to  Carruthers,  who  addressed  the  members  of 
the  picket  line.  I am  also  satisfied  that  Carruthers  heard  a lot  more  of 
tho  instructions  given  by  Neale  to  tho  men  on  the  picket  lino  than  he  says 
he  did.  He  admitted  he  was  in  charge  of  the  picket  line,  and,  when  asked 
to  open  up  the  picket  line  to  permit  Ellis  to  pass,  he  told  Noale  to  talk 
to  the  men  himself.  Ho  followed  closely  behind  Neale  and  must  have  hoard 
what  Nealo  said  to  the  men.  I accept  tho  evidence  cf  Neale  and  Sergeant 
Innes  that  Carruthers  told  tho  men  to  closo  their  ranks  and  keep  walking. 

50  As  a result  of  that  order  tho  ranks  were  cloned  tighter  than  they  were  before. 
I believe  that  Carruthers  had  no  intention  of  admitting  Ellis  or  any  other 
employee  to  tho  Ford  plant  and  I can  quite  well  understand  why  Ellis  did  not 
insist  on  entering.  As  he  said,  the  picket  lino  was  formidable. 

I am  satisfied  that  the  accused,  Carruthers,  was  the  captain  in 
charge  of  the  picket  line  and  that  the  men  followed  his  instructions.  He 
gave  the  order  to  prevent  Ellis  from  entering  the  plant. 

This  blocking  of  access  was  wrongful  and  without  lawful  authority 
60  and  was  a besetting  or  watching  with  a view  to  compel  Ellis  to  abstain  from 
doing  what  he  had  a lawful  right  to  do,  to  work  for  the  Ford  Motor  Co.  of 
Canada  Ltd.  While  the  accused  did  not,  personally,  block  access,  he  coun- 
selled or  procured  others  to  do  so,  and  is  equally  guilty. 

I find  tho  accused  "guilty"  as  charged. 

Accused  convicted. 

[See  also  Hex  v.  Doherty  and  Stewart  (1946),  86  Can.  C.C,  286  (con- 
70  viction  by  a police  magistrate  for  illegal  picketing  by  denying  access  to 
picketed  premises. ) ] 
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3*  Civil  Liability  for  Picketing 


AT, T, TED  AMUSEMENTS  LTD.  v.  REANEY;  KERS HAW  T HE  ATRES  LTD,  v.  REANEY.  In  the  . 

Manitoba  Court  of  Appeal . L 1937 \ o.LJL~l62~~ 

Appeal  by  defendants  from  judgments  of  Donovan  J. , [ 1936 ] 4 D.L.R. 
4o6,  awarding  damages  and  injunctive  relief  against  picketing. 

10 

TRUEMAN  J.A.:  As  these  two  actions  grow  Out  cf  picketing  and  other 
activities  by  trade  unions  with  respect  to  employees'  premises  and  their 
business  and  thus  require  the  discussion  of  their  mutual  rights  within  the 
complex  area  of  difficult  legal  doctrines,  it  is  required  that  the  farts  bo 
stated  with  the  necessary  degree  of  fullness. 

One  action  is  brought  by  the  Allied  Amusements  Ltd.  (hereinafter 
oalled  the  Allied  Company)  and  is  against  certain  officials  of  Winnipeg 
Local  299  of  the  International  Alliance  of  Thoa.tr:  oa.l  Stage  Employees,  a 
20  voluntary  association  with  headquarters  at  Washing c-on,  D.O.  (commonly  called 
in  Winnipeg  the  Canadian  Theatrical  Federation  and  heroin  referred  to  as 
such).  A further  defendant  is  D.  Swailes,  secretary  of  Winnipeg  Musicians 
Association,  incorporated,  affiliated  with  the  American  Federation  of 
Musicians  as  Local  190,  Trade  and  Labor  Congress  of  Canada,  and  herein  called 
the  Musicians  Association.  The  other  action  is  by  Kershaw  Theatres  Ltd.,  and 
is  against  certain  of  the  officials  of  the  Canadian  Theatrical  Federation 

sued  in  the  Allied  action  and  other  of  its  members It  is  necessary 

that  the  facts  of  each  case  be  separately  considered,  for  the  actions  in 
their  facts  are  in  no  wise  alike. 

30 

ALLIED  AMUSEMENTS  LTD.  v.  REANEY.  The  Allied  Company  owns  and 
operates  five  motion  picture  theatres,  viz.,  the  Uptown,  Rose,  and  Palace 
in  Winnipeg,  the  Plaza  in  St.  Boniface,  and  the  Roxy  in  East  Kildonen.  These 
are  known  as  suburban  theatres,  with  evening  and  Saturday  afternoon  and 
evening  showings.  Ec~ch  of  the  theatres  has  a fireproof  projection  booth, 
operated  by  one  projectionist,  except  on  Saturdays,  when  a relief  operator 
takes  his  place  during  supper  time.  The  wages  of  these  projectionists  ranged 
from  $40  to  $35  per  week.  All  were  members  of  Local  8 of  the  All-Canadian 
Congress  of  Labor  with  head  office  at  Ottawa.  In  the  summer  of  1935  (the 
40  material  time  herein)  an  orchestra  of  9 persons  played  at  the  Uptown  and 
Roxy,  with  hours  from  7*30  to  10,  divided  between  the  two  theatres.  The 
weekly  wage  was  $15  to  each  performer. 

In  June,  1935,  at  a meeting  ofjlocal  299  of  the  Canadian  Theatrical 
Federation,  the  secretary  referring  to  sFEcps  zo  do 

oT'non-uniqn  "employ'eo’s  in  the  picture  -theatres,  reported  that  it  was  impos- 
sible  to  •proceed  therewith  until  the  •public  "had  been  informed  y - 

conarGioiiu  exltjlMng-lnrmany  of  them."  "Allied  Theatres."  he  said-,  "were 
a-big 'offender"  in  this  respect  as  were  many  Main  Street  theatres."  A 
50  resolution  was  passed  appointing  a committee  with  full  power  to  organize  the 
unorganized  projectionists  of  the  Province.  At  this  time  projectionists  of 
six  city  picture  theatres  were  members  of  Local  299.  Among  them  are  the 
Metropolitan  and  the  Gaiety.  The  Metropolitan  is  a first-run  theatre.  Both 
open  at  11  a.m.  and  each  employs  four  projectionists  who  work  in  two  men 
shifts.  The  Metropolitan,  at  the  time  in  question,  paid  $60  per  week  to  each 
of  its  operators,  and  the  Gaiety  paid  $42.50.  Under  the  Public  Amusements 
Act,  1916  (Man.),  c.  109,  and  amending  Acts  (now  C.A.M.  1924,  0.3),  an  exa- 
mining Board  with  respect  to  moving  picture  theatres  was  appointed  by  the 
Lieutenant-Governor  in  Council,  consisting  of  the  Secretary  of  the  Provincial 
60  Bureau  of  Labor,  a representative  of  the  moving  picture  machine  operators, 
and  a representative  of  the  moving  picture  exhibit's.  Power  is  given  by 
the  legislation  to  prescribe  certain  regulations,  including  the  conditions 
under  which  moving  picture  machino  operators  and  their  assistants  and  em- 
ployees shall  bo  employed.  Regulations  passod  by  the  Board  and  approved  by 
the  Lieutenant-Govomor  in  Council  provide  (inter  alia)  that  one  licensed 
projectionist  shall  be  in  charge  pf  tho  equipment  in  a theatre  when  open  to 
the  public;  provided,  however,  that  where  there  is  auxiliary  equipment  in 
use  which,  in  the  opjjiion.  of  the  Board,  is  more  than  can  bo  safely  operated 
by  one  projectionist,  the  Board  may  order  tho  employment  of  the  necessary 
70  qualified  help. 
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Concurrently  with  the  action  taken  "by  Local  299  of  the  Canadian 
Theatrical  Federation  at  its  meeting  in  June,  and  apparently  acting  in  con- 
cert with  the  Local,  the  Winnipeg  Musicians  Association  by  its  secretary, 

Mr.  Swailes,  wrote  on  July  6 to  Mr.  Jacob  Miles.  IresideiiL  of  AMod — ' 

Theatres,  in  which  he  states  that  the  members  of  the  Association,  who" are 
professional  musicians  and  dependent  on  their  vocation  for  their  livelihood, 
view  with  a 3. arm  the  conditions  of  employment  under  which  musicians  are  work- 
ing  in  the  Allied  Theatres,  which  they  consider  put  in  jeopardy  their  employ 
10  merit  at"  docent  wage s in  other  theatres.  The  letter  was  not  answered.  Mr. 
Swailes  in  his  evidence  states  that  the  pay  of  musicians  in  down-town 
thoatros  was  then  $35  per  week  for  the  same  amount  of  work  that  was  "being 
done  "by  the  Allied's  orchestra,  hut  with  services  limited  to  one  theatre. 

On  July  8 the  Secretary  of  Local.  299  of  the  Canadian  Theatrical  Federation 
wrote  to  Mr.  Miles  as  follows: Having  been  unable  to  see  yon  personally  in_ 
several  attempts  recently,  we  take  this  means  of  notifying  you  of  our  in-  ... 
rfcentl  oneTt o inform  the  public  of  the  fact  that  the  Pro-jectionist-s  and  the  _ 
Musicians  employed  in  the  Uptown,  Poxy,  Pose,  Plaza  and  Palace  Theatres  are 
all  non-union  and  that  they  are  all  working  under  unfair  conditions.  We  are' 
20  anxious  for  an  interview  with  you,  tho  result  of  which,  wo  hope,  may  lead 
to  satisfactory  conditions  for  all  concerned."  Wo  reply  was  made. 


30 


4o 


On  July  12,  Mr.  Foster  and  Mr.  Hackie  of  Local  299  interviewed  Mr. 
Miles.  They  asked  that  tho  theatres  be  unionized;  that  two  projectionists 
be  placed  in  each  theatre  who  should  be  members  of  Local  299  and  receive 
union  wages.  On  the  same  date,  Mr.  Swailes,  accompanied  by  Mr.  Hackie, 
interviewed  Mr.  Miles,  making  the  requost  that  tho  Allied  musicians  be 
unionised  and  paid  union  wages.  Both  requests  wore  refused,  Mr.  Milos 
stating  that  ho  could  not  afford  more  than  ono  pro jectionist,  and  that  the 
orchestra  was  an  experiment  which  would  have  to  be  abandoned  if  higher 
rates  were  paid.  The  evidence  is  that  there  was  no  dispute  as  to  wages  and 
worETIlig  conditions  or  otherwise  between  the  "Allied  and  its  employees. 


Picketing  the  Allied  Theatres  began  on  tho  evening  of  July  17. _ 

Two  pickets  walked  to  and  fro  in  front  of  each  theatre  carrying  sandwich 
boards,  with  the  words,  "Canadian  Theatrical  Federation  Respectfully  Inform" 
You  Uptown  (name  of  theatre)  Unfair  To  Union  Conditions  of  LaborM’  Having 
learned  by  the  next  day  that "the  Allied  projectionists  were  members  of  Local 
8 of  the  All  Canadian  Congress  of  Labor,  the  foregoing  words,  when  picketing 
was  resumed  on  the  evening  of  July  18,  were  changed  by  substituting  after 
"Unfair"  the  words:  "To  Labor  Conditions  Recognized  by  Our  Union."  Picketing 
was  discontinued  from  that  evening  until  August  2,  when  it  was  resumed  for 
that  evening  and  the  next,  with  the  pickets  carrying  boards  with  the  last- 
mentioned  inscription.  On  August  5,  the  Allied’ s action  was  commenced  and 
an  application  for  an  interim  injunction  was  made,  the  terms  of  which  are 
not  before  the  Court.  It  appears  that  Mr.  Hyman,  solicitor  for  the  defen- 
dants, on  being  advised  of  the  application,  gave  his  undertaking  that  the 
picketing  would  be  discontinued.  The  injunction  application  was  then  dropped. 


50  There  is  no  claim  by  the  plaintiff  that  apart  from  the  words  on 

the  sandwich 'hoards,  the  picketing  was  not  conducted  peaceably.  Nor  is  it 
gainsaid  that  duo  to  the  picketing  attendance  at  the  theatres  declined.  Mr . 
Hyman  at  tho  trial  stated  his  view  to  be  that  many  persons  stayed  away. 

The  statement  of  claim  originally  contained  a count  for  libel  based 
on  the  language  of  the  sandwich  boards.  This  count,  on  the  plaintiffs’ 
application,  was  struck  out,  and  a count  in  conspiracy  to  injure  the  plain- 
tiff in  its  business  was  added. 


60  KERSHAW  THEATRES  LTD.  v.  KEANEY.  This  plaintiff  is  the  lessee  and 

operator  of  the  Tivoli  and  Osborne  motion  picture  theatres  in  Winnipeg,  with 
evening  and  Saturday  afternoon  and  evening  performances.  The  plaintiff  had 
a contract,  which  expired  on  August  31,  1935,  with  said  Local  299,  whereby 
the  plaintiff  employed  two  projectionists,  members  of  said  Union,  In  each 
of  its  theatres.  On  February  22,  Mr.  Kershaw  advised  tho  Union  he  would  not 
be  able  to  renew  tho  contract  on  account  of  the  expense,  which  the  depressed 
conditions  did  not  permit,  and  the„t  one  projectionist  in  oach  theatre  would 
alone  be  employed  at  tho  expiration  of  tho  existing  contract.  The  Locail  re- 
.J>lire4~tha.t  it  could  not  consent  to  "n  nrua-jaanri  policy"  md  a . n kp -OQny 
TO  tinuanco  of  the  contract . ._0n  August  15,  Mr.  Kershaw  gave  2 weeks’  notice  of 
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dismissal  to  the  four  men. 

On  September  1,  1935,  Mr.  Kershaw  employed  one  projectionist  in 
each  theatre.  Whether  these  were  members  of  Local  8 of  the  All-Canadian 
Congress  of  Labor,  of  which  the  Allied  projectionists  were  members,  is  not 
disclosed. 

Picketing  of  the  two  theatres  each  evening  was,  commenced  by  the  de- 
10  fendants  on  September  2,  end  continued  'until  October  3,  with  bnree  pickets^ 
at  the  Tivoli  each  night  and  four  to  six  at  the  Osborne,  each  picket  carry-^ 
ing  a sandwich  board  with  the  words  "Tivoli  (Osborne)  Theatre  Unfair.  Union 
Operators  Members  of  Canadian  Theatrical  Federation  Locked  out.  During 
the  continuance  of  the  picketing  the  defendants  on  each  of  three  occasions 
distributed  at  homes  in  the  districts  served  by  the  theatres,  7,000  hand- 
bills. One  of  the  handbills  states  that  Mr.  Kershaw,  Manager  of  the  Tivoli 
rmfl  O.qhnme  Theatre  sTocks  out  union  opcr'aturU,  luuuiboi  s uf  LllO  CanatTIajj— 
Theatrical  Federation,  Local  299;  that  ho  employed  two  operators  on  each 
shift  for  the  past  6 years,  ensuring  the  safety  of  the  public  and  of  the 
20  operators  against  fire  and  panic;  "that  he  has  apparently,  .no,  cx>nc.om  .for  the 
safety  of  his  patrons;  that  the  miserable  pittance  he  adds  to  his  personal^ 
profit  can  in  no  way  atone  for  his  callous  indifference  to  the  safety  of  — 
his  patrons  and  operators,  his  former  faithful  employees  and  the  public  tax-_ 
payers  who  have  to  foot  the  bill  for  the  additional  unemployment  he  has 
created/'  It  is  then  declared  that:  "In  other  Provinces  the  law  compels 
theatres  to  employ  two  operators  on  a shift.  The  Manitoba  Government  in 
delaying  to  enact  similar  laws  in  the  public  interest  is  not  only  responsible 
but  is  ignoring  the  advice  of  the  National  Boaearch  Council  of  the  Dominion 
Government,  whose  investigation  finds  and  recommends  two  operators  on  each 
30  shift." 


In  a second  handbill  entitled  "An  Appeal  For  British  Fair  Play", 
the  public  is  respectfully  urged  "to  protest  to  the  management  of  the 
theatres  for  unfairness  in  discharging  their  former  operators,  who  during 
the  past  5 years  have  accepted  wage  cuts  of  over  50$  in  order  to  help  carry 
Mr.  Kershaw  over  the  depression,  and  since  they  could  not  be  cut  lower _£huy — - 
are  rewarded  by  being  locked  out  and  replaced  by  a so-called  man  who  is  -> 
willing  to  try  to  do  the  work  of  - two  men  and,  at  the  same  time,  toko  a ^ 
cKance  with  not  only  his  own  safety  but  that  of  the  public."  The  third  hand- 
40  blir,  inter  alia,  ‘states:  "Mr. _Kgrshaw- -disregards  public  .saf-Q.tV-.and^tho  _ 
safety  of  operators  to  further  the  interests  of  ner sonaJL-gain . Mothers,  are 
you  going^o^Ilow  this  disregard  for  the  safety  of  your  children  to  go  un- 
challenged'!: Your  protest  to  Mr.  Kershaw  will  aid  in  the  defeat  of  such  un- 
fair conditions  and  disregard  of  the  safety  of  you  and  your  families." 

The  notion  of  Kershaw  Theatres  Ltd.,  was  commenced  on  October  3, 

1935,  when  an  interim  injunection  order  wan  obtained,  bringing  the  picketing 
and  the  other  activities  of  the  defendants  in  connection  therewith  to  an  end 
. pending  the  trial.  The  statement  of  claim  alleges  that  the  exhibition  and 
50  distribution  of  said  signs  and  handbills  was  for  the  purpose  of  compelling 
the  plaintiff  to  renew  said  contract  and  to  abstain  from  employing  projec- 
tionists who  were  not  members  of  said  Local  299,  or  at  wages  or  under 
conditions  other  than  those  demanded  by  said  Local,  and  that  said  watching 
and  besetting  and  the  exhibition  and  distribution  of  said  signs  and  hand- 
bills was  done  for  the  purpose  and  with  the  view  of  compelling  and  inducing 
intending  patrons  of  said  theatres  not  to  patronize  them,  by  means  whereof 
many  intending  patrons  were  compelled  or  induced  not  to  patronize  said 
theatres.  Reference  is  thon  made  to  certain  articles  published  by  Local  299 
in  the  issues  of  the  Winnipeg  Typo  News  of  September  4 and  25,  1935*  Those 
60  are  of  the  same  character  as  the  handbills  above  referred  to.  The  plaintiffs 
plead  that  their  purpose  was  to  induce  the  public  not  to  patronize  plaintiff's 
theatres.  A count  in  the  statement  of  claim  charges  conspiracy  by  the  defen- 
dants through  said  activities  to  injure  the  plaintiff' s business,  and  a 
further  count  is  in  nuisance.  General,  damages  and  an  injunction  are  asked  for. 

In  a considered  judgmont,  the  learned  Judge  perpetually  restrained 
the  defendants  in  both  actions  from  watching  and  besetting  or  causing  or 
procuring  to  be  watched  and  beset  said  theatres  and  from  carrying  or  ex- 
hibiting or  causing  to  be  carried  or  exhibited  in  the  vicinity  of  said 
70  theatres,  or  any  of  them,  the  posters  or  3igns  referred  to  or  any  similar 
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sign  or  poster,  and  also  restrained  the  defendants  in  the  Kershaw  action 
from  publishing  or  distributing  or  causing  to  be  published  or  distributed 
any  article  or  poster  referred  to  in  the  statement  of  claim  or  any  similar 
article  or  poster.  The  defendants  appealed. 


Common  in  the  trial  of  the  actions  was  the  presentation  of  evidence 
by  the  plaintiffs  and  the  defendants  dealing  with  the  question  raised  by 
the  latter’s  demand  that  there  be  two  projectionists  in  each  booth.  The 
Kershaw  theatres  had  on  added  interest  in  the  subject  through  the  charges 
made  in  said  handbills  and  articles  that  in  having  but  one  projectionist  the 
manager  imperilled  the  safety  of  the  public  and  the  life  of  the  operator. 

I should  have  thought  that  whether  two  projectionists  were  necessary  or  one 
was  sufficient  was  for  the  time  being  concluded  by  the  Board' s regulation, 
and  that  if  it  was  to  be  made  the  subject  of  agitation  it  should  be  by  a 
public  crusade  directed  against  the  regulation,  failing  redress  through  a 
reasoned  appeal  by  the  defendants  to  the  Board  and  the  Lieutenant-Governor 
in  Council  or  to  the  Legislature.  Certainly  I am  unable  to  agree  that  it  is 
required  on  any  ground  of  relevance  that  I should  review  the  evidence  or 
undertake  to  determine  its  weight  either  way.  The  defendants  however,  are  ^ 
entitled  to  have  it  -pointed  out  that  their  demand  for  two  -projectionists"-^ 
jeannot;  impugned  as  not  being  made  in  good,  faith.  There  is  behind  it  the 
finding  of  the  Tory  commission  in  1933  that  two  arc  required  for  their  own 
and  the  public's  safety;  the  additional  fact  that  the  Metropolitan  and 
Gaiety  theatres  have  four  projectionists  operating  in  two -men  shifts,  and 
the  fact  that  the  Kershaw  theatres  had  two  projectionists  until  August  31, 
1935. 


As  the  facts  carry  their  own  disposition  if  common  sense  is  alone 
referred  to,  one  turns  with  some  degree  of  interest  to  an  examination  of 
the  law.  The  first  thing  that  calls  for  comment  is  that  here  axe  civil 
actions  which  are  commonly  dealt  with  by  the  Courts  on  the  basis  of  s.  501 
of  the  Criminal  Code,  R.S.C.  1927,  c.  36,  amended  by  s.  12  of  c.  47  of  the 
Acts  of  1934.*  * * 


One' s mind  runs  to  the  view  that  there  is  something  more  than  an 
anomaly  in  having  civil  actions  in  tort,  in  which  the  remedies  sought  are 
injunctions  and  damages,  tried  on  the  section.  To  do  so  is  to  admit  that 
the  relevant  law  is  now  in  stereotyped  form,  with  a dead  hand  laid  on  all 
the  flexibility  inherent  in  the  living  law  of  torts.  On  the  other  hand,  the 
English  Parliament  has  untrammelled  freedom  in  its  criminal  legislation  to 
occupy  the  civil  field  as  well.  [After  discussing  the  Lyons  and  Ward,  Lock 
cases,  and  the  English  Trade  Disputes  Act,  1906,  the  learned  Judge  con- 
tinued: ] 


What  then  is  the  common  law  which  applies  to  the  present  actions? 

I take  it  to  be  clear  that  picketing,  or _!Lwaf.ch.in,g.,.and  bnnot±l-rLg,Lr^-whlch. 
is  tho  legislative  equivalent,  conducted  peaceably*,  that  is,  without  violence^ 
and  intimidation  or  other  wrongful  or  illegal  moans,  though  for  the  purpose 


50  of  compelling^or  inducing  employers  to  employ  none  but  union  labour,  is  legal 


at  common  law,  and  that  nothing  in  s.  501  of  the  Code  qualifies  or  override s_ 


L 


it.  _ Clause  (g)  of  3«  501  is  a proviso  inserted  abundant i cautela  in  quali- 
fication of  the  general  enactment.  So  far  as  it  goes  it  states  tho  common 
law,  tho  full  statement  of  which  is  in  s.  2 of  tho  Trade  Disputes  Act.  * * * 


60 


This  brings  me  to  the  only  crucial  issue  in  the  actions.  J?-i  oV^tj-ng  — 
being  lawful  so  long  as  it  is  conducted  peaceably  I cannot  think  that  the __ 
mere  statement  on  placards, _postersf  or  sandwich  boards,  that  an  employer 
is  unfair  to  the  trade  union  or  does  not  pay  union  wage. 3,  is  unlawful  per  so 
or  a proper  subject  for  injunction  or.  damages.  The  Musicians  Association, 
for  instance,  had  in  their  view  a legitimate  as  well  as  serious  grievance, 
having  regard  to  the  complaint  registered  by  them  in  their  letter  to  the 
Allied  management.  This  grievance  they  were  fully  entitled  to  bring  to  the 
attention  of  the  public  as  well  as  to  that  of  the  .Allied  orchestra.  Had 
- Association  ..advertised  facts  in  the  public  Press,  with  the  stricture 

_fchat  th§_JVlliod  mftm>fromArvh.  wm  unfair  to  the  Assoola'Lloii  mid  IMt  the’ wages  — 
tho  management  paid  wore  not  only  not  union  wages,  but  wore  cut-rate  wages 


70 


vc  of  the  livelihood  of  the  musicians  guild  there  would  be  no  causo’”^— . 
fission t there  being _in_what  they  said  no  intimidation,  coercion  or  de- 
famation, Tho  Allied  Amusements  in  its  statement  of  claim  included  a count”'1' 
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for  libel.  This  they  withdrew  before  the  trial.  A strike,  lock-out  or 
other  overt  form  of  labour  dispute  in  itself  commands  public  attention  and 
makes  known  to  the  public  that  there  is  warfare  between  the  employer  and 
employees  over  wages,  hours  or  other  conditions  of  labour.  The  announcement 
by  placards  carried  by  pickets  that  the  employer  is  unfair  to  union  labour 
or  does  not  pay  union  wages,  therefore,  conveys  the  same  information  to  the 
public  that  the  strike  or  like  overt  act  makes  known*  and  which  .must  be 
made  known  if  other  workmen  are  to  be  induced  not  to  break  the  strike*.  The 
10  employer  soys  the  placards  injure  his  business  and  have  that  intention. 

The  trade  union' s answer  is  that  they  may  cause  injury  to  your  business  and 
that  they  do  not  mind  that  they  do,  but  that  their  purpose  is  to  advance 
and  protect  their  trade  union  interests,  which  cannot  be  done  if  the  strike 
is  veiled  in  silence  and  secrecy.  These  views,  it  is  plain,  are  not  avail- 
able  to  the  defendants.  In  the  wilful  lengths  to  which  they  went  in  thoir 
reflections  upon  the  manager  of  the  Kershaw  theatres  they  leave  no  other 
conclusion  possible  than  that  the  picketing  placards  were  part  of  a studied 
conspiracy  to  injure  the  plaintiff  s'  business  and~~by  the  coercion  thus 
reduced  enforce  their  demand.  I think  that  is  all  that  need  be  said. 


20  Upon  the  principle  of  law  involved  it  may  be  helpful  to  refer  to  the  decision 
of  Chief  Justice  Rose  in  Rex  v.  Baldassari , 55  Can.  C.C.  318*  [ 1931 3 O.R. 

169,  the  implication  of  which  is  that  Courts  in  labour  disputes  must  be  care- 
ful not  to  take  sides. 


30 


ROBSON  J.A.:  [As  to  Allied  Amusements  Ltd,  v.  Reaney ] * * * On 
the  evidence  there  was  no  doubt  that  the  purpose  of  the  picketing  with  the 
signs  was  to  compel  plaintiffs  to  submit  to  defendants'  demands  and  that 
the  picketing  and  signs  had  the  effect  of  reducing  the  patronage  of  the 
theatres  by  the  public.  * * * 

At  the  time  the  picketing  took  place  there  was  no  dispute  between 
plaintiffs  and  their  employees.  * * * 


At  first  the  placard  carried  by  the  pickets,  set  out  above,  bore 
the  words  "unfair  to  union  conditions  of  labor." 


Foster  said  any  man  belonging  to  a union  would  naturally  stay 
away  from  a theatre  so  denounced. 

b0  When  defendants  found  there  was  a union  among  the  plaintiffs*  men 

they  substituted  the  word  "our"  for  "union" , * * * 

We  are  not  considering  criminal  law  here,  but  apparently  cl.(g) 
of  s.  501  of  the  Code  is  akin  to  the  civil  privilege  of  persons  representing 
either  employers  or  workmen. 

The  question  comes  here,  did  the  defendants  in  fact  do  anything 
beyond  what  they  might  lawfully  have  done  in  pursuit  of  their  object,  that 
is  to  say,  the  imposing  oh  plaintiffs  of  defendants'  own  ideas  as  to  how 
50  plaintiffs'  theatres  ought  to  be  manned  and  at  what  expense? 

Macdonald,  C.J.A.  in  British  Columbia,  in  the  case  of  Schuberg  v. 
Local  Intemat.  Alliance  Theatrical  Stage  Employees.  [1927]  2 D.L.R.  20,  b'J 
Can.  C.C.  213,  is  reported  thus  (p.  21  D.L.R.,  pp.  214-5  Can.  C.C.): 

"Even  assuming  that  they  conducted  themselves  in  a peaceful  manner, 
the  question  is,  had  they  the  right  to  bring  about  what  was  virtually  a boy- 
cott of  the  plaintiff?  The  defendants  object  in  distributing  the  handbills 
and  in  parading  with  banners,  was  unquestionably  to  prevent  persons  from 
60  patronizing  the  theatre.  No  matter  how  peaceably  this  may  have  been  done, 
and  even  admitting  the  absence  of  actual  malice,  yet  I think  it  was  an 
■actionable  wrong  done  by  these  defendants  in  combination  with'^he*  object. 

_of  compelling  the  plaintiff  by  inriim-.ing  Loss  up6h  him  do  ao  something  from 
which  he  had  a legal  right  to  abstain  from  doina.  The  case  falls  clearly 
within  the  principle  of  Quinn  v.  Leathern,  [190IJ  A.C.  495.  It  is  distin- 
guishable from  such  cases  as  Ward,  Lock  & Co.  v.  Operative  Printers*  Assis- 
tants1 Soc.  (1906),  22  Times  L.R.  327*  at  p.  329*  where  Vaughan  Williams, 
L.J.  said:  'I  am  of  opinion  that  there  is  no  evidence  that  the  comfort  of 
the  plaintiffs  or  the  ordinary  enjoyment  of  the  Botolph  Printing  Works  was 
70  seriously  interfered  with  by  tho  watching  and  besetting.'" 
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In  the  Schuberg  case  a judgment  for  the  plaintiff  below  was 
affirmed  on  a division  ([1926]  3 D.L.R.  1 66),  but  the  two  Judges  who  would 
have  allowed  the  appeal  proceeded  on  the  local  Trade -unions  Act,  R.S.B.C. 
1924,  c.  258,  which  has  no  counterpart  here. 


10 


I adopt  the  view  of  Macdonald,  C.J.A.,  (though  the  words  "in  com- 
bination" may  not  be  material)  and  would  hold  that  the  attempt  here  to  re-  ^ 
duce  the  patronage  of  plaintiffs'  theatres  was  not  lav/ful  and  in  particular^ 
exceeded'  the  latitude  allowed  according  to  the  judgments  in  the  Ward, Lock 


case. 


Thus  the  conclusion  depends  on  the  question  of  fact  which  the 
learned  Judge  found  against  defendants.  In  my  view  there  was  evidence  on 
which  he  could  make  that  finding. 


2Q 


In  view  of  that  finding  I think  that  the  accusation  that  the  plain-, 
tiffs  were  unfair  to  union  labor  was  not  true  and  being  injurious  that  it 
was  therefore 


There  is  no  reason  to  question  the  finding  of  the  learned  trial 
Judge  that  the  watching  and  besetting  were  not  merely  for  the  purpose  of 
giving  information.  Defendants  were  clearly  seeking  by  the  watching  anc!,  — 
besetting  wrongfully  to  compel  the  plaintiffs  to  do  something  they  were  not  — 
compelled  to  do  or  to  abstain  from  doing  something  from  which  they  had  a 
right  todo . 


If  there  were  some  bona  fide  agitation  by  altruistic  persons  such 
as  suggested  by  Lord  Justice  Moulton  in  Ward,  Lock  & Co.  v.  Operative  Printers' 
30  Assistants'  Soc. , 22  T.L.R.  327,  against  the  employment  of  children  in  fac- 
tories, I could  understand  the  agitation  not  being  considered  wrongful,  but 
in  my  view  the  actions  of  defendants  here  are  not  in  that  category  at  all. 


There  seems  to  have  been  a thought  that  the  picketing  got  some 
support  from  the  fact  that  a municipal  licence  had  been  obtained  in  Winni- 
peg for  sign- carriers.  It  seems  to  me  that  such  a licence,  even  if  it  ex- 
isted, had  nothing  to  do  with  the  case.  * * * 

[As  to  Kershaw  Theatres  Ltd.  v.  Reaney]  * * * I do  not  see  how  it 
bO  can  be  said  that  if  an  employer  reduces  staff  for  purposes  of  economy  and 
violates  no  law  or  contract  in  so  doing  such  employer  has  thereby  been 
guilty  of  unfair  treatment  of  employees. 


The  facts  as  I see  them  bearing  on  the  question  of  the  necessity 
of  two  projectionists  ore  set  out  in  my  judgment  in  the  Allied  Amusements 
case  and  I repeat  my  opinion  as  there  stated. 


50 


I have  discussed,  as  far  as  it  appeared  necessary,  the  law  in  such 
cases  as  this  in  my  judgment  in  the  Allied  case. 

I think  the  means  used  by  defendants  was  wrongful  and  far  beyond 
the  scope  indicated  as  legitimate  in  Ward,  Lock  & Co.  v.  Operative  Printers’ 
Assistants'  Soc.,  22  T.L.R.  327. 


The  publications  as  to  plaintiffs'  motives  and  the  charge  of  

callous  disregard  for  public  safety  to~ sayp  a.  t^.-PI  1-T»p  nmnniyh  Tinm  in  my 

view  incapable  of  justification  by  anything  appearing  here.  I think  the 
words  "of  Chitty,  ~ J.^in-Gollard  -vv'Marshall , T1892  J 1C  h ” "571 , at  p . 577 , 
might  well  be  applied  in  this  case. 

60 

Untrue  statements  calculated  to  inflict  serious  injury  on  employers 
in  their  "trade  are  actionable  and  subject  to  yA.g-hynir.-t-  -~hy— 

Collard  v.  Marshall . See  also  Dallas  v.  Felok,  [193^3  O.W.N.  2^7;  Bassel1  s 
Lunch  Ltd,  v.  Kick,  [1936]  k D.L.R.  106,  O.R.  kk5,  6j  Can.  C.C.  131. 


Appeals  dismissed. 

[Prondorgast  C.J.M.  agreed  with  Trueman  J.A.  Dennistoun  and 
Richards  JJ.A.  agreed  with  Robson  J.A.  For  a discussion  of  these  cases,  see 
TO  (1937)  15  Can.  Bar  Rev.  10;  (1937)  15  Can.  Bar  Rev.  813.  ] 
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HURTIG  v.  REISS.  In  the  Manitoba  Court  of  Appeal.  [ 19371  4 D.L.R.  ^33 

Appeal  from  a judgment  of  Adamson  J.,  [ 1937 1 3 D.L.R.  42 6,  enjoin- 
ing picketing  arising  out  of  an  attempt  to  unionize  plaintiff’s  shop. 

TRUEMAN  J.A.  The  evidence  herein  fully  substantiates  the  review 
made  of  it  by  Mr.  Justice  Adamson  as  well  as  his  finding  that  the  watching 
and  besetting  in  question  was  a nuisance,  consisting  as  it  did  of  disorderly 
10  scenes,  in  which  large  numbers  of  persons  took  part,  threats,  and  intimi- 
dation of  employees,  and  interference  with  the  plaintiffs'  business  and 

customers Picketing  of  premises  in  order  to  Induce  workmen  employed 

therein  to  Join  the  union,  and  then  to  determine  their  employment  by  proper 
notices,  the  object  being  to  compel  the  employers  to  employ  union  men  alone, 
was  held  to  be  legal  by  the  Court  of  Appeal  in  Ward,  Lock  & Co.  v.  Operative 
Printers'  Assistants’  Soc.  (1906),  22  T.L.E.  327,  there  being  no  evidence 
that  the  pickets,  did  anything  beyond  obtaining  or  communicating  information. 
However  it  came  about,  the  watching  and  besetting  in  the  present  case  was 
allowed,  whether  deliberately  or  otherwise,  to  get  wholly  out  of  hand,  with 
20  the  result  that  the  excesses  complained  of  by  the  plaintiffs  took  place. 

The  definitive  legal  principles  which  prescribe  the  limits  within  which 
picketing  may  lawfully  be  conducted  are  tolorably  plain,  and  have,  I venture 
to  hope,  been  stated  with  sufficient  clearness  in  this  Court  in  Allied 
Amusements  Ltd.  v.  Heaney,  Kershaw  Theatres  Ltd,  v.  Heaney , [ 19371  4 D.L.R. 
162. 

ROBSON,  J.A.  While  it  may  be  that  in  Manitoba  combinations  of 
labor  for  collective  bargaining  with  employers  are  not  unlawful,  an  em- 
ployer' s right  to  bargain  with  his  employees  as  he  chooses,  individually 
30  or  collectively,  has  not  been  taken  away.  Strikes  end  Lockouts  Preyention 
Act,  1937,  c.  40,  s.  45.  Therefore  I think  that  it  may  be  defamatory  to 
say  that  an  employer  who  exercises  that  right  is  in  doing  so  unfair  to  his 
employees.  In  this  case  it  is  clear  that  defendants  greatly  exceeded  their 
rights. 

Appeal  dismissed;  injunction 

modified. 

[Prendergast  C.J.M.  and  Richards  J.A.  agreed;  the  concurring 
40  judgment  of  Dennistoun  J.A.  is  omitted. 

Union  A gave  notice  of  termination  of  its  collective  agreement 
with  Employer  with  a view  to  the  negotiation  of  a new  one.  Employer  there- 
after entered  into  a collective  agreement  with  Union  B,  end  employees  who 
refused  to  Join  Union  B were  discharged.  Union  A picketed  Employer  with 
signs  and  distributed  handbills,  and  was  assisted  by  Union  C which  was 
beginning  to  absorb  the  members  of  A.  Tho  signs  read  that  Employer  did 
not  employ  A or  C members.  Employer  sought  to  enjoin  the  picketing.  The 
evidence  showed  that  he  suffered  loss  of  patronago  because  tho  district 
in  which  the  picketing  was  carried  on  and  the  handbills  distributed  was 
50  largely  one  where  C members  lived;  see  Besler  v.  Matthews , [1939 1 1 D.L.R. 
499  (Man.  C.S.)] 


[persuasion  to  induce  men  to  strike  is  one  thing:  see  Vulcan 
Iron  Works  v.  Winnipeg  Lodge  No.  174  (1911),  21  Man.  R.  473;  International 
Ladies  Garment  Workers  Union  v.  Hot  her,  [1923]  3 D.L.R.  7^8,  affirming  '66 
Que.  S.C.  105;  persuasion  on  the  picket  line  is  an  entirely  different  thing: 
see  Cotter  v.  Osborne,  (1906),  16  Man.  R.  395,  5 W.L.R.  14;  Cotter  v. 

Osborne  (l909),  18  Man.  E.  471,  10  W.L.R.  354,  affirming  8 W.L.R.  451; 

60  Le  Roi  Mining  Co.  Ltd,  v.  Rossland  Miners  Union  (1901),  8 B.C.R.  370;  Dallas 
v.  Felek^  11934 J O.W.N.  247.  Strikers  may  not  "interfere"  with  employees 
who  remain  at  work:  see  Dominion  Coal  Co.  Ltd,  v.  Bousfield  (1910),  8 E.L.R. 
145  (N.S.)  and  cases  supra,  j 
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CANADA  DAIRIES  LTD,  v.  SEGGIE.  In  the  Ontario  Supreme  Court.  [19M-O] 

— 4D.L.R.  T25. 

Action  to  enjoin  picketing,  which  took  the  form  of  patrolling  in 
of  plaintiff' s place"5T  DUSineSg~~wiITr  sigmi_d^Sa7tKaO¥a  employee  a 
w0rQ  union.  "While  plaintiff  s predecessor  had 

had  some  "controversy  ^JP^WonHlla^^  never  had  _ 

any  dealing  with  any  union  and  that  defondimt-2iaa----no-y-er  Loan,  in.it s _ employ^ 
An  interlocutory- injunction  was  granted  restraining  defondant  from  publish- 
ing any  libellous  statement  or  any  statement  that  employees  of  plaintiff 
were  on  strike,  and  enjoining  him  from  molesting,  speaking  to  or  approaching 
any  persons  with  a view  to  dissuading  them  from  working  for,  or  from  doing 
business  with  plaintiff,  or  from  observing  or  performing  any  contract  with 
plaintiff.  Plaintiff  asked  for  a more  comprehensive  injunction, 

MACKAY,  J.  * * * [Plaintiff's  counsel]  says  that  the  presence  of 
the  defendant  carrying  a sandwich-board  bearing  the  inscription  indicated 
hereinabove  is  of  itself  sufficient  to  convey  to  the  mind  of  the  public  that 
labour  troubles  are  prevailing  on  the  premises  and  in  addition  that  the 
presence  of  the  defendant  under  these  circumstances  is  definitely  annoying 
and  exasperating  to  the  plaintiff. 


20 


This  may  very  well  be,  but  the  questions  for  the  Court  to  determine 
is  such  annoyance. actionable,  and  is  an  alleged  abstract  conclusion 


30 


4o 


50 


60 


arej  _______ 

on  the  part  of  the  public  restrainable  in  law? 

The  conduct  of  tho  defendant  throughout  was  peaceful.  There  is 
no  suggestion  of  disturbance  nor  that  anyone  was  accosted.  There  is  no 
Evidence  that  there  was  any* crowd;  there  is  no  evidence  of  any  threats, 
obstruction,  molestation  or  incommoding  of  customers,  nor  is  there  any 
suggestion  that  tho  material  on  the  sandwich-board  is  untrue. 

Counsel  for  the  plaintiff  says  that  thore  being  no  contractual 
relationship  between  the  plaintiff  and  the  defendants,  that  in  itself  is 
sufficient  to  warrant  an  injunction  and  damages. 

I agree  that  the  case  is  unusual  in  that  the  acts  complained  of 
are  not  the  result  of  a dispute  between  employer  and  employee  as  to  wages, 
working  conditions  or  otherwise.  There  is,  at  the  present  time  according 

to  the  evidenc e , jthe  happiest  andjmost.  desirable  relat ionships  existing 

between  the  employer  and  his  employees  T nor  has  it  been  e.st.n.bl  1 nbafl  ? n— ay-i — 
dence  that  there  i s_gny~dJrTer' eEce~~br  di Bii.utjc...be.t3ua£mu-the--ialaint-iff  and  the— 
unioSTT  ThtrUvldence  does  indicate,  however,  that  there  were  differences 
~t>et\?'et3Ti  Canada  Dairies  Ltd.  who  were  the  predecessors  in  title  of  the  Canada 
Dairies  Ltd.  and  a labour  union.  Unless  the  Court  is  able  to  go  so  far  as 
to  say  that  the  exhibiting  of  signs  under  tho  circumstances  indicated  are 
illegal  per  se  or  in  other  words  that  peaceful  picketing  unless  contractual 
relationship  is  established,  is  restrainable,  the  contention  of  the  plaintiff 
must  fail. 

I have  examined  with  care  all  the  cases  cited  by  counsel  and  I 
cannot  find  any  authority  for  such  an  extension  of  the  law. 

I am  of  opinion  that  Lindley  M.R.  in  J,  Lyons  & Sons  v.  Wilkins, 
[1899]  1 Ch.  255  at  p.  265  correctly  sets  forth  the  law  as  follows:  "No 
legal  right  of  an  employer  is  infringed  if  some  workmen  are  peaceably  per- 
suaded not  to  work  for  him.  Annoyance  short  of  legal  nuisance  is  not  a 
wrong." 

Following  the  Allen  v.  Flood  case,  [1898]  A.C.  1,  the  three  chief 
English  authorities  applicable  to  Ontario  are;  1.  Collar!  v.  Marshall , [1892] 
1 Ch.  571;  2.  Lyons  & Sons  v.  Wilkins,  [1896]  1 Ch,  &L1;  [1899!  1 Ch.  255; 

3.  Ward,  Lock  8c  Co.  v.  Operative  Printers'  Assistants'  Soc.  (1906),  22  T.L.R. 
327.  Subsequent  English  authorities  are  based  in  the  main  upon  tho  English 
Trade  Disputes  Act  of  1906  [0.^7]  end  would  have  no  application  here. 

In  Ontario  tho  law  prevailing  is  the  common  law  as  expounded  in 
tho  three  cases  above  cited  and  as  expressed  in  s.  5 01  of  our  Criminal  Code. 

* * * 
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It  must  first  be  kept  in  mind  that  all  of  these  provisions  and 
authorities  estsh11oV  pynpn*H-hir»na , and  that  jtHey  ' apply  TgT 

’such  situation  "only  as  come  within  their  compass.  They  do  not  refer, 
specifically , exclusively,  or  otherwise  to  trade"  disputes  only.  Thus  s. 

501  contains  no  word  or  term  which  restricts  its  application  to  trade  or 
labour  disputes.  Its  application  to  such  situation  is  determined  entirely 
by  the  fact  that  the  specific  acts  in  question  do  or  do  not  come  within  the 
general  legal  principles  or  provisions  laid  down  by  the  authority  or  statute 
LO  applicable.  This  does  not  support  the  argument  advanced  by  plaintiff' s 
counsel  that  there  is__some  defined,  exclus.im^.rJLlml^^^.^QfLcltcum- 
stances  within  Which  "-picketing"  or.  more  specifically  as  t.hfi  nase-afr  bath— 
displaying  a sandwich-board,  may  be  -permitted.  I am  of  opinion  that  the  law 
proceeds  quit©  contrary  to  this  argument  and  ascertains  only  what  conduct 
is  wrongful.  The  right  to  peacefully  picket  or  to  make  a-truthful_statement 
J.s  assured  and  the  authorities  and  statutory  provisions  deal  only  with  the 
limitations  upon  such  accepted  right.  These  limitations  are  listed  here- 
under. * * * [His  Lordship  referred  to  the  Ward,  Lock  case,  and  continued: ] 


20 
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The  effect  of  this  decision  is  to  establish  that  the  matters 
prohibited  in  s.  501  of  the  Criminal  Code  indicate  the  acts  or  type  of 
conduct  which,  under  common  law,  would  be  regardod  as  constituting  nuisance, 
and  that  in  the  absence  of  a finding,  based  upon  proper  evidence,  that  such 
nuisance  has  been  committed,  picketing  is  not  wrongful.  * * * 


Coming  back  again  to  the  Canadian  authorities,  our  own  Courts  in 
the  cases  of  Robinson  v.  Adams,  [1925],  1 D.L.R.  359,  5&  O.L.R.  217;  Dallas 
v.  Folok,  [1934 j O.W.N.  247;  E.  v.  Baldassari , 55  Can.  C.  C.  318,  [l93lJ 
O.R.  16>9;  Stowart  v.  Baldassari  (1930 J,  38  O.W.N.  431,  have  recognized  the 
30  distinction  between  "excessive"  conduct  which  may  be  restrained  and  at  the 
same  time  the  necessity  of  so  framing  any  injunction  order  as  to  avoid 
restraining  acts  which  in  themselves  are  not  wrongful. 


A word  may  be  permitted  on  the  term  "watching  and  besetting"  which 

is  the  legislative  equivalent  of  picketing.  Watching  and  besetting  _ 

Is  only  wrongful,  or  rather  such  conduct  is  only  within  the  ternuof-  " watch--  , 
lng  and  hnnot.tiing"  if  it  Ip  parried  on  with  a wrongful  coercive  -purpose. 

This  is  the  whole  foundation  of  the  Iyoris  v.  Wilkins  case  where  the  Court 
throughout  held  that  the  conduct  of  the  defendants  in  accosting  workmen, 

40  actively  attempting  to  dissuade  them  from  accepting  employment,  examining 
the  contents  of  a bag  carried  by  an  errand  boy,  etc.,  disclosed  a purpose 
beyond  "obtaining  or  giving  information" . Thi3  is  more  clearly  seen  also 
if,  on  the  basis  of  e jusdom  generi s we  examine  the  clauses-- (a)  to  (e)  of 
s.  501,  all  of  which  imply  coercive,  violent  acts.  The  "excessive  conduct" 
interpretation  of  s.s.  (f)  of  s.  501  is  again  corroborated  by  the  section 
(g)  (added  in  1934  for  clarification)  which  explicitly  excludes  "attending 
to  give  information,  etc."  * * * 


(In  short,  then,  the  above  authorities  establish  that  picketing  is 
only  wrongful;  (a)  If  it  is  featured  by  defamatory  statement  or  (b)  If  it  is 
carried  on  in  such  manner  as  to  disclose  a purpose  other  than  peacefully 
"obtaining  or  giving  information",  or  (c)  If  it  is  part  of  a conspiracy  to 
injure . 


These  are  matters  which  must  be  established  by  evidence.  They  are 
not  to  be  presumed  or  inferred  except  from  evidence  of  acts  which  properly 
lead  to  such  a conclusion.  I am  of  opinion  that  the  evidence  in  the  .easily 
at  bar  all  points  to  the  negative  of  any  of  the  above  1nntpnces-of 
conduct?  This  is  f urther “Tarptrasiz ed  in  the  fact  that  no  single  instance  of 
60  dSiSage-  to  the  plaintiff’ s business  or  any  act  of  interference  or  attempted 
interference  was  even  suggested  in  the  evidence  let  alone  proven. 

The  argument  of  plaintiff’ s counsel  proceeds  on  the  assumption 
that  the  authorities  establish  that  picketing  or  an  act  of  displaying  a 
truthful  statement  on  a sandwich-board,  which  would  otherwise  be  lawful,  be- 
comes illegal  unless  there  is  some  relationship,  present  or  antecedent, 
betweon  the  plaintiff  and  the  defendants.  I am.  of  opinion  ths.t  no  such  legal 
authority  or  principle  exists.  That  erronoous  argument  is  induced  by  a mis- 
conception that  the  law  and  cases  proceed  on  the  basis  of  what  is  pej^nitted, 
70  when  in  fact  the  very  reverse  is  the  case.  The  cases  go  entirely  on  the 


V 
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question  of  what  is  forbidden,  and  conduct  is 

the  established  categories  of  improper  acts..  In  other  words  jfcJm.  — 
ge. b establish  not  categories  of  permissible  conduct,  but  categories  of 
wrongful  conduct 


The  fact  of  no  relationship — which  is  not  conclusively  established 
by  the  evidence  in  the  case  at  bar--~would  bo  one  fact  which,  with  proof  of 
other  acts,  might  help  to  build  up  a case  of  wrongful  purpose,  i.e,,  cons- 
10  piracy  to  injure,  malicious  attack  upon  a plaintiff's  business,  etc.,  but  at 
best  it  would  be  only  one  fact  in  such  a situation  and  the  weight  or  signi- 
ficance to  be  given  to  it  would  depend  entirely  upon  the  other  facts  proven. 
Mere  non- relationship  in  itself  has  in  no  case  been  held  to  establish  proof 
of  "wrongful  purpose." 


20 


30 


It  may  be,  however,  that  the  evidence  in  the  case  at  bar  establishes 
a relationship,  antecedent  to  the  display  pign  now  the  crux  of  the  action, 
which  rather  indicates  that  the  defendant,  in  displaying  the  sign  was  in  no 
way  actuated  by  a malicious  or  wrongful  purpose  or  design  against  this 
plaintiff  or  its  business.  He  was  merely  continuing  in  a peaceful,  lawful  — 
manner  to  pursue  his  interests  by  stating  a fact  which  he.  knew  to  be  true., — , 
and  there  Ifl  ho'  suggestion  that  under  the  guise  of  that  proper  conduct  he 
attempted  to  do  anything  elseT  The  plaintiff  company'  took  ~over"the-'busine-ss~ 
and  go o5T^^li^)^it^' 'forme r "entity  Canada  Dairies  Ltd,;  picketing  was  then 
in  progress;  it  was  known  to  those  who  took  over  'the  entity  that  a dispute 
existed  with  the  defendant's  union  relating  to  the  labour  personnel  at  the 
plant;  the  same  personnel  was  taken  over  and  continued.  The  interest  which 
the  defendant  formerly  felt  he  had  in  the  employment  of  this  personnel  was 
neither  aggravated  by  or  lessened  by  the  transfer  of  owi^srship  interest. 

terest  Of  his  own  and  pf  ^ oarrying  asignboaEd  befosa. 

the  ownership  and— thfvrfl  In  r>  n...  sin  age  at  ton,.  -hlnat  „M.a  . eondUC  t has 

altered  or  been  aggravated  since. 


Inter^cutory  injunction  made 

permanent;  action  otherwise 

dismissed. 


40  [On  the  question  of  founding  civil  liability  on  a criminal  statute 

(s.  501  of  the  Criminal  Code),  see  Note  (1935)  13  Can.  £ar  Rev.  517;  Note 
(1941),  19  Can.  Bar  Rev.  51.  Aside  from  any  constitutional  problem,  is 
there  anything  to  be  gained,  in  view  of  the  Ward,  Lock  case,  from  relying 
on  s.  501  in  civil  cases?] 


Note  on  Picketing  where  there  is  no  Strike, 

50  Picketing  may  be  carried  on  (1)  as  part  of  a drive  to  "organize" 

a plant  although  no  employees  go  on  strike;  (2)  where  only  a few  employees 
respond  to  a "strike"  call;  (3)  where  a strike  has  proved  abortive  either 
because  the  strikers  have  returned  to  work  or  ,fcave  been  replaced  by  other 
workers.  See,  on  these  situations,  the  Allied  Amusements  case,  supra; 

Besler  v.  Matthews , supra;  Canada  Dairies  Ltd,  v.  Seggie , supra;  Rubinstein 
v.  Kumer,  [1946]  2 D.L.R.  69I;'  international  Ladies  Garment  Workers  Union  v. 
Pother,  [1923]  3 D.L.R.  768,  affirming  60  Quo.  S .C . 105 . Contrast  Exchange 
Bakery  and  Restaurant  Co.  v.  Rifkln  (1927),  245  N.Y.  260  and  Keith  Theatre 
v . V achon  ( 1938 ) , 134  Me . 392.  Cf.  Hertzig  Corp.  v.  Gibbs  (1936),  295  Mass. 
60  229  and  Gevas  v.  Greek  Restaurant  Workers  Club  (1926),  99  N.J.  Eq.  770. 

See,  American  Steel  Foundries  v.  Tri-City  Central  Trades  Council  (1921), 

257  uVs.  184;  American  Fede~ration  of  Labor  v.  Swing  (l94l)  , 312  U.S,  321; 
Cafeteria  Employees  Union,  Local  302  v.  Angelos  (1943) , 320  U.S.  293. 

For  a general  discussion  of  the  American  position  on  the  matter,  see 
1 Teller,  Labor  Disputes  and  Collective  Bargaining,  ss.  117  - 121. 
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HJPOVICH  v.  SHAKE,  In  the  Quebec  Superior  Court.  [1944]  3 D.L.R.  193. 


Action  for  damages  and  an  injunction  in  connection  with  a strike 
and  picketing  resulting  from  the  refusal  of  plaintiffs,  who  were  dress 
manufacturers,  to  enter  into  a union  shop  agreement  with  the  International 
Ladies  Garment  Workers  Union. 

TYNDALE  J.  * * * Early  in  1937,  the  I.L.G.W.U.  had,  after  some 
10  difficulty  succeeded  in  negotiating  Union  agreements  with  the  employers  of 

the  Downtown  district  and  decided  to  start  a campaign  in  the  Uptown  district, 
where  the  "open  shop"  still  prevailed.  This  Uptown  campaign  was  under  the 
immediate  direction  of  the  defendant  Ulene . As  early  as  April,  1937,  some 
of  the  Uptown  workers,  including  certain  employees  of  the  plaintiffs,  joined 
the  Union  in  order,  as  they  said,  to  obtain  higher  pay  and  better  working 
conditions.  Throughout  the  summer,  under  the  direction  of  Union  officials, 
circulars  were  distributed  among  the  employees  of  various  Uptown  establish- 
ments and  many  meetings  were  held.  According  to  the  testimony  of  many  of 
plaintiffs’  employees,  they  expected  a strike  to  be  called;  but,  with  the 
20  exception  of  a very  few,  they  did  not  know  the  date  until  they  arrived  at 
the  establishment  on  the  morning  of  November  25th  and  wore  informed  that  a 
strike  had  been  called. 


The  dress  manufacturers  of  the  Uptown  district  desired  to  maintain 
the  "open  shop"  and  in  1937  (or  perhaps  earlier)  an  association  was  formed 
for  the  protection  of  their  interests,  as  they  understood  them.  It  is 
clear  that  one  of  the  objects,  and  probably  the  principal  object,  of  the 
Association  was  to  resist  the  campaign  carried  on  by  the  Union.  Several 
members  of  the  Association  (in  addition  to  the  Lupovich  brothers  who  were, 

30  of  course,  members)  testified  that  they  preferred  the  "open  shop".  They 
also  stated  that  they  did  not  object  to  their  employees  belonging  to  a 
Union;  but  ono  can  readily  suppose  that,  in  view  of  their  general  attitude, 
they  would  not  look  very  favourably  upon  any  employee  who  was  specially 
prominent  in  Union  activities.  Klein,  a largo  manufacturer  and  the  Secre- 
tary of  tho  Association,  testified  that  when  the  Union  campaign  began  "a 
group  of  us  (manufacturers)  in  that  neighbourhood  got  together  and  decided 
there  was  only  one  thing  for  us  to  do,  in  view  of  the  fact  that  after  con- 
tacting our  employees  they  told  us  they  wore  not  interested  (i.e,  in  joining 
the  Union);  the  only  thing  for  us  to  do  was  to  protect  our  interests  and 
40  our  employees,  we  thought" . 

In  this  connection  it  may  bo  mentioned  that,  apparently  in 
September,  1937,  a vote  was  hold  among  plaintiffs'  employees  to  determine 
their  attitude  towards  tho  Union.  Tho  Court  is  not  satisfied,  however, 
that  the  voting  was  held  in  such  a way  as  to  ensure  a free  and  independent 
expression  of  opinion;  so  that  not  much  importance  is  to  be  attached  to 
plaintiffs’  statement  that  the  great  majority  of  the  employees  were  un- 
sympathetic to  the  Union. 


50  On  or  about  November  22,  1937,  the  defendants  Shane  and  Ulene 

called  upon  the  plaintiffs.  The  testimony  is  conflicting  as  to  exactly  what 
was  said  during  this  interview;  but  it  is  clear  that  the  Union  Officials 
requested  plaintiffs  to  enter  into  an  agreement  with  the  Union.  To  this 
request  plaintiffs  replied:  (a)  that  tho  majority  of  their  employees  did  not 
want  to  join  tho  Union  and  (b)  that  they  (plaintiffs)  would  have  to  consult 
tho  other  members  of  the  Association  before  giving  a definite  answer. 


60 
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On  November  24th,  Shane  and  Ulene  returned,  and  this  time  received 
a definite  answer  in  tho  negative.  That  samo  evening  a meeting  was  held  in 
the  Uptown  Union  premises,  at  which  were  present  the  defendants  Cohen  and 
Kraisman,  Rose  Hadad  (a  Union  member  specially  active  with  regard  to  tho 
female  workers)  and  several  others.  There  and  t hen . anuar ent ly  without  any 


_£OQ.P?Uil  tiflU  On  Wlth_th^  Union  ^TrfbcrrR  err  . a.g  TT w^olo,  i ftT- cider! 

to  start  the  strike  the  jaext^m oming-.- — li.  is  not  clear  who  wa3  notified  of 
the  decision  nor  wKSt  steps  were  taken  to  put  it  into  effect.  In  any  event, 
as  above  intimated,  most  of  the  employees  learned  of  the  decision  only  when 
they  arrived  at  or  near  plaintiffs’  p-rmijlaan  nn'  the  morning  o'riT?WTMber^^h" 

At  this  point  the  Court  considers  it  appropriate  to  comment  ad- 
versely upon  the  fact  that  neither  the  plaintiffs  nor  tho  defendants  were 
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prepared  to  produce  anything  like  accurate  records  of  the  number  of  employees 
on  the  pay-roll  at  the  time,  the  number  who  went  out  on  strike,  the  number 
of  pickets  employed,  and  other  similar  points,  it  is  also  to  be  regretted 
that  no  official  figures  were  furnished  to  the  Court  as  to  the  number  of 
policemen  on  duty  during  the  strike. 

In  any  event,  it  is  apparent  from  the  testimony  of  many  witnesses 
10  that  early  in  the  morning  of  November  25th,  some  150  or  200  -people  were 

congregated  in  front  of  and'  in  the  immediate  neighbourhood  of  plaintiffs'  , - 
_e etabli shment , As  thte  employees  arrived,  they  were  told  tiiat  the  strike 
was  on.  Some  managed  to  get  through  the  crowd  end  wont  to  work  notwith- 
standing, Many  others  made  no  attempt  to  do  so.  Picketing  was  immediately 
"organized;  and,  although  it  is  not  possible  to  give exact  figures,  it 
appears  thahj—pt  V1THe>gj  *lh’aitMS  ' 'Ir~rcnny  on  in-  ^ — . 

^on  duty1' , Reference  may  be  made  to  exs.  P-1,  2 and  3,  which  aro  photo- 
graphlTTalcen  by  the  witness  Egan  early  in  the  morning  of  November  26th  and. 
to  his  statement  that  tho  photographs  show  only  a portion  of  tho  crowd  which 
20  was  present. 

It  appears  that  during  the  first  few  days  several  employees 
telephoned  plaintiffs  asking  that  they  be  escorted  to  work,  because  they 
were  afraid  of  being  molested.  Partly  for  this  reason,  perhaps,  plaintiffs 
engaged  a number  of  men  from  Burns'  Detective  Agency,  who,  however,  remained 
on  the  job  for  only  2 or  3 days.  There  is  evidence  to  tho  effect  that  thepe 
men,  or  some  of  them,  were  guilty  of  assault  on  a couple  of  the  striking 
employees.  Tho  testimony  on  this  point  is  not  entirely  satisfactory;  but 
it  is  significant  that  plaintiffs  dil  not  call  any  of  those  Bums  men  as 
30  witnesses.  It  may  also  be  mentioned  that  Samuel  Lupovich  himself  was  con- 
Vioted  of  an  assault  (though  not  a very  serious  one)  on  Simone  Vandal  on 
the  morning  of  November  25th.  (There  were  many  assaults  committed  by  the 
strikers,  to  which  reference  will  be  made  infra. ) 

City  constables  were  called  to  the  scone  and  remained  in  duty, 
in  varying  numbers,  for  many  days.  Starting  on  November  29th  a squad  of 
men  from  the  Broderick  Service  worked  for  plaintiffs,  escorting  employees 
to  and  from  work  in  taxi-cabs  and  generally  protecting  them  from  inter- 
ference. ' 

ko 

After  the  interim  injunction  was  obtained  (December  11,  1937) 
matters  quietened  down  to  some  extent,  but  during  the  early  period  of  tho 
strike  there  was  clearly  a good  deal  of  disorder.  Mention  has  been  made 
of  tho  conduct  of  tho  Bums  men,  engaged  by  plaintiffs  during  the  first 

two  or  throe  days.  Apparently  the  Broderick  men  wore  more  discreet.  On  tho 

_othor  side  of  the  picture,  there  wore  many  acts  of  (minor)  assault  - 
"Nation  and  distur pane e of  the  neacel  It  will  suffice  on  bnis  point  to  refer 
to  exs.  F-8  and  P-9  A to  P-9  R,  whllSh  contain  details  of  38  convictions 
for  offences  committed  by  the  strikers  or  their  associates  from  November  25, 

50  1937,  to  February  22,  3.938.  Most  of  these  acts  were  committed  prior  to 

December  11,  1937.  (It  should,  perhaps,  be  stated  that  these  exhibits  were 
not  in  the  record  before  the  Court  of  Appeal.) 

The  "Ellis"  incident  has  already  been  mentioned.  This  concerns  a 
visit  to  the  house  of  Ellis,  one  of  plaintiffs'  employees,  by  the  four 
last  named  defendants  and  others.  Ellis  had  at  first  joined  the  strikers, 
but  subsequently  returned  to  his  job.  None  of  the  witnesses  concerned  in 
the  incident  was  heard  by  this  Court;  but  from  the  typewritten  depositions, 
one  is  inclined  to  accept  the  version  of  Mrs.  Ellis  and  her  daughter  to  the 
60  effect  that  actual  threats  were  made.  However,  for  the  reasons  hereinafter 
stated,  it7Ti=r  unnocessai,y~tD  reach  a^definite  decision  on  the  point. 

The  struggle  of  tho  strikers  and  of  the  Union  was  not  successful. 
Plaintiffs  were  able  to  carry  on  thoir  business,  though  of  course,  with 
some  difficulty  and  expense  as  well  as  loss  of  profit.  They  obtained  new 
employees  to  replace  some,  at  least,  of  the  strikers  end  a numbor  of  tho 
latter  returned  to  work.  By  the  ond  of  April  1938;  the  strike  was,  effec- 
tively, at  an  end.  * * * 

70  The  legal  situation  concerning  strikes  and  other  activities  arising 
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from  labour  disputes  is  (and  was  in  1937)  anything  but  satisfactory;  and 
the  task  of  the  Judge  who  has  to  deal  with  a petition  for  injunction  in 
such  matters  is  exceptionally  difficult.  In  this  connection  the  Court 
ventures  to  cite  the  following  passage  from  The  Labour  Injunction  at  p.  202 
by  Frankfurter  (now  Mr.  Justice  Frankfurter  of  the  Supreme  Court  of  the 
United  States)  and  Greene: 

"Even  where  the  rules  of  law  in  a particular  jurisdiction  can  be 

10  stated with  a show  of  precision  and  a definiteness  of  contour,  the 

unknowns  and  the  variables  in  the  equation — intent,  motive,  malice,  justi- 
fication— make  its  application  in  a given  case  a discipline  in  clarity 

and  detachment  requiring  time  and  anxious  thought With  such  issues 

of  fact  and  of  law,  demanding  insight  into  human  behaviour  and  nicety  of 
juristic  reasoning,  we  now  confront  a single  judge  to  whom  they  are  usually 
unfamiliar,  and  we  ask  him  to  decide  forthwith,  allowing  him  les3  opportunity 
for  consideration  than  would  be  available  if  the  question  were  one  concern- 
ing the  negotiability  of  a new  form  of  commercial  paper." 

20  It  is,  in  this  instance,  difficult  to  state  the  rules  of  law 

applicable  "with  a show  of  precision".  The  only  actual  text  of  law  which 
has  been  cited  as  immediately  and  specially  relevant  to  the  activities  of 
the  defendants  is  s.  501  of  the  Criminal  Code.  * * * 

Many  authorities  have  been  cited  by  counsel  for  the  parties.  It 
is  unnecessary  to  review  them  here,  but  a list  thereof  will  be  appended  to 
this  judgment,  for  convenience  of  reference.  Certain  general  principles 
may  now,  apparently,  be  accepted  as  part  of  the  law  applicable  in  this 
Province.  Among  them  are,  in  this  Court's  opinion,  the  following  (all 

30  special  wartime  regulations  being,  of  course,  disregarded): 

(a)  Workers  are  entitled  to  quit  their  jobs  if  they  please 
(subject  to  an  action  fox*  breach  of  contract,  s'  il  y a lieu) . 

(b)  Workers  have  a right  to  organize  and  form  Unions  for  the 
protection  and  furtherance  of  their  own  interests, 

(c)  Individual  workers  and  Unions  are  entitled  to  endeavour  peace- 
ably to  persuade  other  workers  to  join  a Union  and  not  to  work  for  any 

40  particular  employer  who,  in  their  honestly  formed  opinion,  does  not  deal 
fairly  with  his  employees. 

(d)  Individual  workers  and  Unions  are  entitled  to  bring  about  a 
strike  in  a particular  establishment,  by  means  of  peaceful  persuasion,  in- 
cluding the  distribution  of  circulars,  the  holding  of  meetings  and  similar 
methods,  in  order  to  induce  the  owners  or  operators  of  the  establishment  to 
grant  better  rates  of  wages  or  otherwise  to  improve  working  conditions. 

(e)  It  is  not  per  se  illegal  to  declare  a strike  for  the  purpose 

50  of  inducing  an  employer  or  a group  of  employers  to  make  a contract  with  a 

Union,  It  is  permissible  to  consider  that  such  a contract  is  in  the  interest 
of  the  workers  generally. 

(f)  Individual  workers  and  representatives  of  Unions  are  entitled, 
during  a strike  or  at  other  times,  to  establish  "pickets"  in  reasonable 
numbers,  in  the  neighbourhood  of  an  establishment  with  respect  to  which 
there  is  an  industrial  dispute,  for  the  purpose  of  obtaining  or  communicating 
information;  but  if  the  number  of  the  pickets  exceed  what  is  reasonably 
necessary  in  the  circumstances,  the  number  itself  may  be  considered  as 

60  constituting  a threat  or  intimidation. 

(g)  Neither  individual  workers  nor  groups  nor  Unions  are,  of  course, 
entitled  to  use  threats,  intimidation  or  violence,  or  to  commit  a public 
nuisance  or  a disturbance  of  the  peace;  even  if  their  ultimate  objective  be 
legal  and  desirable. 

(h)  Employers  engaged  in  the  same  trade  are  entitled  to  form 
associations  for  the  protection  of  the  interests  of  such  employers  generally, 
subject  to  express  legal  restrictions.  Employers  and  thoir  representatives 

70  are,  of  course,  subject  to  the  same  laws  as  the  workmen  with  respect  to 
threats  etc. 
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(i)  Certain  activities  legally  pTrr'!  ■^'Mn  t,^lmrn  infl  Unions 
rmmt . of  their  verv  nature,  cause  OiGtur'banco  of  business .. and  financial 
i^an'to  empl  ever. tilt  so  long  as  une  -permissible  limits,  reasonably  inter- 
preted, are  not  exceeded,  sutilHTT ,CI^ 1 Y>1mri n ^-na— ' 
absque  injuria. 


(j)  When  the  permissible  limits  are  exceeded,  the  fact  that  the 
acts  complained  of  are  punishable  by  the  Criminal  Code  or  other  statutes 
10  or  by-laws  does  not,  per  se,  constitute  a bar  to  the  granting  of  an  in- 
junction. 


It  may  be. added  that  in  industrial  disputes  some  degree  of  dis- 
order is  almost  unavoidable;  consequently,  the  Court  should  view  the  situ 
at ion  generally  and  the  individual  acts  complained  of  with  some  degree  of 
leniency. 


As  this  Court  sees  the  situation  in  the  present  case ^Jbl^„g±r Ike- 
occurred  because,  for  one  reason  or  another,  a substantial  number  of  plaiiv- 
20  tiff  a1  &taployees  flas-iren  to  have  a union  shop  and  the  Union  officials  wore^ 
"unable  to  persuade  plaintiffs  by  argument  that  they  should  execute  a con-  — 
tract  withthe  Union.  The  struggle  was  evidently  a bitter  one.  Plaintiffs 
were  assisted  both  financially  and  "morally"  by  other  members  of  the  Asso- 
ciation. The  Union  paid  allowances  to  the  strikers  (and  also  paid  the  fines 
imposed  on  those  who  were  convicted  of  offences).  Such  a battle  is  not, 
of  itself,  illegal,  provided  the  limits  above  outlined  are  not  exceeded^ 

But  even  if  such  limits  are  exceeded,  as  they  undoubtedly  were 

in  some  instances,  one  must  examine  both  sides  of  the  x^icture 

30  Taking  the  period  of  the  strike  altogether,  more  illegal  acts  were  committed 
or  at  least  proved  to  have  boon  committed,  by  the  strikers  than  by  the  ad-  _ 
herents  of  the  other  side . 


There  is  also  a further  point  to  be  considered,  namely:  whether 
the  defendants,  or  any  of  them,  can  be  held  legally  responsible  for  any  of 
the  illegal  actB  committed.  This  Court  cannot  accept  the  proposition  that 
under  our  law  (at  least  as  it  was  in  1937) , the  officials  of  a Union,  by 
virtue  of  their  office  in  the  Union,  are  legally  responsible  for  all  the 
illegal  acts  committed  during  a strike  by  members  of  the  Union  of  their 
40  sympathizers,  even  if  the  strike  is  admittedly  the  outcome  of  their  efforts. 
As  this  Court  views  the  evidence,  none  of  the  illegal  acts  proved  can  be 
legally  attributed,  either  under  art.  1053  or  under  art.  105^  C.C.,  to  any 
of  the  first  six  named  defendants.  The  last  four  defendants,  on  what 
appears  to  this  Court  to  be  the  weight  of  the  testimony,  were  guilty  of 
threats  and  intimidation  in  the  "Ellis"  incident;  but  that  incident,  by 
itself,  cannot  be  the  subject  of  a condemnation  in  damages  in  favour  of 
plaintiffs. 


50 


60 


As  to  the  damages  generally,  even  if  plaintiffs'  case  were  other- 
wise sound,  the  Court  considurs  that  no  damages  could  be  awarded.  The 
actual  disbursements  made  by  plaintiffs  are  more  than  covered  by  the  con- 
tributions made  by  the  Association;  and  there  is  certainly  no  evidence  in 
the  record  to  satisfy  the  Court  that  plaintiffs  are  legally  bound  to  reim- 
burse the  amount  thus  contributed.  The  money  was  provided  to  "fight  the 
battle" of  the  Association  and  to  maintain  the  "open  shop"  in  its  group  of 
factories;  and,  incidentally,  the  battle  was  won.  The  evidence  _as  to  loss 
of  business  and  profits,  even  if  such  loss  could  be  considered  otherwise 
than  as  damnum  absque  injuria,  is  not  sufficiently  clear  to  warrant  a con- 


On  the  whole,  the  Court  finds,  to  use  a homely  phrase,  that  "there, 
were  faults  on  both  sides",  from  the  beginning  of  the  struggle.  Plaintiff  a. 
and  their  agents  acted  with  excessive  and  undiscriminating  zeal  and  those 

defendants  who  were  officials  of  the  Union  failed  to  exercise  sufficient  

supervision  and  control  over  the  activities  of  the  pickets  and  the  strikers 
generally.  ~ 


Consequently,  the  action,  as  such,  should  be  dismissed;  and  plain- 
tiffs should  pay  the  costs  of  the  action  as  such,  as  distinct  from  those  of 
70  the  incidental  proceedings,  and  excluding  the  costs  of  enquete. 


Action  dismissed. 
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Trade  Disputes  Act, 1906,  6 Edw.  7,  c.  k'J  (imp,) 

Section  2 (1)  - reproduced  supra,  p.  122, 

Section  4 - reproduced  supra,  p.  93* 

[Section  2(1)  removes  civil  as  well  as  criminal  liability;  and 
section  4(1),  while  it  does  not  affect  personal  liability,  prevents  any 
10  suit  in  tort  designed  to  reach  union  funds:  see  Yacher  8-.  Sons  Ltd,  v. 

London  Society  of  Compositors,  [1913]  A.C,  107. ] 

The  Trade-Unions  Act,  R.S.B.C.  193& > c.  289 

Section  2,  No  trade-union  nor  any  association  of  workmen  or  employees  in 
the  Province,  nor  the  trustees  of  any  such  trade-union  or  association  in 
their  representative  capacity,  shall  be  liable  in  damages  for  any  wrongful 
act  of  commission  or  omission  in  connection  with  any  strike,  lockout,  or 
trade  or  labour  dispute,  unless  the  members  of  such  trade-union  or  associ- 
20  ation,  or  its  council,  committee,  or  other  governing  body,  acting  within 
the  authority  or  jurisdiction  given  such  council,  committee,  or  other 
governing  body  by  the  rules,  regulations,  or  directions  of  such  trade- 
union  or  association,  or  the  resolutions  or  directions  of  its  members  resi- 
dent in  the  locality  or  a majority  thereof,  have  authorized  or  have  been  a 
concurring  party  in  such  wrongful  act. 

Section  3*  " reproduced  supra,  p.  Il8, 

Section  4.  No  such  trade-union  or  association,  or  its  officer,  member, 

30  agent,  or  servant,  or  other  person,  shall  be  enjoined  or  liable  in  damages, 
nor  shall  its  funds  be  liable  in  damages,  for  publishing  information  with 
regard  to  a strike  or  lockout,  or  proposed  or  expected  strike  or  lockout, 
or  other  labour  grievances  or  trouble,  or  for  warning  workmen,  artisans, 
labourers,  or  employees  or  other  persons  against  seeking,  or  urging  workmen, 
artisans,  labourers,  employees,  or  other  persons  not  to  seek,  employment 
in  the  locality  affected  by  such  strike,  lockout,  labour  grievance  or  trouble, 
or  from  purchasing,  buying,  or  consuming  products  produced  or  distributed 
by  the  employer  of  labour  party  to  such  strike,  lockout,  labour  grievance 
or  trouble,  during  its  continuance. 

40 

- HOLLYWOOD  THEATRES  v.  TENNEY.  In  the  British  Columbia  Court  of  Appeal.. 

tow  ' [1940]  1 d.l.r.  kse. 

tT‘  * r 

Appeal  from  a judgment  of  McDonald  J.,  [1939 J 1 D.L.R.  798, 
awarding  damages  and  an  injunction  against  picketing. 

MARTIN  C.J.B.C,  (dissenting  in  part):  * * * I will  just  briefly 
give  my  reasons  for  dissenting,  for  the  time  being,  the  matter  being  one 
50  of  considerable  importance.  I think  the  case  is  governed  by  s.  4 of  the 
Trade-unions  Act,  R.S.B.C.  1936,  c.  289,  and  I think  that  there  was  here  a 
"labour  grievance  or  trouble",  oven  though  it  might  not  originally  have  had 

that  aspect irhich  I am  not  prepared  to  say---but  nevertheless  as  the  matter 

progressed  it  did  assume  that  aspect  and  come  within  the  definition  of  s.  4 
of  a " labour  grievance  or  trouble."  And  therefore  by  the  several  provisions 
of  that  statute — which  are  not  to  be  found,  be  it  noted,  in  any  other 
Province  of  Canada,  or  in  England,  and  therefore  the  cases  must  be  read  in 

that  light,  and  they  are  not  analogous  to  but  anomalous  to  our  statute 1 

think  that  the  defendants  were  entitled,  as  the  statute  says,  to  "publish 
60  information" , and  to  "warn",  and  to  "urge”,  as  therein  provided.  But  I 
think  that  they  did  transgress  the  statute  and  go  beyond  it,  and  are  not 
entitled  to  its  protection,  when  they  arranged  to  hold  and  put  in  force  the 

"mass  demonstration" on  Juno  11 which  is  particularly  objected  to,  and 

which  was  the  immediate  cause  of  the  injunction  being  granted.  Prior  to 
that,  their  actions  I think  came  within  the  statute  and  so  they  are  not  liable 
for  the  result  thereof,  being  protected  thereby. 

McQUARRIE  J.A.  I agree  with  my  brother  O'Halloran  that  this  appeal 
should  be  dismissed.  As  I see  it  this  was  an  attempt  by  the  appellant  to 
70  force  upon  respondent  their  interpretation  of  the  contract  subsisting  between 
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the  parties,  or  in  other  words  to  take  the  law  into  their  own  hands  and 
in  that  case  the  Trade-unions  Act,  R.S.B.C.  1936,  289,  is  no  protection 

to  them.  I think  the  learned  trial  Judge  was  correct  in  his  view  that  the 
whole  issue  was  the  interpretation  of  the  contract. 

I cannot  draw  any  distinction  between  the  mass  demonstration  by 
the  appellants,  which  we  are  all  agreed  was  unlawful,  and  the  other  picket- 
ing, handbills,  "We  do  not  patronize"  list,  circulars  and  propaganda  for 
10  which  the  appellants  were  also  responsible.  It  was  all  a concerted  plan 

by  the  appellants  to  damage  the  respondent's  business  to  such  an  extent  that 
it  would  be  forced  to  accept  the  appellant' s interpretation  of  the  contract, 
or  they  "without  lawful  Justification,  wore  attempting  to  compel  the  plain- 
tiff to  do  what  it  was  not  legally  obliged  to  do  in  conducting  its  business" 
to  quote  Donovan  J.  referred  to  in  Allied  Amusements  Ltd,  v.  Heaney,  [1936] 

4 D.L.R.  4o6  at  p.  410,  67  Can.  C.C.  94  at  pp.  9<5~9,  cited  by  ray  brother 
O'Halloran.  This  was  not  a labour  dispute  but  a high-handed  proceeding 
which  surely  does  not  come  within  the  protection  of  the  Trade-unions  Act. 

20  O'HALLORAN  J.A.  One  group  of  appellants  are  the  officers  and 

trustees  of  British  Columbia  Projectionists  Local  No.  3^8,  of  the  Inter- 
national Alliance  of  Theatrical  Stage  Employees  and  Moving  Picture  Machine 
Operators  of  the  United  States  and  Canada*  the  other  group  are  officers  and 
trustees  of  the  Vancouver  New  Westminster  and  District  Trades  and  Labour 
Council.  The  respondent,  a private  company  in  which  the  sole  shareholders 
are  R.  E.  W.  Fairleigh,  his  wife,  and  their  son  David,  owns  and  operates  a 
moving  picture  theatre  on  Broadway  West  in  suburban  Vancouver.  The  appel- 
lants seek  to  set  aside  a Judgment  for  $2,000  damages  awarded  against  them 
with  an  attendant  injunction,  after  a six-day  trial  before  the  learned,  trial 
30  Judge  Mr.  Justice  McDonald,  for  "picketing”  the  respondent's  Movie  Picture 
Theatre,  and  Interfering  with  its  business  under  circumstances  to  be  re- 
lated. Reference  should  be  made  at  the  outset  to  the  background,  of  the 
differences  between  the  Projectionists  Union  and  the  respondent.  * * * 

On  July  2,  1936,  the  Lieutenant-Governor  in  Council  amended  an 
existing  regulation  to  provide  that,  subject  to  the  installation  of  certain 
safety  devices,  every  moving  picturo  theatre  equipped,  with  two  or  more 
kinematographs  could  oporato  with  one  licensod  projectionist  (instead  of 
two  as  theretofore);  it  was  to  become  effective  on  January  1,  1938.  Oppo- 
40  sition  developed  and  the  provincial  Government  appointed  J.  M.  Coady,  Esq. 
of  Vancouver,  a well-known  barrister  of  the  Province,  a Commissioner  to 
investigate.  Mr.  Coady  reported  in  September,  1937  in  favour  of  the 
amended  regulation  permitting  one  licensed  projectionist.  Shortly  there- 
after the  Projectionist  Union  began  negotiations  with  the  Vancouver  theatre 
operators  for  a two-year  contract  requiring  employment  of  two  projectionists 
instead  of  one,  as  would  be  permitted  by  the  amended  regulation  when  it 
came  into  force.  When  the  theatre  operators  insisted  on  a three  or  four 
month  contract  instead  of  a two-year  contract,  the  Projectionist  Union  called 
a strike.  After  the  strike  had  lasted  two  days  the  theatre  operators 
90  capitulated  and  accepted  the  Union' s terms;  that  is  to  say  they  were  forced 
by  the  strike  to  employ  on  additional  projectionist  in  each  theatre,  al- 
though an  independent  Commission  found  after  a thorough  investigation  that 
it  was  not  necessary.  It  should  be  added  that  on  September  27,  1937,  on 
Order  in  Council  was  passed  extending  the  coming  into  force  of  the  one-man 
regulation  until  January  1,  1 939,  but  on  September  13,  1938,  another  Order 
in  Council  was  passed  cancelling  the  one-man  regulation  entirely. 

Following  the  strike,  the  respondent  as  one  of  the  theatre  opera- 
tors, on  October  5,  1937,  entered  into  a contract  with  the  Projectionist 
60  Union.  The  present  trouble  between  the  parties  arose  out  of  the  inter- 
pretation of  one  paragraph  of  that  contract  reading:  "The  party  of  the 
first  part  agroos  to  employ  only  Projectionists  supplied  by  the  party  of 
the  second  part.  Except  and  only  whbn  members  of  the  family  of  the  party 
of  the  first  part  are  not  available." 

The  issue  relates  to  the  last  clause  thereof:  "Except  and  only 
when  members  of  the  family  of  the  party  of  the  first  part  are  not  avail- 
able." 


70 


These  words  were  not  in  the  contract  when  it  was  presented  to 
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Fairleigh  by  Pollock  the  President  of  the  Union;  they  were  inserted  under 
these  circumstances;  Fairleigh,  who  was  a licensed  Projectionist,  expected 
his  son  David  would  complete  his  apprenticeship  in  March,  1938  (some  five 
months  later)  and  would  then  become  a licensed  Projectionist.  Fairleigh 
explained  this  to  Pollock  and  told  him  the  clause  would  have  to  be  amended 
because  when  David  became  licensed  the  respondent  would  not  need  a Projec- 
tionist from  the  Union  as  he  and  David  would  serve  as  the  two  licensed 
Projectionists  required  under  the  existing  regulation.  Fairleigh  then  took 
10  the  contract,  wrote  in  the  words  above  mentioned,  signed  it  on  behalf  of  his 
wife  and  handed  it  back  to  Pollock.  Some  weeks  later  a copy  was  returned 
to  him  duly  executed  by  the  Projectionist  Union. 

When  David  Fairleigh  obtained  his  license  in  March,  1938?  a 
licensed  Projectionist  in  the  respondent’s  employ  end  a member  of  the  Union, 
named  Nicholls,  was  then  given  two  weeks'  notice,  the  requisite  notice  for 
dismissal  according  to  the  contract.  Thereafter  Fairleigh.  and  his  son  David 
operated  the  Projectionist  machines.  The  Union  objected  to  Nicholls'  dis- 
missal on  the  ground  that  the  above-mentioned  clause  in  the  contract  meant 
20  that  the  respondent  should  employ  one  Union  Projectionist  in  any  event  who 
was  not  a member  of  the  Fairleigh  family.  The  respondent  contended  this 
was  so  only  if  there  were  no  members  of  the  Fairleigh  family  available. 
Failing  to  induce  the  respondent  to  accept  its  interpretation  of  the  con- 
tract, the  Union  attempted  to  compel  it  to  do  so  by  "picketing"  the  theatre 
from  May  7 to  June  21,  1937?  when  an  interim  injunction  was  obtained. 

On  May  7?  1938,  two  "pickets"  commenced  patrolling  the  front  of 
the  theatre;  they  paraded  in  opposite  directions  and  wore  white  coats  bear- 
ing an  inscription  to  the  effect  that  Hollywood  Theatre  did  not  employ  member 
30  of  Projectionists  Union  affiliated  with  the  Vancouver  New  Westminster  Trades 
and  Labour  Council.  Two  days  later  the  number  of  "pickets"  was  increased 
to  four,  parading  in  pairs,  in  opposite  directions.  This  "picketing"  was 
conducted  under  the  supervision  of  the  business  agent  of  the  Projectionist 
Union;  two  kinds  of  hand  bills  were  printed  and  distributed.  Passer sby  and 
would-be  patrons  were  intercepted  and  given  these  handbills  by  other  Union 
agents  in  plain  clothes.  A picket  dressed  in  plain  clothes  often  paraded 
with  the  others  and  warned  would-be  patrons  not  to  patronize  the  theatre  as 

it  was  a "scab"  theatre.  One  witness  was  given  a handbill  a mile  and  a 

half  from  the  theatre;  another  witness  who  intended  to  go  to  the  theatre 

40  with  his  young  daughter,  did  not  do  so;  he  said  "as  I was  approaching  it  I 

saw  these  pickets  about,  and  decided  I would  not  go,  as  I did  not  want  any 
trouble;"  two  other  witnesses  gave  evidence  they  were  accosted  by  a person 
in  plain  clothes  giving  out  handbills  and  warned  the  theatre  was  unfair  to 
organized  labour. 

On  Saturday  night,  June  11,  there  was  a mass  demonstration  of  some 
60  to  70  "pickets"  organized  in  front  of  the  theatre;  they  represented  some 
2k  different  Unions  and  Trades  in  addition  to  the  Projectionists  Union,  all 
having  membership  in  the  Vancouver  New  Westminster  and  District  Trades  and 
50  Labour  Council.  They  wore  white  coats  with  3a.shes  showing  the  different 
Unions  they  represented  and  bearing  the  inscription  "We  do  not  patronize" . 
Crowds  assembled.  The  ''pickets"  paraded  in  front  of  the  entrance  to  the 
theatre  in  two  snake  lines,  giving  the  effect  of  a circle,  with  the  result 
that  in  effect  entrance  to  the  theatre  was  obstructed.  There  was  no  evidence 
given  of  violence  or  threats  of  physical  injury.  In  addition  the  respondent 
was  placed  on  the  "We  do  not  patronize"  list  of  the  Vancouver  New  Westminster 
and  District  Trades  and  Labour  Council,  which  was  published  in  its  official 
organ  "The  Labour  Statesman".  Both  tho  Projectionist  Union  and  the  Trades 
and  Labour  Council  authorized  and  concurred  in  what  was  done.  As  a result 
60  the  respondent  suffered  damage.  Special  roforonce  should  be  made  to  the 
larger  of  the  two  handbills,  some  6,000  copies  whereof  were  distributed  to 
houses  and  shops  within  six  blocks  of  the  theatre  in  each  direction,  that  is 
among  the  people  who  would  be  regarded  as  patrons  or  prospective  patrons  of 
this  suburban  theatre,  as  the  heading  itself  indicates:  * * * [His  Lordship 
then  set  out  the  handbill  which  was  headed;  To  Hollywood  Theatre  Patrons: 

The  True  Story.  ] 

This  handbill  labelled  the  "true  story"  confirms  other  evidence 
that  the  real  issue  between  the  parties  and  the  real  and  only  reason  for 
70  the  "picketing"  was  the  appellants'  insistence  that  the  respondent  accept 


- 
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its  interpretation  of  the  above-mentioned  clause  in  the  contract.  * * * 


It  is  stated  in  tho  handbill  and  maintained  by  the  appellants  in 
argument  that  the  above-mentioned  clause  in  tho  contract  vas  subject  to  a 
further  understanding  or  verbal  agreement  between  the  parties.  But  this  is 
negated  by  an  explicit  tom  of  tho  contract  (which  was  prepared  by  the 
Union) , for  the  second  to  last  clause  therein  roads  as  follows;  "All 
previous  contracts  are  hereby  cancelled  and  this  contract  is  not  subject 
10  to  any  other  understanding  or  agreement  either  written  or  verbal.." 


20 


30 


The  appellants  led  evidence  to  support  the  alleged  verbal  arrange- 
ment, The  learned  trial  Judge  held  such  evidence  should  be  inadmissible, 
but  rather  than  decide  the  action  on  that  ground  alone,  he  found  (with 
which  I agree)  that  even  if  such  evidence  were  admissible,  it  fell  far 
short  of  establishing  any  agreement  in  variation  of  tho  written  toms  of 
the  contract.  In  my  view  the  evidence  relating  to  the  alleged  verbal  vari- 
ation of  tho  contract  is  inadmissible.  If  for  no  other  reason,  a specific 
tom  of  tho  contract  makes  it  so. 

The  purpose  of  "picketing"  was  to  influence  the  people  resident 
in  the  suburban  area  tributary  to  the  theatre  to  refrain  from  patronizing 
it;  that  is  to  say  the  purpose  was  to  inflict  such  financial  injury  upon 
the  respondent  that  it  would  be  compelled  to  accept  the  Union' s inter- 
pretation of  the  contract  or  else  go  out  of  business.  The  Trade-unions  Act, 
R.S.B.C.  1936,  c.  289,  introduced  in  this  Province  in  I92U  exempts  a labour 
union  from  liability  for  "publishing  information"  concerning  a labour  dis- 
pute and  for  "warning"  and  "urging"  workmen  not  to  seek  employment  with  or 
patronize  an  employer  party  to  the  dispute.  We  are  concerned  to  determine 
whether  what  was  done  in  this  case  comes  within  these  statutory  exemptions, 
as  is  claimed  by  the  appellants.  Two  important  questions  appear- -first, 
whether  what  was  done — described  by  the  appellants  as  "peaceful  picketing"-- 
is  permitted  as  such  by  tho  statute;  and  secondly,  whether  the  appellants 
could  exercise  their  statutory  exemptions  to  enforce  tho  Union' s inter- 
pretation of  its  contract  with  the  respondent.  Counsel  for  the  appellants 
contended  that  the  existence  of  a contract  strengthened  his  position  within 
the  statute. 


In  approaching  these  questions  it  is  to  be  borne  in  mind  that  this 
^0  ,1s  not  an  ordinary  labour  dispute  in  which  the  appellants  seek  to  improve 

their  conditions  or  employment  by  a strike  accompanied  by  "picketing"  of^* 
the  employer's  premises.  On  the,  contrary,  it  involves  interpretation,  of  an 
"existing  cofi4r»»«iCTi  to  -which  the  Pro.lectioni  at  Union  inn  pp-wt-y  " 

JEtjis  bound  in  law.  The  Union  hqd  not  rescinded  the  contract,  nor  had  it 
taken  any  legal "ActTOn  for  the  alleged  breach.  The  respondent  has  said  in 
effect  in  these  proceedings,  "I  acknowledged  the  Projectionist  Union  and 
entered  into  a contract  with  it;  now  the  Union  refuses  to  live  up  to  that 
contract  and  seeks  to  compel  me  by  moral  coercion  and  economic  pressure  in 
the  form  of  unlawful  "picketing"  to  agree  to  a breach  of  that  contract  which 
it  considers  in  its  interest  to  impose  upon  me.  I adhere  to  the  contract 
and  ask  the  Courts  of  this  Country  to  give  me  damages  for  losses  inflicted 
upon  me  by  the  Union  in  its  unlawful  attempts  to  compel  me  to  do  so." 


60 


Throughout  the  argument  the  appellants  have  adhered  to  the  term 
"peaceful  picketing".  Before  discussing  the,  legality  of  what  was  done,  Jtf 
should  bo  said.a^netgHstfat-^^  "-peaceful  picketing" 

hag- no.  place  in_.t3m-.Haw.Xif. -this  Province.  It  is  a negation  In  terms,  for 


"picketing  as__conductod  here  cannot  be  iToscFiBed  as  UUacel'ul.  WhiTe 
violence  did  not  occur,  it  was  not  due  to  lack  of  provocation;  the  display 
of  organized  labour  strength  and  the  atmosphere  of  labour  power  cowed  active 
opposition  and  discouraged  retaliatory  or  protective  measures  which  would 
have  led  inevitably  to  violence.  W i t hout _int imi d at i on : nh st, nmt.lnn 
_moral  cosncion  it  was  useless  for  the  purposes  employed;  with  them  it  was 
provocative.  Professor  Dicey  in  the  introductory  chapter  to  the'  Law  of  the  “ 
Constitution)  8th  ed.,  p.  40,  wrote; 


70 


ienco  the  invention  of  that  self- contradictory  idea  of  'peaceful 
picketing',  which  is  no  more  capable  of  real,  existence  than  would  be  'peace- 
ful war'  or  ' unoppressivo  opprosni ©ft.-1-11- 


dtf  1 1."'  v ■ , jirj m ' - '-ft  ft  .-.*  -', ft ft,  vM-V';..  .••..■•“•'••  ■.  • •■v . j •*■•.>  •-,K' M, 

. ; s ■ : - sac  ' ftft;  t vft  v m ' m $*x 


ft.  ;■  ffi& ' 

ft^7tdl:.£trft:ft 


:Jl7  ft  >iW. 

x.  . ..  :•  ; , ■;  V-  , • -.ft 


ftv.;;. 


; :-  '■  ' 


. ? . : 

' ‘ . f'  ' *-■ 

1 . . ' ‘ " ft  . . ' . ' • 

. • •’•  •’••  • ■ v.  : " • -ft'  - / ,.Z'm'  * • ■ 

. : ■ 7: :"  ; ;ft.  . . . . ; 

ft  ’ ft  . ■ ■ 

::  ' -■  : ' " 'V,  , 


\ 77  ft' .ft  ...ft:!  k-;:‘ ■■■!■■  mac--  j ftl  . ..  ;• 

..  ] ft,  ; ; jj.  • j 

. : ' • ■ ft  ife . 1 ■ ■ ■ t ; ■ • rj  ftft  e ■ 

■ " ' m 7 j .ft  ':'  ft  , ■ , ■ \ u /ft  . I ' ..  • ' r.  ■ a 'ft 

l '■  fiffi  : : : § ’•  . • ■ . , idjft 

■-  ■■  - '■  & . ft-  •.  :£  •"■£'  "d  . ■ i >'  ■ . v ■ • ft  . M t .:r,:l7 /v 

i.'.'  ' j ' ■ r Sii£agj!-£  '!■ ) 

[r-.-:  < ■ ■■-  j : 5 & /.v,  : 

■'i: ■ ■ . :_  ■ ■■■  i; ^ ■.  .1’  ."  • ' v ^ ft  ....... 

■ ml  i f ft-.  ;.ft  ft' ,v:ov'i;jr;  ;ft  •jb%  3;&;§I  :.J.;  .ft  '■  Jft.-'0:l 

I ; 3 . ..  d ■ ...  . ' ■ ' i ■ : | . . |STi  V v . 

■:  -Ji.-'-.  . ..  '■  ■ -ft'o  . ■ : ' ; jfajspP 

'••Ir.-ft  ■ " 7'v.  ■ - | rii  'ft'  00  ft:.,  7:-  .ft;  ‘ft 

, ' • ft  ■ ft ■ 1 . ' 

i ft  'ft.  , . ; " . ft  • 77>!  ft  - ft  %!i  _y  ■ . ' ! .'  • ' ' ' 


..Ob 


■( 


ftft)' 


■■ 

ftft'  j..  fii  ■ ' ftft  'ft;,:.'  ft'ft.7)  .ftft: 


■ r'f; 


:-v 

,rrr-:  y.ft;  f\ 

ft‘fefttftft::ft 

. - it 


■ ft  ■■  • 

ft-  -tftiftftft 

• f\<  V'  ' ; -ftV 


••••ft..  ft  ; ft  . , 'ftft 


- • ...  - . _ ...  • : , ' ■ ...  ti(  ,-j.  - [-i-  V...  ,(L-  v-'(  ■ -.*W,  -r*.  .f  r 

'■  ■ ^ ' :.  ft  -.ftft  ; ft  ft;  .;ft  >7.  - .-.ft.  ft.ft'''‘..'ft. 

, ■ . 7 ft -ft  .;ft"  :-7ft  ft  ft  -ftft'  7 (ft.)  <:  7-  ::  r,ft 

;■  .ft ; ft  .'ft;  ft  ; ' .T.... : . ft-.:;  . '-'ft:  ftft.  f ft  ' : 

ft  ft.  . Zt  . U . ft  I 7ft  . , ' ft  ,ft  ft  .7  ..  :.  ft.::.;  - 

7:  yr  : ...  : •'  ' > ’ ft  ;■  ft  ■ • . . Iv 

,-J  ft^Vviftir-ftCft;;  •:•(.  ftft'ftftft  ,::.ft;;,ft','  ft.  7 ,,  . ; 

ft  ft  - , ' . 

. L ft::..:-  ■;  • ft.  " ftft,  ft:ft"ft;7ft:\  I.ft.ft,:.ft7 


■ .ft  , v;  ■ , , 

i ft.'.  ■ ■. 

7,ft7 

\ ...  ft  ft'  7 •' 

7 ftft)'.  % 

ft.  ft' 

H ft-. 

V ' .'ft  • 7C  , 

.j/  ^ ■ 

7 ftft'ft'-.  , 

. .. 

■ ft' 

.....  ' ... 

: 

, j 

ft'7 

X.-V-ft 

ft  7 v ft  ';;..7  ; ft,  ft  l ftft  7.  ft;,,;. ft  .,,'.7 

i 

'7  ft,;  :i  ftft 

r , . * 

p M 

ft 

..  - - » - . 

. '•  .is-  ’ • 

■ •■.  ft 

. '■  . g 


Labour  Lav  - Chapter  IV 


164. 


In  American  Steel  laundries  v.  Tri-City  Central  Trades  Council 
(1921),  257  U.S.  184,  Mr.  Chief'  Justice  Taft  in  delivering  the  majority- 
opinion  of  the  Supreme  Court  of  the  United  States  observed  at  p.  205:  "The 
numbers  of  the  pickets  in  the  groups  constituted  Intimidation.  The  name 
'picket*  indicated  a militant  purpose,  inconsistent  with  peaceable  persuasion. 
The  crowds  they  drew  made  the  passage  of  the  employees  to  and  from  the 
place  of  work,  one  of  running  the  gauntlet.  Persuasion  or  communication 
attempted  in  such  a presence  and  under  such  conditions  was  anything  but 
10  peaceable  and  lawful." 

The  first  question  to  determine  is  whether  what  was  done  by  the 
appellants  comes  within  the  British  Columbia  Statute.  We  were  told  by 
counsel  that  the  Trade-unions  Act,  supra , has  no  counterpart  in  Canada. 

Hence  no  guide  to  its  interpretations  is  available  from  otherwise  valuable 
decisions  of  Courts  of  last  resort  in  other  Provinces  of  Canada.  The 
Trade-unions  Act  was  considered  by  this  Court  in  Schuberg  v.  Local  Inter- 
nat'l  Alliance  Theatrical  Stage  Employees,  [1927 J 2 D.L.R.  20,  4'7  Can]’  C.C. 
213,  38  B.C.R.  130.  The  Court  being  equally  divided,  the  Judgment  of  the 
20  learned  trial  Judge,  the  late  Mr.  Justice  Gregory  [1926]  3 D.L.R.  166,  37 
B.C.R.  284,  awarding  damages  against  the  Union,  was  upheld.  In  that  case 
no  contract  existed  and  the  picketing  occurred  during  a strike  of  employees; 
it  does  not  appear  from  the  report  that  the  picketing  was  engaged  in  by 
persons  not  belonging  to  the  local  Union  whoso  members  were  directly  affected. 
Furthermore  it  does  not  appear  from  the  report  that  an  organized  patrol 
took  place  to  the  extont  and  in  the  manner  that  occurred  here.  No  organized 
mass  demonstration  occurred.  In  fact  from  the  report  it  appears  that  the 
plaintiff  there  admitted  most  of  it  was  "joking  and  making  fun."  Such  an 
admission  would,  of  course,  greatly  weaken  charges  of  intimidation,  obstruc- 
30  tion  and  moral  coercion.  What  took  place  in  the  Schuberg  case  was  therefore 
of  a much  milder  and  less  aggressive  character,  concerning  terms  and  con- 
ditions of  employment  and  by  the  people  directly  affected,  and  with  no 
relation  to  an  existing  contract;  yet  in  the  result  the  judgment  against 
the  Union  was  upheld. 

Because  of  difference  in  legislation  little  assistance  in  the  in- 
terpretation of  our  Trade-unions  Act  may  be  obtained  from  the  English 
decisions.  * * * 

40  It  will  be  shown  shortly  that  (1)  the  exemptions  relating  to 

"communication"  and  "persuasion"  in  s.  2(1)  of  the  English  Act  of  1906 
appear  almost  word  for  word  in  part  of  s.  20  of  the  Clayton  Act  [Anti-Trust 
Act,  c.  323]  passed  by  the  Congress  of  the  United  States  in  1914;  the 
language  in  our  own  statute  is  hereafter  related  thereto;  (2)  s.  20  of  the 
Clayton  Act  is  more  explicit  and  wider  than  the  British  Columbia  Trad5= — ~ — 1 
unions  Act:  tT)  The  Clayton  Act  has  been  interpreted  by  the  Supreme  Couri; 

Qf  the  United  States  to  prohibit;  the  kllld  ul1-11  picket lugM"T7hl ell  Occur-red  in 
this  c ase;'T4  )~THe  interpretation ' of  'what  constitutes  "corammicat  ion"  and 
"per suasion"  in  the  Clayton  Act  was  similar  to  that  adopted  in  effect  in  the 
50  English  Act,  I927.  [This  Act  made  it  unlawful  for  persons  to  attend  at  or 
near  a place  to  obtain  or  communicate  information  or  persuade  any  person  to 
work  or  abstain  from  wording  "if  they  so  attend  in  such  numbers  or  otherwise 
in  such  manner  as  to  be  calculated  to  intimidate  any  person  in  [the]  place,  or 
to  obstruct  the  approach  thereto  or  ogress  therefrom,  or  to  load  to  a 

breach  of  the  peace " The  Act  was  repealed  by  the  Trade  Disputes 

and  Trade  Unions  Act,  1946  (Imp.),  c.  52.]  * * * 

The  Clayton  Act  permits  "recommending,"  "advising"  or  "persuading" 

60 


convey  a meaning  similar  to  the  words  "warning"  and  "urging'  in  the  British 
Columbia  Act  when  read  in  the  context  of  their  respective  sections.  In  any 
event,  whatever  perceptible  "shades"  of  meaning  may  exist,  any  variations 
attributable  thereto  are  inconsequential  for  present  comparative  purposes. 
In  my  view  the  two  statutes  bear  such  a close  parallel  in  this  relevant 
aspect  that  the  cited  decisions  of  the  United  States  Supreme  Court  may  be 
relatod  logically  to  the  comparable  circumstances  of  "picketing"  now  under 
70  review. 


others  to  cease  patronizing  any  party  to  a labour  dispute;  i2a©-  British - 


Columbia  Act  permits 


or. ' ' urging"  workmen or  other  persons  not 

DUte.  It  is  reasonably  apparent 


to  patronize  an  employer  __  _7 

that  the  words  recommending"  " advising""  and  "persuadinsF~in  the  Clayton  Act 
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Tbe_term  "picket”  is  not  usod  la  either  statute.  By  no  strain- 
mav  such  terns  as  " communicating"  r "'persuading"  , 

" recommending” , " advising",  "warning",  and  "urging"  bo  extended  to  include  ^ 
marching  backwards  end  forward  in  an  organized  manner  in  front  of  the  * 

employer's  premises,  let  alone  include  the  organized  mass  demonstration... 
of  June  11.  Tactics  of  this  character  have  little  in  common  with  "warning"^ 
" urging"  , 'persuading11,  "recomwiendinn"'^ '"'^TTada±alaffL' « jnshfiad  such  tactics  . 
’’“"imply  an  atmosphere  of  moral  coercion,  intimidation  and  obstruction*  They 
10  are  more  in  the  nature  of  command"  than' ofr~uersuani  nri-, 

_thari  "warning  aiKL 1 urging"";  the" more  so  when  it  is  apparent  to  the  onlooker 
thai  the  proceedings  are  organized  in  a militant  manner  and  are  supervised 
by  the  powerful  Trades  and  Labour  Council  representing  all  sections  of 
organized  labour  in  a large  city.  So  organized  and  conducted  the  "picket- 
ing" in  this  case  was  tantamount  to  a public  declaration  that  any  one 
patronizing  the  respondent' s theatre  was  an  enemy  to  organized  labour;  it 
carried  an  implied  challenge  to  members  of  the  public  to  f.l  aunt  openly  if 
they  dared  the  power  of  organized  labour  and  incur1  Its  animosity 

20  It  is  significant  that  neither  the  Clayton  Act  nor  the  British 

Columbia  Act  permits  persons  "attending  at  or  near"  the  employer's  premises 
to  "persuade"  members  of  the  public  not  to  patronize  tho  employer.  The 
words  "attending  at  or  near"  do  not  appear  at  all  in  the  British  Columbia 
Act.  They  appear  in  the  Clayton  Act,  but  are  restricted  to  "persuading" 
a person  "to  work  or  to  abstain  from  working";  they  do  not  apply  therein 
to  " -persuading"  members  of  the  -public  to  cease  patronizing  an  employer . . 

It  is  apparent  that  a number  of  persons  "attending  at  or  near",  viz.,  in 
front  of  a theatre  for  the  purpose  of  organized  and  militant  patrol  and 
demonstration  create  quite  a different  effect  than  if  it  occurs  at  a place 
30  which  is  not  "at  or  near"  the  theatre;  also  that  an  organized  patrol  and 
mass  demonstration  wherever  it  is  held  will  have  a quite  different  effect 
than  if  "communication"  and  "persuasion"  is  conducted,  quietly  by  individual 
persons  without  an  outward  display  of  organized  force  and  massed  action. 

* * * 


It  is  true  the  words  "in  the  locality"  are  used  in  our  -statute, 

supra.,  but  they  are  limited  expressly  to  warning  or  urging  workmen 

not  to  seek  employment  in  the  locality  affected  by  tho  labour  dispute. 

That  may  be  done  in  the  public  interest  quite  easily,  effectively  and  peace- 
40  fully  without  "attending  at  or  near"  the  employer's  premises  and  engaging 
there  in  militant  and  organized  tactics  under  a covering  atmosphere  of 
moral  coercion  and  intimidation.  For  these  reasons  I am  of  tho  view  that 

the  Trade-unions  Act  of  this  Province  does  not  include  in  itl?' eyunijjbluiiu . 

the  . right  to  “attend  at  or  near'1-  a nlace  to  conduct  a "picket"  thereof  in 
the  manner  alraqfly  flr-^r  1 ' 1,318  " 


However  even  if  the  words  "attending  at  or  near"  could  bo  read, 
into  our  Trade-unions  Act  the  appellants  are  not  entitled  to  succeed.  Mr. 
Chief  Justice  Taft,  in  delivering  the  majority  opinion  of  the  Court  in 
50  Truax  v.  Corrigan,  (1921),  257  U.S.  312,  said,  pp.  327-8: 

"The  patrolling  of  defendants  immediately  in  front  of  the  restau- 
rant on  the  main  street  and  within  five  feet  of  plaintiffs'  premises 
continuously  during  business  hour#,  with  the  banners  announcing  plaintiffs' 
unfairness;  the  attendance  by  the  picketers  at  the  entrance  to  the  restau- 
rant and  their  insistent  and  loud  appeals  all  day  long,  the  constant 
circulation  by  them  of  the  libels  and  epithets  applied  to  employees,  plain- 
tiffs and  customers,  and  the  threats  of  injurious  consequences  to  future 
customers,  all  linked  together  in  a campaign,  were  an  unlawful  annoyance 
60  and  a hurtful  nuisance  in  respect  of  the  free  access  to  the  plaintiffs' 

place  of  business.  It  was  not  lawful  persuasion  or  inducing.  It  was  not 
a mere  appeal  to  tho  sympathetic  hid  uf  would-be  customers  by*  a simple 
statement  of  the  fact  of  the  strike  and  a request  to  withhold  patronage. 

It  was  compelling  every  customer  or  would-be  customer  to  run  the  gauntlet 
of  most  uncomfortable  publicity,  aggressive  and  annoying  importunity, 
libelous  attacks  and  fear  of  injurious  consoquoncos,  illegally  inflicted, 

to  his  reputation  and  standing  in  the  community Violence  could  not 

have  been  more  effective.  It  was  moral  coercion  by  illegal  annoyance  and 

obstruction  and  it  thus  was  plainly  a conspiracy." 

70 
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[in  American  Steel  Foundries  v.  Tri-City  Control  Trades  Council. 
(192l);  257  U.S.  l84J  at  p.  2 64  appears  this  illuminating  passage  concern- 
ing the  legal  rights  of  employees  going  to  work:  "How  far  may  men  go  in 
persuasion  and  communication  and  still  not  violate  the  right  of  those  whom 
they  would  influence?  In  going  to  and  from  work,  mon  have  a right  to  as 
free  a passage  without  obstruction  as  the  streets  afford,  consistent  with 
the  right  of  others  to  enjoy  the  samo  privilege.  We  are  a social  people 
and  the  accosting  by  one  of  another  in  on  inoffensive  way  and  an  offer  by 
10  one  to  communicate  and  discuss  information  with  a view  to  influencing  the 

other' s action  are  not  regarded  as  aggression  or  a violation  of  that  other' s 
rights.  If,  however,  the  offer  is  declined,  as  it  may  rightfully  be,  then 
persistence,  importunity,  following  and  dogging  become  unjustifiable 
annoyance  and  obstruction  which  is  likely  soon  to  savor  of  intimidation. 
From  all  of  this  the  person  sought  to  be  influenced  has  a right  to  be 
free,  and  his  employer  has  a right  to  have  him  free." 


It  cannot  be  said  that  the  members  of  the  public  and  in  parti- 
cular customers  present  and  prospective,  have  not  similar  privileges,*  * * 

20 

This  passage  interpreted  what  was  intended  by  the  Clayton  Act  in 
the  section  permitting  "attending  at  or  near"  for  the  purpose  of  "obtaining" 
or  "communicating"  information  and  "persuading"  a person  to  abstain  from 
working.  It  is  directly  applicable  to  the  interpretation  of  the  terms 
"communicating",  "warning"  and  "urging"  in  the  Trade-unions  Act,  if  the 
latter  statute  permitted  these  acts  to  bo  done  "at  or  near  the  employer's 
premises"  (which  it  does  not,  as  already  pointed  out).  The  words  "peace- 
ful" or  "lawful"  do  not  appear  in  s.  4 of  the  British  Columbia  Act.  But 
they  are  understood;  their  insertion  would  be  declaratory  only.  Legi3- 
30  lative  authority  to  do  an  act  is  an  authority  to  do  it  in  a "lawful"  and 
"peaceful"  manner.  Section  2 of  the  British  Columbia  Act  renders  a trade 
union  liable  in  damages  for  wrongful  acts  of  commission  or  omission  in 
connection  with  a labour  dispute.  For  the  above  reasons  I follow  the  view 
that  "picketing"  the  respondent's  premises  in  the  manner  described  is  not ^ 
.within  the  exemptions  in  the  Trade-unions  Act supra. 

However,  I am  of  the  view  also  there  is  another  ground  fatal  to 
the  success  of  the  appellants.  Even  if  "picketing"  in  t 

were  permi s s ible  under  our  statute,  there  is,  as  I see  1 

40  Therein-"^' ''eflaEXeTa  1 abou r union" t o " warn/'^r^urgi^  members  of  the-^-publlc-^. 
_not  to" patronize~^the  respondent’ s theatreT"  By  s.  20  of  the  Clayton  Act, 
supra,  an  injunction  may  De  'granted.;  "in  any  case  between  an  employer  and 
employees  or  between  employers  and  employees,  or  between  employees  or 
between  persons  employed  and  persons  seeking  employment,  involving,  or 
growing  out  of,  a dispute  concerning  terms  or  conditions  of  employment." 

but  no  injunction  shall  prohibit:  "peacefully  persuading  any  person 

to  abstain  from  working;  or  from  ceasing  to  patronizo. any  party  to 

such  dispute;  or  from  recommending,  advising,  or  persuading  others  by 
peaceful  and  lawful  means  so  to  do." 

50 

It  might  appear  that  the  word  "others"  in  the  second  last  quoted 
line  would  include  persons  other  than  a party  to  the  dispute.  But  it  is 
not  so.  [His  Lordship  then  referred  to  Duplex  Printing  Press  Co.  v. 

Peering  (1921),  257  U.S.  443  and  the  American  Steel  Foundries  case.] 


manner  described 


In  my  view  the  British  Columbia  statute  goes  no  further  in  this 
respect  than  the  Clayton  Act.  The  words  in  s,  4,  supra  of  our  Act  "strike 
or  lockout,  or  proposed  or  expected  strike  or  lockout,  or  other  labour 
grievance  or  trouble"  although  expressed  in  different  phraseology  have  no 
60  larger  meaning  than  the  words  in  the  Clayton  Act,  supra , "involving  or 

growing  out  of  a dispute  concerning  terms  or  conditions  of  employment ' 

The  immunity  given  in  s.  4 of  the  British  Columbia  Act  in  respect  to 
|| warning"  or  "urging"  persons  not  to  patronize  an  employer  is  confined  to 
"workmen,  artisans,  labourers,  employees,  or  other  persons." 


70 


1 Other  persons"  is  limited  thereby  as  well  as  by  the  context  to 
persons  or  tne  same  genus  as  workmen,  artisans.  -Laboimjrg  p™p  1 


that  is  1]q  say,_  of  the  genus  who  are  proximatelv  and  substantially  con- 
cerned" a3  £jjEMes  to  an  actual  dispute  which  affects  the  ter^s ,„ancL,- 
ditions  of  theirown  employment,  past,  present  or  prospective--vide 
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Duplex  Ptg.  Press  Co.  v.  Peering,  supra,  and  American  Steel  Foundries  v. 
Tri-City  Central  Trades  Council,  supra.  "Workmen"  in  the  English  Act  of 
1906,  fc.  1+7);  was  declared  to  mean  "All  persons  employed  in  trade  or 
industry,  whether  or  not  in  the  employment  of  the  employer  with  whom  a 
trade  dispute  arises."  (s.  5(3)) 

No  such  extension  of  the  term  appears  in  the  British  Columbia 
st atut e . There  is  nothing  in  our  Trade-unions  Aot-J^.dj^iAa&^ttoat,  the 
10  right,  to  "warn"  or  "urge"  against  patronizing  an  employer  party... to,  the 

dispute  is  to  do  more  than  enable  a labour  union  without  legal  liability 

.therefor  to  warn  and  urge  persons  affected  by  the  complained-of  action  of 
gTpar'ticular  Employer , not'  to"  patfgnize  him".  There  is  notlmig' InTthe  ‘ 

statute  to~~indicate  that  the  right  to  "warn"  or  "urge"  against  patronizing 
an  employer  party  to  a labour  dispute  is  to  extend  to  the  exorcise  of 
intimidation  and  moral  coercion  of  his  customers  actual  or  prospective. 

Counsel  for  the  appellants  contended  also  that  they  had.  the 
right  at  common  law  to  "picket"  as  they  did,  because  their  intention  in 
20  doing  so  was  to  further  their  own  union  trade  interests;  that  any  injury 

to  respondent  was  incidental  to  the  "picketing"  and  not  the  primary  purpose 
of  the  picketing.  The  second  principle  discussed  in  Sorrell  v.  Smith, 
[1925]  A.C.  700,  was  relied  on,  viz.:  "If  the  real  purpose  of  the  combina- 
tion is,  not  to  injure  another,  but  to  forward  or  defend  the  trade  of 
those  who  enter  into  it,  then  no  wrong  is  committed  and  no  action  will 
lie,  although  damage  to  another  ensue." 


30 


But  Sorrell  v.  Smith  was  not  a "picketing"  case;  it  did  not  in- 
volve  an  issue  arising  out  of  the  relation  of  employeF~inT'',^^I^ee'. . . . . 7 

Finally  it  did  not  involve  the  issue  with  which  we  are  concerned 
in  this  case,  viz,,  the  right  of  a labour  union  to  picket  an  employer  in 
order  to  enforce  its  interprotation~of  a contract  with  him . 


But  if,  notwithstanding  the  distinction  in  basic  facts,  it  is 
still  sought  to  apply  Sorrell  v.  Smith  to  a labour  controversy  within  or 
without  the  Trade-unions  Act  of  this  Province,  it  must  be  read  in  the 
light  of  its  own  background  of  which  the  English  Trade  Disputes  Act  of 
1906  forms  a part;  s.  3 thereof  provides  in  part:  "An  act  done  by  a 
bo  person  in  contemplation  or  furtherance  of  a trade  dispute  shall  not  be 

actionable  on  the  ground  only that  it  is  an  interference  with 

the  trade,  business,  or  employment  of  some  othor  person " 


Furthermore,  s.  Ml)  of  the  said  Act  specifically  provides  that 
no  Court  shall  entertain  an  action  against  a labour  union  for  any  tortious 
act,  committed  by  it  or  on  its  behalf.  If  Sorrell  v.  Smith  could  be 
freed  from  its  background  and  applied  to  a labour  controversy  in  this 
Province  in  my  view  the  first  principle  therein  discussed  would  apply 
to  the  facts  of  this  case,  viz.,  "A  combination  of  two  or  more  persons 
50  wilfully  to  injure  a man  in  his  trade  is  unlawful  and,  if  it  results  in 
damage  to  him,  is  actionable." 

As  pointed  out  previously,  the  purpose  of  "picketing"  in  this 
case  was  to  injure_the  respondent  in  its  trade,  so  that  it  Trould  be 
compeTled~Ey^  lo  s s of  revenue  to  accepF~the  Union'siriterpretation  of  its 
contract  or  go  ont~of  business.  The  UniorT could  not  further  its  trade 
interest  IrTThis  case  without  first so  injuring  the  respondent' s business 
that  it  would  be  compelled  to  do  one  or  the  other.  The  primary  purpose 
was  to  injure  the  respondent's  business.  In .1urx^to-...ne spopdent. 1 s business 
60  was  not  an  incidental,  consequential  or  ancillary  consideration;  it  ~was  ' 
the  primar^rraiil  'pivuLhl  consideration^  Furtherance  "oi^the  Union' s trade 
interest  would  bo  effected  by  the  injury  caused  to  respondent's  business.... 

Then  comes  the  second  important  question  to  be  determined,  viz., 
if  what  was  done  was  within  the  Trade-unions  Act  exemptions  whether  the 
appellants  could  exercise  their  statutory  exemptions  to  enforce  the  Union' s 
interpretation  of  its  contract  with  the  respondent?  Study  of  the  Trade- 
unions  Act,  supra,  fails  to  disclose  any  such  extraordinary  powers.  There 
is  no  indication  therein  that  a labour  union  which  is  a party  to  a con- 
70  tract,  has  acquired  by  that  statute  any  wider  or  different  remedies  for  its 
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interpretation,  enforcement  or  rescission  than  those  possessed  under  our 
lav  by  any  other  contracting  party.  IxL.mzj^er.^-J^^mimitl^^conferred^ 
u-pon  a labour  Union  by  the  statute  do  not  apply  during  the  oxr^enc'e'  oY'  aT* 
~oont r ac t— toZvh  1 c h_t hg^  Lapour  UnToiTTSnOE^^^  c onceming 

the  j nt.  eyp-r.fiAa.hi  on  _of  such  contract  is  not  in  my  view  a labour  dispute 
within  meaning  of  the  Trade-unions  Act.  When  the  Union  entered  inEo 
and  accepted  "the  contract^TTEereby “ eliminated  all  need  for  the  exorcise 
of  the  statutory  immunities  as  a weapon  to  protect  its  trade  interests; 

10  for  it  is  to  be  assumed  with  this  weapon  at  its  command  the  Union  would 
not  have  entered  into  the  contract  if  the  conditions  and  terms  of  employ- 
ment had  not  been  acceptable  to  it.  In  fact,  by  using  the  strike  as  a 
weapon  it  had  compelled  the  respondent  to  enter  into  the  contract,  it  now 
seeks  by  "picketing"  and  other  means  to  force  him  to  vary.  If  the 
employer  committed  a breach  of  the  contract  the  Union  had  its  remedy  in 
the  Courts. 

The  argument  of  counsel  for  the  appellants  in  plain  words  amounts 
to  this:  That  a trade  union  which  has  entered  into  a contract  with  an 
20  employer  may,  in  the  furtherance  of  what  it  asserts  to  be  its  trade  in- 
terests, compel  the  employer  to  accept  its  interpretation  of  the  contract 
without  recourse  to  the  Courts.  This  is  an  attempt  to  impose  a law  which 
has  no  authority  behind  it  beyond  the  physical  and  economic  power  of  the 
particular  group;  by  these  means  it  is  sought  to  ignore  and  to  over-awe 
the  agencies  of  law  enforcement.  It  seeks  to  supplant  the  law  of  the  land 
by  the  demands  of  the  particular  group  which  seeks  tho  furtherance  of  its 
own  trade  interests.  It  is  an  effort  to  set  up  a particular  group  as  the 
judge  of  tho  legality  of  its  own  acts  and  as  the  final  arbiter  of  its 
conduct.  It  seeks  to  override  tho  "rule  of  law"  which  remains  to  this 
30  day  as  the  chief  rampart  of  a legal  system  built  upon  protection  of  in- 
dividual liberty. ....... 

Tho  concept  that  an  organized  group  may  enforce  upon  others  its 
interpretation  of  the  law  or  of  its  contractual  obligations  by  economic 
or  physical  force  without  an  appeal  to  tho  Courts  of  tho  land  to  determine 
the  legal  rights  involved  is  of  itself  a determined  attempt  to  ignore  the 
"rule  of  law"  and  as  such  is  fundamentally  inconsistent  with  our  system  of 
law.  Any  attempt  to  place  labour  or  business  controversies  outside  of 
organized  society  and  refuse  to  subject  them  to  social  controls  is  re- 
40  pugnant  equally  to  our  common  law  and  our  statute  law.  Industrial  and 
business  relations  and  the  activities  of  both  labour  and  capital  must  be 
regulated  according  to  legal  principles  if  chaos  is  to  be  averted 

The  foregoing  analyses  have  led  me  to  the  conclusions  (l)  the 
exemptions  in  the  Trade-unions  Act,  supra,  do  not  apply  to  the  oontract 
in  issue  here.  The  statute  does  not  apply  to  this  contract.  (2)  Even  if 
this  were  not  so  yet  in  no  event  whether  under  the  statute  or  at  common 
law,  were  the  appellants  permitted  (a)  to  engage  in  the  mass  demonstration 
in  front  of  the  respondent' s premises;  (b)  to  patrol  and  picket  the 
50  respondent's  premises  in  the  manner  described;  (c)  to  intercept,  and 
distribute  handbills  of  the  nature  described  to  present  or  prospective 
customers  at  or  near  the  respondent' a premises;  (d)  to  warn  or  urge  persons, 
not  proximately  and  substantially  affected  by  this  dispute  in  the  terms 
and  conditions  of  their  own  employment  past,  present  or  prospective,  to 
refrain  from  patronizing  the  respondent' s theatre. 

Whether  it  is  desirable  that  labour  unions  shall  possess  all  or 
any  of  the  above  powers  is  not  for  the  Courts,  but  for  the  Legislature  to 
decide.  That  it  was  the  purpose  of  the  Legislature  to  grant  labour  unions 
60  certain  immunities  and  protection,  as  well  as  to  subject  them  to  liability 
for  wrongful  acts,  is  evidenced  in  the  Trade-unions  Act.  The  language  and 
context  of  that  statute  cannot  be  strained  however  to  include  exemptions 
equivalent  to  the  exercise  of  what  is  virtually  an  economic  blockade  of  a 
small  business  by  the  organized  labour  union  resources  of  a large  city. 

Appeal  dismissed. 

[Cf.  Cooper,  The  Fiction  of  Peaceful  Picketing,  (1936)  35  Mich. 

L.  Rev.  73;  E skin , The  Legality  of  "Peaceful  Coercion"  in  Labor  Disputes, 

70  (1937)  85  U.  of  Pa.  L.  Rev.  456;  Note,  The  Status  of  Labor' s Right  te 

Picket,  (1946)  32  Va.  L.  Rev.  1022. 
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Cf.  4 Restatement  of  the  Law  of  Torts  (1939) > s.  789: 

"Performance  by  an  employer  of  an  agreement  with,  or  for  the  benefit  of, 
his  employees,  or  of  a duty  imposed  by  law  the  benefit  of  which  accrues 
in  whole  or  in  part  to  hi3  employees,  is  a proper  object  of  concerted 
action  by  his  employees. 

Comment  a.;  The  rule  stated  in  this  Section  applies  whother  or  not 

another  remedy  is  available When  the  agreement  or  duty  violated  by 

the  employer  is  of  the  kind  stated  in  this  Section,  his  employees  may  seek 
10  performance  by  such  concerted  action  against  the  employer  as  they  are 

privileged  to  take  for  any  other  proper  object.  It  is  not  necessary  that 
the  employer' s non-performance  affect  all  the  employees;  it  is  sufficient 
that  it  affects  some  of  them.  Nor  is  it  necessary  that  the  employees' 
interpretation  of  the  contract  or  duty  be  correct;  it  is  sufficient  that 
they  in  good  faith  believe  their  interpretation  to  be  correct,  if  the 
proper  interpretation  has  not  been  adjudicated.  It  is,  however,  necessary 
that  the  contract  or  duty  affect  the  employees  as  employees." ] 


20  Note  on  Picket  Line  Language  and  Signs 

The  terms  "strikebreaker",  "scab",  "blackleg",  etc.  and  "strike" 
signs  and  "unfair"  signs  are  familiar  concomitants  of  labour  disputes. 

Such  language  and  signs  have  been  before  the  Canadian  courts  in  numerous 
cases:  see  Hugo  v.  Todd  (1889),,  1 B.C.R.  part  2,  369  (plaintiff  referred  to 
as  "blackleg"  in  statement  in  newspaper);  Rex  v.  Elderman  (1911),  45  N.S.R. 
389  (use  of  word  " scab"  as  breach  of  a municipal  by-law  prohibiting 
abusive,  insulting  or  provoking  language);  Mere t sky  v.  Arnt field  (1922), 

21  O.W.N.  439  ("unfair"  sign);  Dick  v.  Stephenson,  [1923]  3 W.W.R.  761 
30  ("fair"  sign  leaving  inference  plaintiff  unfair);  Robinson  v.  Adams  (1924), 
56  O.L.R.  217;  and-  see  the  cases  reproduced  in  this  chapter.  See  also 
1 Teller,  Labor  Disputos  and  Collective  Bargaining,  s.  126. 


Note  on  Picketing  and  Free  Speech;  The  Law  in  the  United  States. 

The  Canadian  cases  on  picketing  should  be  studied  from  the  stand- 
point of  separating  the  "patrolling"  element  from  tho  "speech"  element; 
in  this  latter  respect,  it  appears  fairly  clear  that  a distinction  (at 
40  least  in  words)  has  been  drawn  between  "communicating  information"  and 
"persuasion"  or  "coercion",  etc. 


50 


Recent  case-law  in  the  United  States  has  brought  picketing  under 
the  protection,  to  an  extent  not  yet  precisely  defined,  of  the  constitu- 
tional guarantee  of  freedom  of  speech:  see  Thornhill  v.  Alabama  (1940), 

310  U.S,  88;  Carlson  v.  California  (1940),  310  U.S.  106;  American  Fodora- 
tion  of  Labor  v.  Swing  (1941),  312  U.S.  32 1;  Milk  Wagon  Drivers  Union  v. 
Meadowmoor  Dairies,  Inc,  (1941)  312  U.S.  287;  Bakery  £.  Pastry  Drivers  & 
Helpers,  Local  802  v.  Wohl  (1942),  315  U.S.  769;  Carpenters  & Joiners  Union 
v.  Ritter's  Cafe  (1942),  315  U.S.  722;  Cafeteria  Employees  Union  v.  Angelos 
(I943),  320  U.S.  293.  The  identification  of  picketing  with  free  speech 
has  been  both  reprobated  and  approbated:  see  Teller,  Picketing  and  Free 
Speech,  (1942)  56  Harv.  L.  Rev.  180;  Dodd,  Picketing  and  Free  Speech;  A 
Dissent , (1943)  56  Harv.  L.  Rev.  513;  Teller,  Picketing  and  Free  Speech: 

A Reply  (1943)  56  Harv.  L.  Rev.  532;  Jaf f e , In  Defense  of  the  Supreme 
Court1 9 Picketing  Doctrine,  (1943)  4l  Mich.  L.  Rev.  1037;  Dodd,  The  Supreme 
Court  and  Organized  Labour,  1941  - 1945,  (1945)  58  Harv.  L.  Rev.  1018,  at 
p.  1054  et  seq.;  Note,  Picketing  and  Free  Speech  Since  the  Ritter's  Cafe 
Decision,  (1946)  59  Harv.  L.  Rev.  1123. 


«-  4 Restatement  of  the  Law  of  Torts  (1939) 


Section  779*  Fair  Persuasion  --  Picketing. 


(l)  As  used  in  this  Chapter,  "fair  persuasion"  means  argument, 
exhortation  or  entreaty  addressed  to  a person  without 

(a)  threat  of  physical  harm  or  economic  loss,  or 

(b)  molestation  or  harassment,  or 

70  (c)  material  and  fraudulent  misrepresent at ions. 
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(2)  Picketing  at  or  near  another' s pL&ce  of  business  for  the 
purpose  of  persuading  third  persons,  in  accordance  with  the  standards 
stated  in  Subsection  (1),  to  adopt  a course  of  conduct  toward  his  business 
is  a form  of  fair  per, suasion  of  the  third  persona  if  access  to  the  place 
of  business  is  not  materially  obstructed  thereby. 

Comment  e.  Molestation  and  harassment.  Argument,  exhortation  or  entreaty 
does  not  cease  to  be  fair  persuasion  merely  because  the  parson  sought  to 
10  be  persuaded  is  annoyed  by  it.  Nor  does  it  cease  to  be  fair  persuasion 
by  being  persistently  made.  Molestation  or  harassment  generally  involves 
other  factors  in  addition  to  the  use  of  language;  for  example,  constant 
shadowing  of  the  person  sought  to  be  induced,  persistent  selection  of 
opportunities  to  implore  him  at  times  which  are  most  embarrassing  to  him, 
continuous  shouting  of  the  argument  from  the  street,  for  instance,  while 
he  is  trying  to  sleep  in  his  bedroom  or  is  entertaining  guests,  and  the 
like. 

Section  798.  Inducement  of  Workers  to  Withhold  Services. 

20 

Employees  who,  for  a proper  object,  induce  workers  by 

(a)  fair  persuasion  or 

(b)  discipline  under  the  lawful  usages  of  the  labor  union  of 
which  they  are  members 

to  withhold  their  services  from  the  employer  are  not  liable  to  him  for 
harm  caused  thereby. 

Section  799*  Inducement  of  Third  Persons  by  Fair  Persuasion. 

30  Employees  are  not  liable  to  their  employer  for  harm  caused  by 

inducing  third  persons  through  fair  persuasion  and  for  a proper  object 
to  refrain,  during  their  dispute  with  the  employer,  from 

(a)  patronizing  him  or  buying  from  any  one  else  goods  or 
services  sold,  produced  or  processed  by  him,  or 

(b)  furnishing  him,  directly  or  indirectly,  with  goods  or 
services  for  his  business,  or 

(c)  supplying  his  customers  on  his  behalf  with  goods  or 
services  which  their  concerted  action  seoks  to  prevent 
him  from  supplying  himself,  or 

4-0  (d)  being  engaged  on  a job  on  which  ho  also  is  engaged. 

[As  to  inducement  of  employers  of  third  persons  and  inducing 
patrons  or  suppliers  of  third  persons,  soo  4-  Restatement  of  the  Law  of 
Torts  (1939),  ss.  800  and  801. ] 


Note  on  Secondary  Picketing 

A problem  of  secondary  picketing  arises  where  a union  or  employees 
50  engaged  in  a primary  dispute,  say  with  a manufacturer,  picket  the  premises 
of  a retailer  who  buys  the  manufacturer's  product.  Canadian  case  law  has 
not  faced  this  problem  squarely.  The  Crofter  case,  supra  p.  68  gives  some 
lead  on  the  question  of  secondary  boycott  rather  than  secondary  picketing. 
The  case  law  in  the  United  States  on  the  matter  is  collected  and  discussed 
in  1 Teller,  Labor  Disputes  and  Collective  Bargaining,  ss.  122  and  12 3. 

See  also,  Hellerstein,  Secondary  Boycotts  in  Labor  Disputes,  (1938)  4-7 
Yale  L.J.  3 W. 


60 


171. 


Labour  Lav  - Chapter  JV 

4.  The  Labour  Injunction. 

SPRINGHEAD  SPINNING  CO.  v.  RILEY.  In  the  Court  of  Equity.  1868.  L.  R. 

““  6 Eq.  551. 

Demurrer  to  a bill  filed  by  plaintiff,  carrying  on  business  as 
cotton  spinners,  seeking  to  enjoin  two  officers  of  a trade  union,  as  well 
on  their  own  behalf  as  on  behalf  of  all  other  members  of  the  trade  union, 
and  also  a printer,  from  printing  or  publishing  placards  or  advertisements 
10  urging  workers  not  to  enter  into  plaintiff*  s employment  pending  the  settle- 
ment of  a strike  which  had  resulted  from  a proposal  by  plaintiff  to  re- 
adjust wages.  Plaintiff  alleged  and  adduced  evidence  that  it  wa3  prevented 
by  defendants’  acts  from  carrying  on  business  and  hence  suffered  pecuniary 
loss. 


MALINS  V.C.  (after  stating  the  facts,  and  referring,  inter  alia, 
to  the  Combination  Act,  1825  , 6 Geo.  4,  c.  12 9 ):  Those  Acts  have  received 
an  authoritative  construction  in  the  direction  of  Mr.  Earon  Bramwell  to  the 
Jury  in  the  case  of  Reg,  v,  Pruitt,  (1867)  10  Cox  C.C,  592.  The  substance 
20  of  that  judgment,  in  which  I entirely  concur,  is  this:  That  every  man  is 
at  liberty  to  induce  others,  in  the  words  of  the  Act  of  Parliament,  "by 
persuasion  or  otherwise",  to  enter  into  a combination  to  keep  up  the  price 
of  wages,  or  the  like;  but  directly  he  ent ern^into. ^.c ombinat ion  which  has 
as  its  object  intimidation  or  violence . or.  interfering  -with-  the  perfect  — 
Tr^HdomT'of  action  of"  another  man,  it  then  becomes  an  offence  not  only  at  __ 
common  law,  but  also  an  offence  punisnaDie  py  the  express  enactment 
Act~i S^Geo.  4,  c.  129,  It  is  clear,  therefore,  that  the  printing  and 
publishing  of  these  placards  and  advertisements  by  the  Defendants,  admitted- 
ly for  the  purpose  of  intimidating  workmen  from  entering  into  the  service 
30  of  the  Plaintiffs,  aro  unlawful  acts,  punishable  by  imprisonment  under  the 
6 Geo.  4,  c.  129,  and  a crime  at  common  law. 

But  if  those  acts  amount  to  the  commission  of  a crime  only,  it 
is  clear  that  this  Court  has  no  jurisdiction  to  restrain  thorn.  * * * 

The  jmH  pfljr.t.lnn  nf  this  Court  is  to  protect  property,  and  it  

will  interfere  by  injunction  to  stay  any  proceedings,  whether,.^  ... 

.with  crime" ornot.,— which  go.,  to.  the  ImmodiateT  or  tend  to  the  ultimate, 
destruction  of  property,  or  to  make  it  less" ^ valuaEIellor. _c.omfort able.  ,fnr_ 

40  jise  or  occupation*.  It  will  interfere  to  prevent  the  destruction  of  property, 
as^shero^B^'^wnSes*  v.  Bettle,  33  L.J.  Ch.  451.  * * * 

It  is  distinctly  charged  by  this  bill,  and  it  is  consequently 
admitted  by  the  demurrers,  that  the  acts  of  the  Defendants  which  are  com- 
plained of  do  tend  to  the  immediate  destruction  of  the  value  of  the  Plain- 
tiffs' property... If  the  Defendants  Riley  and  Butterworth  had  carried 

on  a manufactory  in  the  neighbourhood  of  the  Plaintiffs'  works,  and  had 
by  any  process  poured  noxious  vapours  into  the  Plaintiffs'  mill  to  such  an 
extent  as  to  render  it  impossible  for  them  to  procure  workmen  to  carry  on 
50  their  operations,  that  would  have  beem  a nuisance  tending  to  the  destruc- 
tion of  the  Plaintiffs'  property  which  this  Court  would  have  restrained  by 
injunction;  and  so  it  would  if  the  Defendants  had,  by  darkening  their 
ancient  lights,  rendered  it  impossible  or  oven  difficult  to  carry  on  their 
trade;  and  so  if  the  Defendants  had,  by  constructing  a material  obstruction, 
such  as  building  a wall,  rendered  the  access  by  the  workpeople  of  the 
Plaintiffs  to  their  mill  impossible.  Why  should  the  Defendants  be  less 
amenable  to  the  jurisdiction  of  this  Court  bee ausi~~ bhey'^ro ceTd~l^~d~e et r oy 
- the  v alu e_. of  _jbhe -PXaIn£Iffs ^property  In  ^another  but  not  less  efficacious 
mode , namely,  Jby-thnlr  .thrjfafs . and  infimidat i on  rendering  if  impossible'' “ 

60  for' the  Plaintiff 3 to  obtain  workmen,  without  whose  assistance  the  property 
'become^'Tritei,ly'''Vaj.ue.Le«f  ^ t.hm  pwponon  nf  *rade? 

The  truth,  I apprehend,  is,  that  the  Court  w.ll„jln±nrfere-to 

prevent  acts  amounting  to  crime,  if  they  do  not  stop  at  crime,  but  also 

_go  to  the  destruction  or~qLe t e r ior af i on  of  the  value  of  property.  * * * 


In  the  present  case,  the  acts  complained  of  are  illegal  and 
criminal  by  the  Act  of  Goo.  4,  and  it  is  admitted  by  the  demurrers  that 
they  were  designedly  done  a3  part  of  a scheme,  by  threats  and  intimidation, 
70  to  prevent  persons  from  accepting  work  from  the  Plaintiffs,  and,  as  a 
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consequence,  to  destroy  the  value  of  the  Plaintiffs’  property.  It  is, 
in  my  opinion,  within  tho  jurisdiction  of  this  Court  to  prevont  such  or 
any  other  mode  of  destroying  property,  and  the  demurrers  must,  therefore, 
be  overruled 

In  coming  to  this  conclusion  I desire  to  be  understood  as  de- 
ciding simply  on  what  appears  upon  this  bill  and  these  demurrers.  For 
the  reasons  I have  stated  I overrule  these  demurrers,  because  the  bill 
10  states,  and  thfe  demurrers  admit,  acts  amounting  to  the  destruction  of 

property.  Upon  the  general  question  whether  this  Court  can.  interfere  to 
prevent  these  unlawful  proceedings  by  workmen  issuing  placards  amounting 
to  intimidation,  and  whether  acts  of  intimidation  generally  would  go  to 
the  destruction  of  property,  that  will  probably  have  ultimately  to  be  de- 
cided at  the  hearing  of  this  cause.  In  the  meantime  I would  only  make 
this  observation,  that  by  the  Act  of  Parliament  it  is  recited  that  all 
such  proceedings  are  injurious  to  trade  and  commerce,  and  dangerous  to  the 
security  and  personal  freedom  of  individual  workmen,  a3  well  as  the 
security  of  the  property  and  persons  of  the  public  at  largo;  and  if  it 
20  should  turn  out  that  this  Court  has  jurisdiction  to  prevont  those  mis- 
guided and  misled  workmen  from  committing  these  acts  of  intimidation,  which 
go  to  the  destruction  of  that  property  which  is  tho  source  of  their  own 
support  and  comfort  in  life,  I can  only  say  that  it  will  be  one  of  the 
most  beneficial  jurisdictions  that  this  Court  ever  exercised. 

Demurrer  overruled. 


B0BINS0U  v.  ADAMS;  PATZAIBK  v.  ADAMS.  In  the  Ontario  Appellate  Division. 

30  1924.  56  O.L.E.  217. 

WEIGHT  J.  In  these  two  cases  th©  plaintiffs  move  for  orders 
continuing  the  injunctions,  granted  by  a Local  Judge  at  Hamilton,  restrain- 
ing the  defendants,  their  servants,  workmen,  agents,  members,  and.  any 
committee  thereof,  from  exhibiting  notices  in  and  about  the  vicinity  of 
the  plaintiffs’  theatres  in  the  city  of  Hamilton. 

A substantive  motion  is  also  made  in  each  case  to  enlarge  the 
scope  of  the  injunction  so  as  to  restrain  the  defendants  and  each  of  them, 
40  their  servants  and  agents,  from  publishing,  by  moans  of  hand-bills  or 
banners  or  otherwise,  any  defamatory  statements  of  or  concerning  the 
theatres  owned  by  the  plaintiffs,  and  from  watching  or  besetting  the  said 
theatres  for  the  purpose  of  persuading  or  otherwise  preventing  any  person 
or  persons  from  entering  the  same,  etc,  * * * 

Without  entering  into  a discussion  of  the  law  applicable  to 
cases  of  picketing  by  members  of  a labour  union,  I think  I should  follow 
the  decision  of  Mr.  Justice  Eose  in  Meretsky  v.  Amtfield  (1922 ),  21  O.W.N. 
439.  The  ants  complained  of  in  that  case  were  similar  in  many  respects  to 
50  those  alleged  by  the  plaintiffs  in  the  present  actions. 

There  will  be  an  order  restraining  the  defendants  and  each  of 
them,  their  servants  and  agents,  etc.  from  publishing,  by  means  of  hand- 
bills or  banners  or  otherwise,  the  statements  complained  of  by  the  plain- 
tiffs as  defamatory  and  from  watching  or  besetting  the  theatres  for  the 
purpose  of  persuading  or  otherwise  preventing  persons  from  entering  the 
same,  or  for  the  purpose  of  persuading  or  otherwiso  preventing  persons  from 
working  for  tho  plaintiffs,  or  in  the  theatres,  or  for  any  other  purpose, 
and  from  procuring  or  endeavouring  to  procure  any  person  or  persons  to 
60  break  his  or  their  contracts  with  tho  plaintiffs  or  with  tho  theatres. 

The  defendants  appealod. 

LATCHFOBD  C.J.  * * * I do  not  think  a proper  case  for  an  order 
enjoining  tho  defendants  in  tho  manner  stated  wa3  made,  and  that  therefore 
the  injunction  should  be  dissolved  and  the  appeal  allowed  with  costs.  The 
defendants  will  bo  well-advised  if,  pending  the  trial,  they  do  nothing 
that  may  provoke  a breach  of  the  peace  or  subjoct  them  to  liability  of  any 
kind. 
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MIDDLETON  J.A.  * * * The  equitable  jurisdiction  of  a civil  court 
cannot  properly  be  invoked  to  suppress  crime.  Unlawful  acts  which  are  an 
offence  against  the  public,  and  so  fall  within  the  criminal  law,  may  also 
be  the  foundation  of  an  action  based  upon  the  civil  wrong  done  to  an  in- 
dividual, but  when  Parliament  has.  In  the  public  ..interest,  forbidden  cer-_ 
tain  agbe-and-magT^them-  -an-of  fence -against . .the  law  of  the  land,  then, 
unless  a right  to  property  is  affected,  the  civil  courts  should  not  _ 
attempt  to  interfere  and*  forbid  by  their  injunction  that  which  has  already^ 
10  been  forbidden  dv  parliament  itself.  -Much  re  as  should  the  courts  inter- 
fere when  the  thing  complained  of  is  not  within  the  terms  of  the  criminal 
law,  although  it  may  be  rightly  regarded  as  objectionable  or  even  immoral, 
for  then  the  civil  courts  by  injunction  are  attempting  to  enlarge  and 
amend  the  criminal  law.  Government  by  injunction  is  a thing  abhorrent  to 
the  law  of  England  and  of  this  Province. 


The  fact  that  the  criminal  law  emanates  from  the  Dominion,  and 
the  civil  law  from  the  Province,  and  that  our  courts  are  created  by  the 
Province,  only  serves  to  manifest  the  desirability  of  refraining  from  any 
20  assumption  by  the  civil  courts  of  a power  to  regulate  public  conduct. 


The  questions  of  trades  unionism  and  of  tho  open  shop  and  of 
how  far  those  who  advocate  the  one  as  against  the  other  should  be  per- 
mitted to  go  in  endeavouring  to  uphold  and  enforce  their  views,  are 
essentially  matters  for  Parliament  and  quito  foreign  to  civil  courts. 


The  Court  of  Chancery,  notwithstanding  all  this,  asserted  its 
rights  to  -protect  nronerty  by  means  of  its  Injunction.  This  jurisdiction.  ~ 
was  bag<?fl  snt.j yel  j npon  tho  Idea  of  -protecting  the  property  of  ±ha.  plain-.  t 
30  gbiff  against  the  wrongful  act  of  the  defendant,  and  was  quite-  independent 
of  any  c ons iderat i’nr>-nf._t r^,friifY,e  or  the  act  complained  of  as  viewed 
from  the  standpoint  of  the  criminal  law,  _ This  jurisdiction  is  exemplified 
in  nuisance  cases,' 


It  is  safe  to  say  that  tho  Court  of  Chancery  never  granted  an 
injunction  in  aid  of  the  criminal  law,  or  as  supplementing  the  criminal 
law,  if  it  was  found  to  be  inefficient.  * * * 

The  case  of  an  injunction  restraining  the  publication  of  de- 
40  famatory  statements  may  at  first  sight  appear  to  be  in  conflict  with  what 
I have  indicated;  but,  when  tho  cases  arc  looked  at,  it  will  bo  seen  that 
they  very  strongly  support  the  views  presented.  The  foundation  of  the 
jurisdiction  of  the  Supreme  Court  to  grant  an  injunction  restraining  tho 
publication  of  a libel  is  found  not  in  the  Court  of  Chancery  but  in  the 
Common  Law  Courts  under  the  provisions  of  the  Common  Law  Procedure  Act 
authorising  these  Courts  to  grant  injunctions.  * * * 

I discuss  these  matters  to  this  extent,  as  their  consideration 
seems  to  have  been  ignored  in  the  Court  below.  I find  myself  unable  to 
50  determine  their  application  in  the  case  in  hand.  The  material  is  so  un- 
satisfactory and  meagre  that  any  attempt  to  deal  with  the  merits  must  fail. 

I agree  that  it  is  better  now  to  determine  nothing  save  that  no  case  has, 
upon  the  material  before  us,  been  made,  warranting  the  granting  of  any 
interim  injunction.  All  else  should  b©  left  for  the  hearing. 

The  cases  which  I have  quoted  indicate ,the_ necessity  of  great  .cart  __ 
being  exercised  upon  applications  for  an  interim  injunction  in  oases  such 
this.  It  may  be  that  at^^tlio  trial  the  plaintiff  may  bo  able  to  shew  some” 
sufficient  reason  to  justify  tho  granting  of  an  injunction  on  tho  theory 
60  that  a nuisance  has  been  established  upon  the  lines  indicated  in  Lyons  (J, ) 

& Sons  v.  Wilkins.  [1899]  1 Ch.  255,  at  p.  267.  Possibly  a case  may  bo 
made  out  establishing  the  publication  of  defamatory  statements  calculated 
to  injure  the  plaintiff  in  his  buoiness,  as  was  shown  in  tho  case  of 
Hermann  Loog  v.  Bean  (1884),  26  Ch.D.  3 06.  It  must,  however,  not  be  for- 
gotten that  It  is  not  defamatory  to  state  truthfully  of  a buoiness  man  that 
he  will  not  employ  the  members  of  a trades  union  in  his  business. 

Appeal  allowed. 
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[Masten  and  Orde  JJ.A.  agreed  in  the  result  and  in  the  reasons 
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of  Latchford  C.J.  and  Middleton  J.A,  See  Dallas  v.  Felek,  [193^1  O.vr.N. 
247,  refusing  to  enjoin  watching  and  besetting  because  the  remedy  there- 
for lay  in  criminal  prosecution.  See  also  Bubenstein  v.  Kumer,  [1940 ] 

2 D.L.R.  691  (Ont.).But  see  Cumberland  Coal  & By.  Co.  v.  McDougall  (1910), 
44  N.S.R.  535,  9 E.L.B.  204.1 


10 


TKUAX  v.  CORRIGAN.  In  the  Supremo  Court  of  the  United  States.  1921. 

257  u.s.  312. 

TAFT  C.J.  * * * Plaintiffs*  business  is  a property  right... 


EDIMES  J.  (dissenting)  * * * Delusive  exactness  is  a source  of 
fallacy  throughout  the  law.  By  calling  a business  "property"  you  make  it 
seem  like  land,  and  lead  up  to  the  conclusion  that  a statute  cannot  sub- 
stantially cut  down  the  advantages  of  ownership  existing  before  the  statute 
was  passed.  An  established  business  no  doubt  may  have  pecuniary  value 
and  commonly  is  protected  by  law  against  various  unjustified  injuries. 

But  you  cannot  give  it  definiteness  of  contour  by  calling  it  a thing.  It 
20,  is  a course  of  conduct  and  like  other  conduct  is  subject  to  substantial 
modification  according  to  time  and  circumstances  both  in  itself  and  in 
regard  to  what  shall  justify  doing  it  a harm. 

BRANDEIS  J.  (dissenting)  * * * The  employer  has,  of  course,  a 
legal  right  to  carry  on  his  business  for  profit;  and  incidentally  the 
subsidiary  rights  to  secure  and  retain  customers,  to  fix  such  prices  for 
his  product  as  he  deems  proper,  and  to  buy  merchandise  and  labor  at  such 
prices  as  he  chooses  to  pay.  This  right  to  carry  on  business--be  it  called 
liberty  or  property- -has  value;  and,  ho  who  interferes  with  the  right 
30  without  cause  renders  himself  liable.  But  for  cause  the  right  may  be  in- 
terfered with  and  even  be  destroyed.  Such  cause  exists  when,  in  the  pur- 
suit of  an  equal  right  to  further  their  several  interests,  his  competitors 
make  inroads  upon  his  trade,  or  whon  suppliers  of  merchandise  or  of  labor 
make  inroads  upon  his  profits.  What  methods  and  moans  are  permissible  in 
this  struggle  of  contending  forces  is  determined  in  part  by  decisions  of 
the  courts,  in  part  by  acts  of  the  legislatures.  The  rules  governing  the 
contest  necessarily  change  from  time  to  time.  For  conditions  change;  and, 
furthermore,  the  rules  evolved,  being  merely  experiments  in  government, 
must  be  discarded  when  they  prove  to  be  failures. 

40 

Practically  every  change  in  the  law  governing  the  relation  of 
employer  and  employee  must  abridge,  in  some  respect,  the  liberty  or 
property  of  one  of  the  parties--!!  liberty  and  property  be  measured  by  the 
standard  of  the  law  theretofore  prevailing.  If  such  changes  are  made  by 
acts  of  the  legislature,  we  call  the  modification  an  exorcise  of  the  police 
power.  * * * 

Nearly  all  legislation  involves  a weighing  of  public  needs  as 
against  private  desires;  and  likewise  a weighing  of  relative  social  values. 
50  Since  government  is  not  an  exact  science,  prevailing  public  opinion  con- 
cerning the  evils  and  the  remedy  is  among  the  important  facts  deserving 
consideration;  particularly,  when  the  public  conviction  is  both  doep-3oated 
and  widespread  and  has  been  reached  after  deliberation.  What,  at  any 
particular  time,  is  the  paramount  public  need  is,  necessarily,  largely  a 
matter  of  judgment.  Hence,  in  passing  upon  the  validity  of  a law  challenged 
as  being  unreasonable,  aid  may  be  derived  from  the  experience  of  other 
countries  and  of  the  several  States  of  our  Union  in  which  the  common  law 
and  its  conceptions  of  liberty  and  of  property  prevail.  The  history  of  the 
rules  governing  contests  between  employer  and  employed  in  the  several 
60  English-speaking  countries  illustratos  both  the  susceptibility  of  such  rules 
to  change  and  the  variety  of  contemporary  opinion  as  to  what  rules  will 
best  serve  the  public  interest.  The  divergence  of  opinion  in  this  difficult 
field  of  governmental  action  should  admonish  us  not  to  declare  a rule 
arbitrary  and  unreasonable  merely  because  wo  are  convinced  that  it  is 
fraught  with  danger  to  the  public  weal,  and  thus  to  close  the  door  to  ex- 
periment within  the  law.  [The  learned  Justice  traced  the  development  of 
labour  relations  law  in  England  and  then  continued: ] 
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In  the  United  States  the  rules  of  the  common  law  governing  the 
struggle  between  employer  and  employee  have  likewise  been  subjected  to 
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modifications.  These  have  "been  made  mainly  through  judicial  decisions. 

The  legal  right  of  workingmen  to  combine  and  to  strike  in  order  to  secure 
for  themselves  higher  wages,  shorter  hours  and  Letter  working  conditions 
received  early  general  recognition.  But  there  developed  great  diversity 
of  opinion  as  to  the  means  by  which,  and  also  as  to  the  persons  through 
whom,  and  upon  whom  pressure  might  permissibly  be  exerted  in  order  to 
induce  the  employer  to  yield  to  the  demands  of  the  workingmen.  Courts 
were  required,  in  the  absence  of  legislation,  to  determine  what  the  public 
10  welfare  demanded;  --  whether  it  would  not  be  best  subserved  by  leaving 

the  contestants  free  to  resort  to  any  means  not  involving  a breach  of  the 
peace  or  injury  to  tangible  property;  whether  it  was  consistent  with  the 
public  interest  that  the  contestants  should  be  permitted  to  invoke  the 
aid  of  others  not  directly  interested  in  the  matter  in  controversy;  and 
to  what  extent  incidental  injury  to  persons  not  parties  to  the  controversy 
should  be  held  justifiable. 

The  earliest  reported  American  decision  on  peaceful  picketing 
appears  to  have  been  rendered  in  1888;  the  earliest  on  boycotting  in  1886. 

20  By  no  great  majority  the  prevailing  judicial  opinion  in  America  declares 
the  boycott  as  commonly  practiced  an  illegal  means,  while  it  inclines 
towards  the  legality  of  peaceful  picketing.  But  in  some  of  the  States, 
notably  New  York,  both  peaceful  picketing  and  the  boycott  arc  declared 
permissible.  Judges,  being  thus  called  upon  to  exorcise  a quasi-legis- 
lative function  and  weigh  relative  social  values,  naturally  differed  in 
their  conclusions  on  such  questions. 

In  England,  observance  of  the  rules  of  the  contest  has  been  en- 
forced by  the  courts  almost  wholly  through  the  criminal  law  or  through 
30  actions  at  law  for  compensation.  An  injunction  was  granted  in  a labor 

dispute  as  early  as  1868.  But  in  England  resort  to  the  injunction  has  not 
been  frequent  and  it  has  played  no  appreciable  part  there  in  the  conflict 
between  capital  and  labor.  In  America  the  injunction  did  not  secure 
recognition  as  a possible  remedy  until  1888.  When  a few  years  later  its 
use  became  extensive  and  conspicuous,  the  controversy  over  the  remedy  over- 
shadowed in  bitterness  the  question  of  the  relative  substantive  rights  of 
the  parties.  In  the  storms  of  protest  against  this  use  many  thoughtful 
lawyers  joined.  The  equitable  remedy,  although  applied  in  accordance  with 
established  practice,  involved  incidents  which,  it  was  assorted,  endangered 
ho  the  personal  liberty  of  wage-earners.  The  acts  enjoined  wore  frequently, 
perhaps  usually,  acts  which  were  already  crimes  at  common  law  or  had  been 
made  so  by  statutes.  The  issues  in  litigation  arising  out  of  trade  dis- 
putes related  largely  to  questions  of  fact.  But  in  equity  issues  of  fact 
as  of  law  were  tried  by  a single  Judge,  sitting  without  a jury.  Charges 
of  violating  an  injunction  were  often  hoard  on  affidavits  merely,  without 
the  opportunity  of  confronting  or  cross-examining  witnesses.  Men  found 
guilty  of  contempt  were  committed  in  the  judge’s  discretion,  without  either 
a statutory  limit  upon  the  length  of  the  imprisonment,  or  the  opportunity 
of  effective  review  on  appeal,  or  the  right  to  release  on  bail  pending 
50  possible  revisory  proceedings.  The  effect  of  the  proceeding  upon  the  in- 
dividual was  substantially  the  samo  as  if  he  had  been  successfully  prose- 
cuted for  a crime;  but  he  was  denied,  in  the  course  of  the  equity  proceed- 
ings, those  rights  which  by  the  Constitution  are  commonly  secured  to  persons 
charged  with  a crime. 

It  was  asserted  that  in  these  proceedings  an  alleged  danger  to 
property,  always  incidental  and  at  times  insignificant,  was  often  laid  hold 
of  to  enable  the  penalties  of  the  criminal  law  to  be  enforced  exp edit iou sly 
without  that  protection  to  the  liberty  of  the  individual  which  the  Bill  of 
60  Rights  was  designed  to  afford;  that  through  such  proceedings  a single  judge 
often  usurped  the  functions  not  only  of  the  jury  but  of  the  police  depart- 
ment; that,  in  prescribing  the  conditions  under  which  strikes  wore  per- 
missible and  how  they  might  be  carried  out,  he  usurped  also  the  powers  of 
the  legislature;  and  that  incidentally  he  abridged  the  constitutional  rights 
of  individuals  to  free  speech,  to  a free  press  and  to  peaceful  assembly. 

It  was  urged  that  the  real  motive  in  seeking  the  injunction  was 
not  ordinarily  to  prevent  property  from  being  injured  nor  to  protect  the 
owner  in  its  use,  but  to  endow  property  with  active,  militant  power  which 
70  would  make  it  dominant  over  men.  In  other  words,  that,  under  the  guise  of 
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protecting  property  rights,  the  employer  vas  30oking  sovereign  power. 

And  many  disinterested  men,  solicitous  only  for  the  public  welfare,  be- 
lieved that  the  law  of  property  was  not  appropriate  for  dealing  with  the 
forces  beneath  social  unrest;  that  in  this  vast  struggle  it  was  unwise  to 
throw  the  power  of  the  State  on  ono  side  or  the  other  according  to  prin- 
ciples deduced  from  that  law;  that  the  problem  of  the  control  and  conduct 
of  industry  demanded  a solution  of  its  own;  and  that,  pending  the  ascer- 
tainment of  new  principles  to  govern  industry,  it  was  wiser  for  the  State 
10  not  to  interfere  in  industrial  struggles  by  the  issuance  of  an  injunction. 

After  the  constitutionality  and  the  propriety  of  the  use  of  the 
injunction  in  labor  disputes  was  established  judicially,  those  who  opposed 
the  practice  sought  the  aid  of  Congress  and  of  state  legislatures.  The 
bills  introduced  varied  in  character  and  in  scope.  Many  dealt  merely  with 
rights;  and,  of  these,  some  declared,  in  effect,  that  no  act  done  in 
furtherance  of  a labor  dispute  by  a combination  of  workingmen  should  bo 
hold  illegal,  unless  it  would  have  been  so  if  done  by  a single  individual; 
while  others  purported  to  logalizo  specific  practices,  like  boycotting  or 
20  picketing.  Other  bills  dealt  merely  with  tho  remedy;  and  of  those,  some 
undertook  practically  to  abolish  the  use  of  the  injunction  in  labor  dis- 
putes, while  some  merely  limited  its  use  either  by  prohibiting  its  issue 
under  certain  conditions  or  by  denying  power  to  restrain  certain  acts. 

Some  bills  undertook  to  modify  both  rights  and  remedies. 

[Cf.  Frankfurter  and  Groene,  Tho  Labor  Injunction  (1930) » P*  201 
et  soq.:  "In  labor  cases,  complicating  factors  enter.  The  injunction 
cannot  preserve  tho  so-called  status  quo;  the  situation  does  not  remain  in 
30  equilibrium  awaiting  judgment  upon  full  knowledge.  The  suspension  of 

activities  affects  only  the  strikers;  the  employer  resumes  his  efforts  to 
defeat  the  strike,  and  resumes  them  free  from  the  interdicted  interfer- 
ences. Moreover,  the  suspension  of  strike  activities,  even  temporarily, 
may  defeat  the  strike  for  practical  purposes  and  foredoom  its  resumption, 
even  if  the  injunction  i3  later  lifted.  Choice  is  not  between  irreparable 
damage  to  one  side  and  compensable  damage  to  the  other.  The  law*  s conun- 
drum is  which  side  should  bear  the  risk  of  unavoidable  irreparable  damage. 
Improvident  denial  of  tho  injunction  may  bo  irreparable  to  the  complainant; 
improvident  issue  of  the  injunction  may  be  irreparable  to  the  defendant. 

40  For  this  situation  the  ordinary  mechanics  of  tho  provisional  injunction 

proceedings  are  plainly  inadequate.  Judicial  error  is  too  costly  to  either 
side  of  a labor  dispute  to  permit  perfunctory  determination  of  the  crucial 
issues;  even  in  the  first  instance,  it  must  be  searching.  The  necessity 
of  finding  the  facts  quickly  from  sources  vague,  embittered  and  partisan, 
colored  at  the  start  by  the  passionate  intensities  of  a labor  controversy, 
calls  at  best  for  rare  judicial,  qualities.  It  becomes  an  impossible  assign- 
ment when  judges  rely  solely  upon  the  complaint  and  the  affidavits  of 
interested  or  professional  witnesses,  untested  by  the  safeguards  of  common 
law  trials- -personal  appearance  of  witnesses,  confrontation  and  cross- 
50  examination. 

But  the  treacherous  difficulties  presented  by  an  application  for 
an  injunction  are  not  confined  to  the  ascertainment  of  fact;  the  legal 
doctrines  that  must  be  applied  are  even  more  illusory  and  ambiguous.  Even 
where  the  rules  of  law  in  a particular  jurisdiction  can  be  stated,  as  we 
have  tried  to  state  them,  with  a show  of  precision  and  a definiteness  of 
contour,  the  unknowns  and  the  variables  in  tho  equation-- intent,  motive, 
malice,  justification- -make  its  application  in  a given  case  a discipline  in 
clarity  and  detachment  requiring  time  and  anxious  thought.  With  such  issues 
of  fact  and  of  law,  demanding  insight  into  human  behavior  and  nicety  of 
60  juristic  rea.soning,  we  now  confront  a singlo  judge  to  whom  they  are  usually 
unfamiliar,  and  wo  ask  him  to  decide  forthwith,  allowing  him  loss  opportunity 
for  consideration  than  would  bo  available  if  tho  question  wore  ono  con- 
cerning the  negotiability  of  a new  form  of  commercial,  paper.  We  ease  his 
difficulty  and  his  conscience  by  telling  him  that  hi3  decision  is  only 
tentative." ] 
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SHME  v.  LUPOVICH.  In  the  Quebec  Court  of  King’s  Bench  (Appeal  Side). 

“ [1942]  4 D.L.R.  390. 

The  following  interlocutory  injunction  was  issued  by  Surveyor  J.: 

"Doth,  in  consequence,  restrain  the  respondents,  their  agents, 
representatives,  confederates  and  employees  and  oach  of  them  from: 

10  f (a)  In  any  manner  interfering  with,  hindering,  attempting  to 

/ hinder,  or  obstructing  the  carrying  on  of  the  business  of  petitionors  in 
the  ordinary  way; 

(b)  From  molesting  or  threatening  harm  or  in  any  way  intimidating 
or  interfering  with  petitioners,  their  servants,  agents  or  employees  or 
prospective  employees; 

(c)  From  in  any  way  watching  or  bosetting  in  front  of  or  in  the 
neighbourhood  of  petitioners'  place  of  business  at  No.  4446  St.  Lawrence 
Boulevard,  in  the  City  of  Montreal,  or  any  other  place  at  which  petitioners 
may  hereafter  move  to,  or  occupy  anywhero  in  the  District  of  Montreal,  or 

20  in  the  Province  of  Quebec,  or  the  residence  or  residences  of  the  peti- 
tioners; 

1(d)  From  picketing  or  maintaining  at  or  near  the  promises  of 
petitioners,  or  any  of  them,  any  picket  or  pickets; 

(e)  From  assaulting  or  intimidating  by  threats  or  otherwise, 
the  employees  of  petitioners  or  any  persons  who  may  become  or  seek  to  be- 
come employees  of  petitioners,  or  oithor  of  them;  from  congregating  about 
or  near  the  place  of  business  of  petitioners,  or  at  or  near  any  places 
whore  petitioners'  employees  reside,  for  the  purpose  of  compelling,  in- 
ducing or  soliciting  the  employees  of  petitionors  to  loave  tho  latter' s 
30  services,  or  to  rofuse  to  work  for  petitioners,  or  any  of  thorn,  or  for 

the  purpose  of  preventing  or  attempting  to  provent  any  person  from  freely 
entering  into  the  service  of  petitioners; 

(f)  From  following  the  employees  of  petitioners  to  their  hemes 
or  any  other  place,  or  calling  upon  them  to  induce  them  or  either  of  them 
to  leave  petitioners'  employ,  or  from  molesting  or  intimidating  said 
employees  or  members  of  the  latter' s families; 

(g)  From  ordering,  siding,  abetting,  counselling,  procuring  or 
organizing  in  any  manner  whatever,  whether  directly  or  indirectly,  any 
person  or  persons  to  commit  any  or  either  of  the  acts  aforesaid;  the  said 
40  interlocutory  injunction  to  remain  in  force  until  otherwise  ordered;  the 
whole  with  costs  to  follow  suit." 

ABCHAMBAULT  J.  (ad.  hoc ) * * * The  legal  existence  of  labour 
unions,  of  collective  agreements,  and  of  the  right  to  strike  are  now 
recognized  by  law.  It  is  no  longer  a crime  to  watch  and  to  beset  an  in- 
dustrial establishment  with  a view  to  giving  or  obtaining  information,  to 
peaceably  soliciting  and  attempting  to  persuade  workers  to  join  a union 
and  even  to  attempt,  without  threat  or  violence,  to  convince  workers  that 
it  is  to  their  interest  to  stop  working  for  certain  employers. 

50 

The  time  is  happily  past  when  workers  were  considered  as  human 
goods  and  the  right  to  organize  in  order  to  better  their  lot  is  even 
sanctioned  and  encouraged  by  our  provincial  laws 

T The  judgment  a quo  prohibits  the  defendants  from  using  violence 

/ toward,  or  threatening  or  restraining  the  respondent's  employees,  and 
|l  this  part  of  the  judgment  is  well  founded  but  it  also  takes  away  from  them 
the  exercise  of  all  tho  rights  enumerated  above  under  pain  of  severe 
j sanctions,  and  with  all  deference,  I am  of  the  opinion  that  this  judgment 
60  goes  too  far.  The  restraints  which  it  contains  are  not  necessary  to  pro- 
tect the  respondent' s rights  and  they  cause  considorablo  prejudice  to  the 
appellants,  by  paralyzing  all  their  activities  inherent  in  the  right  to 
strike  and  in  their  incontestable  right  of  association  and  of  organization 
to  better  their  lot. 

T he  Courts  should  use  their  power  to  grant  an_ in junc t i on  only  _ 
with  great  olrenmspectlon,  and  the  restraints  set  out  in  the  injunction 
should  relate  only  to  illegal  acts  and  should  not  deprivo  workers  of  their. 
legitimate,, risht_a~.  In  tho  present  case,  after  having  read  the  evidence,  i 
70  I wondor  if  the  petition  for  an  injunction  of  December  193T  was  motivated 
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by  the  3erious  fear  that  the  appellants  would  go  much  further  than  the 
law  permitted  or  simply  by  the  desire  to  kill,  at  its  origin,  the  organi- 
zation of  the  workers  into  an  association  and  the  strike  which  was  sure 
to  follow  the  violation  by  the  respondents  of  their  employees'  recognized 
rights.  I admit  that  I am  not  yet  able  to  form  a fixed  opinion  on  this 
point.  Both  the  respondents  and  the  appellants  or  their  representatives 
have  committed  acts  of  violence.  Who  began  this  violence?  It  is  also  ___ 
difficult  to  determine  that  question  and,  as  Mr.  Justice  Barclay  has 
10  observed  in  his  notes,  the  most  important  evidence  of  the  respondents  was 
given  by  two  ex-convicts.  * * * 

Why  then  restrain,  by  injunction,  peaceful  watching  and  besetting 
with  a view  to  obtaining  information  and  include  in  the  terms  of  the 
, order  all  the  demands  of  the  petition?  ...  


BARCLAY  J.  * * * In  dealing  with  a demand  for  an  interlocutory 
injunction  in  an  industrial  dispute,  the  C oniJo— i:'iust.-iiave,^regard  to  all 
the  circumstances  of  the  case  and  "to  the  conduct  of  the  plaintiffs  and,  — 
20  If ''^clroPa-ct'-wa^  • that  tiie  appli- 

cation  for  the  injunction  was  merely  one  step  in  the  prosecution  of  a 
scheme  in  yhlch  "the  plaintiffs  nag  combined  to  further  some  illegal  ob.lect 
Injurious  to  the  defendant."  (Hassle  & Benwick  Ltd,  v.  Underwriters1 
Survey  Bure'au°Ttcr.°7^[d:937i*  2 D.L.R.  213  at  pp.  215-6,  S.C.R.  265  at  p.  268). 

What  then  are  the  circumstances  of  this  case? 

A strike  occurred  in  the  respondents'  factory  on  November  25, 

1937.  For  some  time  prior  to  the  strike^ events  had  taken  place  which 
30  must  be  considered.  A number  of  employees  of  the  respondents  had  become 
members  of  the  unincorporated  trade  union  known  as  The  International 
Ladies'  Garment  Workers  Union,  having  its  head  office  in  the  City  of  New 
York.  A number  of  employees  claim  that  they  were  receiving  less  than  the 
minimum  wages  fixed  by  the  law  of  this  Province  as  a matter  of  public 
policy,  and  a number  of  them  stated  that  they  made  no  complaints  because 
they  were  afraid  of  losing  their  Jobs.  Some  witnesses  complained  of 
having  been  instructed  not  to  punch  their  full  time  on  the  clock,  but  to 
punch  it  only  to  make  it  agree  with  the  wages  paid.  There  is  some 
corroboration  on  this  point  by  the  officials  of  the  Government  department. 

40  In  any  event  there  was  an  honest  belief  on. _ the  part._ofL.a_iiumber  of  ^ 

employees  in  IT  grievance.  An  application  was  made  by  some  of  the  employees 
to  the  representatives  of  the  Union  for  their  assistance.  The  appellants 
are  active  representatives  of  the  Union.  It  is  a fact  too  that  as  early 
as  Juno  at  least  of  1937  the  respondents'  place  of  business  was  picketed 
by  people  claiming  to  belong  to  the  Union.  Other  factories  in  the  same 
trade  were  similarly  picketed.  These  picketers  handed  out  circulars 
stating  that  tha-workerfl-wciire  t raft-had  badly  and,  were  being  taken  advantage 

of '"and  thS-iURiron  uacrid~~  heip~~th'em-~out-^ Arno  ar  err,  ly  no  steps  were  taken  to 

prevent  this  picketing  and  no  disorders  occurred  with  the  exception  of  an 
50  alleged  assault  upon  one  Georges  Gauthier  sometime  towards  the  end  of 
August,  1937*  I am  not  impressed  by  the  evidence  as  to  the  connection 
between  Docarie,  one  of  the  appellants,  and  this  assault. 

It  was  quite  evident  for  some  time  that  a strike  was  coming  in 
that  particular  trade,  though  not  so  certain  that  it  was  to  come  first 
in  the  respondents'  factory.  It  was  so  evident  that  long  prior  to  the 
strike  the  respondents  and  several  other  employers,  all  members  of  a 
certain  association  opposed  to  a closed- shop  policy,  contributed  to  a 
fund  to  fight  the  strike  wherever  it  might  break  out.  Evidently  it  was 
60  expected  at  the  respondents'  factory  because  the  money  was  paid  to  the 

respondents  company  before  the  strike  actually  occurred.  One  of  the  con- 
tributors to  this  fund,  Klein,  who  admitted  that  the  fund  was  collected 
prior  to  November  25,  1937,  said  that  this  money  was  "to  finance  the 
strike."  By  that,  of  course,  ho  meant,  to  fight  tho  strike  when  it  came. 
There  is  nothing  illegal  in  this,  but  tho  ovidcnco  has  a bearing  on  the_ 
question  whether  tho  injunction  was  a ^irst  step  Iff' 'the  prosecution  of  a" 
scheme  bo  beat  the  strike  and  maintain  an  open  shop,  or  was  really  neces-"*1 
ysdi'.y  Lu  protect’  tho  reupunduiils1  property. 


70 
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irrelevant  and  some  of  it  grossly  exaggerated,  so  that  it  is  extremely 
difficult  to  get  at  the  exact  facts.  There  is  no  doubt  that  .ther.e..-~vere  — — • 
acts  of  violence  committed  "by  both  sides.  It  is  even  questionable  as  to 
®nJTsTde  started  the  violence.'  The  first  persons  seriously  injured 
were  strikers  and  they  were  apparently  injured  by  private  detectives 
engaged  by  the  respondents  and  they  were  injured  cut  on  the  street  not- 
withstanding the  presence  of  police,  and  one  venders  why  private  detec- 
tives took  the  law  into  their  hands  and  why  the  police  on  duty  never  saw 

10  the  attack;  the  only  thing  they  saw  were  attacks  by  the  strikers.  Of 

one  fact  I am  convinced  and  that  is  that  the  violence  was  not  as  extreme 
as  depicted  by  somo  of  the  witnesses,  and  there  is  evidonce  in  tho  record 
which  is  utterly  incredible. 

In  order  to  prove  the  violence  being  committed  and  the  necessity 
for  protection,  the  respondents  called  two  ex- convicts,  both  with  long 
records  for  theft,  as  part  of  the  proof  in  their  case.  [His  Lordship  then 
analysed  the  evidence.] 

20  As  already  stated,  it  is  any  „ 

accuracy  from  the  evidence  who  started  the  violence.^ If  tho  evidence 

were  clear  that  IP  was  the  agents  of  tho  respondents  who  started  the 
violence,  the  injunction  should  not  have  been  granted,  bocauso  tho  person 
seeking  the  aid  of  the  civil  Courts  in  a matter  of  this  kind  must  show 
that  his  conduct  is  fair  and  honest  and  free  from  any  taint  of  fraud  or 
illegality.  If  the  evidence  of  Noel  and  Ledoox  and  Prevost  was  not 
manufactured  evidence,  it  was  at  least  evidence  so  disreputable  that  it 
should  never  have  been  offered. 

30  At  the  time  this  injunction  came  on  for  argument  in  Juno,  1938, 

the  whole  situation  had  calmed  down;  there  was  then  no  necessity  for 
protecting  anybody,  as  is  made  quite  clear  by  the  evidence  of  the  city 
constables,  all  of  whom  were  withdrawn  on  or  about  May  1,  1938.  If  the 
learned  trial  Judge  had  then  refused  the  issue  of  an  injunction,  that 
decision  could  not  have  been  criticized.  Fe,  however,  granted  the  in- 
junction and  there  is  evidence  of  a certain  amount  of  violence,  which 
would  also  justify  tho  exorcise  of  that  discretion  and  prevent  a Court  of 
Appeal  from  interfering  with  it  oven  if  they  wore  of  tho  opinion  that 
they  themselves  would  not  have  granted  tho  injunction. 

40 

I am  of  the  opinion,  however,  that  tho  in  junction  show Id  not  have 

been  granted  in  the  terms  in  which  it  was  .It  is  in  a sort  of  .. 

Tjlanket  form,  copied  from  the  cone  turn r,nn  c,w.  o peti-hirm  p^pRY»P.fi  >»y  j&e 
respondent  s'  attorneys,  with  the  effect  of  ppn- ■x.W7..ing  . r.onrplafrftlv  all- 
possible  acts  of  the  appellants,  legal  or  illegal.  There  isT  in  my 
opinion,  nothing _to  JustiTy  sucE"~a  c~omiorelionsi.vo  injunction,.  There  were 
very  few  real  cases  of  actual  violence  and  the  threats  of  violence  had 
ceased  long  before  the  interim  injunction  war  granted.  Collective  bargain- 
ing, the  existence  of  trade  unions  and  the  right  to  strike  as  a means  of 

50  obtaining  demands  are  now  all  recognized  by  our  law.  In  fact  it  is  now 
a crime,  aince  1939,  to  refuse  to  employ  or  to  dismiss  a man  because  he 
belongs  to  a union.  [Cr.  Code,  s.  502A  (ed.)]  When  a grievance  exists, 
an  employee  can  sue  to  remedy  that  grievance  under  tho  laws  of  this 
province,  but  that  is  only  one  remedy.  By  for  the  greatest  remedy  for 
non-observance  of  the  law  is  the  calling  of  a strike.  The  right  to  strike, 
being  an  exceptional  right,  must  of  course  be  exercised  within  strict 
limits,  but  tho  calling  of  any  strike  is  bound  to  croato  bad  feeling  and 
to  give  rise  to  some  disorder;  no  union,  however  nor foot,  should  be  hold 
responsible  for  all  cases  of  disorder  nor  be  enjoined  as  soon  as  any  dis- 

60  _order  occurs.  An  injunction  should  bo  tho  last/,  not  the  first  remedy! 

If  any  breaches  of'  a criminal  law  occur,  the  police  are  there  to  enforce 
order. 

In  this  case  somo  250  to  300  employees  vent  on  strike.  One  of 
the  respondents  testified  that  within  five  days  of  the  strike  335  employees 
were  at  work,  out  of  a total  of  465.  Less  than,  two  months  later  436 
employees,  including  some  85  or  90  new  ones,  were  at  work.  The  alleged 
violence  and  intimidation  was  not  a very  great  deterrent,  and,  as  already 
stated,  all  the  police  were  withdrawn  before  this  injunction  was  granted. 

70  The  necessity  for  protection  had  almost  ceased.  The  injunction  granted 
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should,  therefore,  have  teen  restricted  so  as  to  accomplish  what  was 
reasonably  required  to  protect  the  interests  of  tho  respondents,  without 
depriving  the  appellants  of  all  their  legal  rights.  As  was  said  in 
Canada  Dairies  Ltd,  v.  Seggie,  [ 1940 3 4 D.L.R.  725,  at  pp.  732-3,  74  Can.  ~ , 
C.C.  210  at  p.  218,  certain  cases  have  "recognized  the  d la±inot-inn  tobwoerr 
' exce ssive*  conduct  which  may  to  restrained  and  at  the  same  time  the 
necessity  of  so  framing  any  injunction  order  as  to  avoid  restraining  act s_ 

which  in  themselves  are  not  wrongful*1 . 

— — — , — — — •■■■- 

10 

The  injunction  order  now  under  consideration  prohibits  any  inter- 
ference with  the  respondents*  business,  watching  or  besetting  in  any  way, 
all  picketing,  all  inducing  or  soliciting  of  the  respondents'  employees 
to  leave  the  respondents,  from  calling  upon  any  of  the  employees  to  induce 
them  to  leave  their  work,  and  from  all  organization  in  any  manner  whatso- 
ever, directly  or  indirectly,  to  commit  any  of  these  acts.  But  under  our 
law  as  it  at  present  stands,  including  tho  amendment  to  tho  Criminal  Code 
of  1934  (c.  47,  s.  12)  by  adding  s-s.  (g)  to  s.  501  of  the  said  Code, 
employees  have  the  right  to  strike,  which  constitutes  per  _se  an  inter- 
20  ference  with  the  respondents'  business;  they  havo  tho  right  peaceably  to 
counsel  and  urge  other  workers  to  go  on  strike  or  to  join  a union;  they 
may  watch  and  beset  for  the  purpose  of  obtaining  information;  peaceful 
picketing  is  not  prohibited  so  long  as  it  does  not  constitute  a common 
law  nuisance;  and  organizing  on  the  part  of  workmen  to  accomplish  legal 
ends,  so  far  from  being  prohibited,  is  encouraged  by  our  most  recent 

provincial  law.  There  was  no.. val1.d-xeason.-gj.ven  for,  denying-, to  the 

..^appellants  these  rights...  .and.  in  order,.to„.ur.otect  the  respondents  it  was 

not  necessary  to  deny  them. 

30  I would,  therefore,  modify  the  order  made  by  the  Superior  Court. 

I think  the  following  would  give  adequate  protection  to  the  respondents 
and  at  the  some  time  safeguard  the  rights  of  the  appellants  pending  the 
final  issue  of  this  case: 

"The  Court  doth  maintain  the  present  appeal  with  costs;  doth 
modify  the  judgment  a quo  and  doth  order  that  the  appellants  be  restrained 

from  causing  a nuisance  adjacent  to  the  respondents'  premises 

and  particularly  from  conduct  likely  to  attract  groups  of  persons  adjacent 
to  respondents'  premises  or  likely  to  deter  any  persons  with  peaceful 
40  objects  from  approaching,  viewing  or  entering  respondents'  premises,  also 
from  molesting,  threatening  or  seeking  to  intimidate  respondents' 
employees  or  persons  seeking  or  who  might  be  offered  employment  by  the 
respondents;  from  watching  and  besetting  tho  respondents'  premises  with 
a view  to  compelling  the  respondents  to  do  anything  they  are  not  obliged 
to  do  or  to  refrain  from  doing  anything  they  are  at  liberty  to  do}  but, 
subject  to  the  foregoing,  saving  the  right  to  attend  in  numbers  reason- 
able for  the  purposes  of  giving  or  securing  information." 

Injunction  varied. 

50  ~ 

[The  concurring  opinions  of  Letoumeau  C.J.,  Bernier  J.  and 
McDougall  J.  (ad  hoc)  are  omitted;  see  Note,  (1942)  20  Can.  Bar  Rev.  885. 

Cf.  Cotter  v.  Osborne  (1906),  16  Man.  R.  395,  5 W.L.R.  14  (injunction 
amended  to  permit  scope  for  obtaining  and  communicating  information); 

Dallas  v.  Felek,  [1934]  O.W.N.  24-7  (injunction  amended  to  prohibit  making 
of  statements  that  there  was  a strike,  court  finding  no  strike  existed); 
Hollywood  Theatres  v.  T enney , [ 1939 1 2 D.L.R.  745  (B.C.)  (discretionary 
power  to  grant  injunction  not  to  be  lightly  interfered  with  on  appeal); 
Hurtig  v.  Reiss,  [ 1937 1 4 D.L.R.  433  (Man.)  (injunction  modified  to  enjoin 
60  only  illegal  acts);  Was Berman  v.  Sopman,  [1942]  O.R.  313  (mere  "picketing" 
with  sandwich-board  containing  true  statements  not  enjoinable).  In 
Collard  v.  Marshall,  [1892]  1 Cli.  571,  the  court  restrained  the  qjublication 
of  statements  that  therft  was  a strike  on  and  that  plaintiff  practised 
the  "sweating  system  of  contract  work",  finding  that  these  statements  were 
false;  the  court  said  (p.  577 ):  "One  word  as  to  tho  law  and  practice  of 
granting  injunctions  in  cases  of  this  sort  on  an  interlocutory  application. 
The  Court  of  Chancery,  before  the  Judicature  Act,  had  power  to  intervene 
by  injunction  to  protect  property,  but  not  to  protect  character;  it  had  no 
power  to  try  a libel.  Since  the  Judicature  Acts,  the  Chancery  Division 
70  has  on  motion  granted  injunctions  restraining  tho  further  publication  of 
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false  statements  calculated  to  injur©  a men's  trade.  Such  en  injunction 
•was  granted  by  Sir  G.  Jessel,  M.R.,  in  Thomas  v.  Williams,  14  Ch.D.  8 64, 
The  Court  always  acts  with  the  greatest  caution,  and  is  keenly  alive  to 
the  difficulty,  which  varies  greatly  with  the  circumstances  of  each,  oaso, 
in  framing  an  injunction  which  will  protect  the  plaintiff  without  unduly 
restricting  the  right  of  free  speech." ] 

10  The  Judicature  Act,  E.S.O.  1937.  o.  100;  arm  1942,  c,  34,  .?»18 

Section  l6a.  (1)  In  this  soction  "labour  dispute"  shall  mean  any  disputo 
or  difference  between  an  employer  and  one  or  more  employees  as  to  matters 
or  things  affecting  or  relating  to  work  done  or  to  be  done  by  such 
employee  or  employees  or  as  to  the  privileges,  rights,  duties  or  condition 
of  employment  of  such  employee  or  employees. 

(2)  An  ex  parte  interim  injunction  to  restrain  any  person  from 
doing  any  act  in  connection  with  any  labour  dispute  shall  not  bo  for  a 
20  longer  period  than  four  days. 

[There  must  be  full  disclosure  on  an  application  for  an  ex  parte 
injunction:  see  Herman  v.  Klig,  [1938]  3 L.L.R.  755,  [1938]  O.W.JSf.  270. 

Cf .Stewart  v.  Baidas sari  (1930),  38  O.W.N.  431  (motion  to  continue  interim 
injunction  refused),  per  Garrow  J.:  "There  is  nothing  in  the  material  to 
indioate  that  the  defendants  or  any  of  them  actually  interfered  with  the 
plaintiff  or  accosted  any  of  the  patrons  of  the  theatre,  nor  is  it  shewn 
that  the  plaintiff  has  suffered  or  is  likely  to  suffer  any  loss  by  reason 
of  the  acts  of  the  defendants"  (p.  432).  As  to  the  application  of  the 
30  "clean  hands"  doctrine  in  labour  injunction  cases,  see  Hynes  v.  Fisher, 
(1883),  4 O.R.  60. ] 


Note  on  the  Labour  Injunction  in  the  United  States . 

The  history  of  the  labour  injunction  in  the  United  States  from 
In  re  Debs  (1895),  158  U.S.  584  to  the  period  Just  prior  to  the  enactment 
of  the  Norris-LaGuardia  Act,  1932  is  fully  treated  in  Frankfurter  and. 
Greene,  The  Labor  Injunction  (1930).  The  Norris-LaGuardia  Act  provides 
40  by  s.  4 that  "no  court  of  the  United  States  shall  have  Jurisdiction  to 
issue  any  restraining  order  or  temporary  or  permanent  injunction  in  any 
case  involving  or  growing  out  of  any  labor  dispute  to  prohibit  any  person 
or  persons  participating  or  interested  in  3uch  dispute  (as  these  terms 
are  herein  defined)  from  doing,  whether  singly  or  in  concert"  certain 
specified  acts  which  cover,  generally  speaking,  non-violent  labour  activity 
by  way  of  strike,  boycott  and  picketing.  By  s.  7,  certain  restraints  are 
imposed  upon  federal  courts  which  condition  their  power  to  issue  an  in- 
junction in  labour  disputes,  e.g.,  viva  voce  examination  of  witnesses  in 
open  court,  and  the  necessity  of  making  certain  findings  of  fact,  ouch  as 
50  the  threatening  or  commission  of  unlawful  acts  and  inability  or  unwilling- 
ness of  public  officers  to  furnish  adequate  protection  for  complainant's 
property.  Section  13  defines  "labour  dispute",  when  a case  is  to  be  hold 
to  involve  or  grow  out  of  a labour  dispute,  and  who  are  "persons  partici- 
pating or  interested"  in  a labour  disputo,  in  toms  extending  beyond  any 
proximate  employer- employee  relationship.  For  Judicial  interpretation  of 
the  Act,  see  New  Negro  Alliance  v.  Sanitary  Grocery  Co.,  Inc.  (1938),  303 
U.S.  552;  Milk  Wagon  Drivers'  Union,  Local  No.  753  v.  Lake  Valley  Farm 
Products,  Inc.  ( 1946 ) , 3H  U .S . 91;  Columbia  Fiver  Packers  Association  v , 
Hinton  ( 1942 ) , 315  U.S.  143;  and  see,  generally,  1 Toiler,  Labor  Disputes 
60  and  Collective  Bargaining,  chap.  l4;  Note,  (1937)  50  Harv.  L.  Rev.  1295; 
Fraonkel,  Judicial  Interpretation  of  Labor  Laws,  (1939)  6 U,  of  Chi.  L. 

Rev.  577. 

Various  state  legislatures  have  enacted  anti-injunction  statutes 
along  the  lines  of  the  Norris-LaGuardia  Act;  cf.  Galena on  and  Spector , 

The  New  York  Labor-Injunction  Statute  and  the  Courts,  Col.  L. 

Rev.  51;  Noto,  Current  Legislative  and  Judicial  Restrictions  on  State 
Labor  Injunction  Acts,  (1944)  53  Yale  L.  J.  553. 
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BASSEL'S  LUNCH  LTD.  v.  KICK.  In  til©  Ontario  Court  of  Appeal.  [1936] 

’ ~~~  ~ O.R.  445. 

Motion  to  commit  certain  'persona  , not  parties  to  the  actionT  for^ 
contempt  of  an  injunction.  _ — 

KINGSTONE  J.:  Motions  for  writs  of  attachment  to  commit  for  con- 
tempt of  Court,  the  following  persons;  John  Andre schuk,  N.  Dimoff,  Tony 
10  Rikel,  Tom  Ioueff , Peter  Crochuk,  Spino  Nicoloff  and  Sam  Stefaunk. 

The  acts  charged  as  constituting  contempt  are  that  e aoluof-^lhaaa — 
men  ( except  Dimnff  1 } nfta:nJaa~w&a~scry^d~e»rilh----a~capy^ 
order  nf  Jeffrey  J. . continued  to  picket  the  plaintiff’s  restaurant. 

n.  Hnndwl  oh  hoard  or  placard  hearing  the  words;  "Strike-  at  BaseelL 
~Restau:b6nt  b.V  Hotel  and  jkestanrant  kma^oyeag  International  Alliance  (Local 
'I£8)"1 ; These  facts  on  the  material  supplied,  are  not  in  dispute. 
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The  acts  charged  as  constituting  contempt  on  the  part  of  Dimoff 
(business  agent  of  the  union)  are  that  he,  with  full  knowledge  of  the  said 
injunction,  selected,  instructed  and  directed  these  picketers  (the  persons 
charged  here)  and  signed  the  cards  which  they  carried. 

Counsel  for  the  plaintiff  argues  that  these  acts  are  sufficient 
in  law  to  constitute  contempt  of  Court  for  two  reasons; 

(1)  They  are  a breach  of  the  injunction; 

(2)  That  b.v~  these  acts  the  parties  above  named  aided  and 

abetted  the  defendants  to  break  the  in.iuncxnon.  * 

The  order  of  Jeffrey  J.,  dated  the  7th  of  May,  193^,  and  continued 
to  the  trial,  in  so  far  as  the  issues  here  are  concerned,  reads  as 
follows: 
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"The  defendants or  any  one  assisting  or  aiding  them  bo 

and  they  are  hereby  restrained. from  in  any  way  publishing  by  moans 

of sandwich  boards,  placards..,,  that  there  is  a strike at  the 

premises  of  the  plaintiff and  from picketing  or  loitering  near 

the  plaintiff1  s premises." 


The  defendants  to  this  action  were,  by  name,  restrained  from 
picketing.  They  were  held  guilty  of  contompt  for  defying  the  injunction, 
as  were  also  other  persons  who  picketed  a,t  that  time,  and  assisted  and 
aided  the  defendants. 


50 


60 


The  seven  parties  here  charged  were  each  served  with  a copy  of 
the  injunction  order  and  committal  mrvMonr  ~hrt  frnvo-^or-MTi-nnrl  -bfr  parnrlo  ' 
with  these  sandwich  hoard  .a.  s-iwaA-t.hp  r.e  of  these,  papers,  and  it  is 

emphatically  juried  tv- ■eminnn.'I  for  the  plaintiff. that  they  have  thereby 
committed  a flagrant  viola±i-^- +.Vte  Cnnrt’  g order  and  should  be  punished 

On  behalf  of  the  individuals  charged,  it  is  contended  that  they 
were  not  picketing  in  the  interest  of,  and  for  the  benefit  of,  any  of  the 
defendants,  but  that  such  picketing  was  done  for  and  on  behalf  of  the 
union,  and  for  the  collective  benefit  of  the  members  of  the  union,  all 
of  whom  are  members,  and  also  restaurant  workers. 

It  has  been  held  that  two  persons  parading  with  a placard  do  not 
constitute  a common  nuisance;  Rex  v.  Brldassarl , [l93l]  O.R.  169. 

The  Court  will  restrain  publication  of  a false  statement  injurious 
to  the  plaintiff’ s business,  but  will  not  otherwise  restrain  picketing: 
Dallas  v.  Felek,  [1934]  O.W.N.  247;  Collar!  v.  Marshall,  [1892]  1 Ch.  571. 

The  law  in  Ontario  is  reasonably  clear  and  does  not  forbid  peace- 
ful picketing  as  such.  Picketing  is  a usual  accompaniment  of  strikes, 
while  strikes  are  invariably  the  outcome  of  trade  disputes.  The  defend- 
ants in  the  proceedings  here  were  restrained,  by  order  of  the  Court,  from 
picketing  the  plaintiff’ s restaurant,  chiefly,  if  not  altogether,  because 
of  the  fact  that  all  of  them  were  alleged  to  have  signed  their  names  and 
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become  parties  to  a written  agreement  with  the  plaintiff,  whereby  they 
undertook  and  agreed  not  to  carry  signs,  banners,  sandwich  boards,  etc. 
Had  the  defendants  not  signed  or  had  not  been  presumed  to  have  signed 
these  agreements,  no  interim  injunction  in  the  first  instance  would 
probably  have  been  granted  against  picketing  by  the  Court  as  was  granted 
here. 


This  further  important  fact  must  be  emphasized,  that  the  parties 
10  named  on  these  motions  to  commit  did  not  sign  these  agreements.  and,  the 

parties'  to  these  agreements,  namely  the  defendants  in  the  action,  are  not__^ 
~now"Ee forest hcTCourt  as  guilty  of.  aay-jg!ong” fining.  The  si  t,u at, lorn-i^-r) nt „ 

that  the  defendants  are  in  Court  for  contem^^t^—an-cl-tliab^-tliene^^se-veral r 

parties  are  brought  before  the  Court  as  assisting  them  or  aiding  and B 

abetting  them  in  defying  a Court  order.  Those  ind.iy.j duals  charged  are 
brought  here.,  .on.  .the.  ground.  that- they  aided  and.  abetted  .the  defendants™"^ 
who r bv  an  order  of  Jeffrey  J.  r of  the  18th  of  May,  la.P+.J  •f*oun'l 

guilty  of  defying  the  injunction,  but  have  not  since  that  date  again  been 
-before  the  Court  on  thaP._cnar.go_ 

20 

The  defendants  have  for  the  purposes  of  this  motion,  therefore, 
purged  their  contempt.  If  the  defendants,  since  the  date  mentioned,  name- 
ly 18th  May,  have  not  been  guilty  of  any  breach  of  the  injunction  as  now 
appears,  how  can  it  be  said  that  these  individuals  could  be  found  guilty 
of  aiding  and  abetting  the  defendants  for  what  is  alleged  to  have  occurred 
since  the  said  18th  of  May,  last? 


The  leading  case  of  Seaward  v.  Paterson,  [ 189T 3 1 Ch.  5^5  in- 
dicates that  committals  for  contempt  of  Court,  similar  to  the  one  at  bar, 
3TT3.  where  the  party  involved  is  not  one  of  the  parties  to  the  action,  are 
confined  to  cases  where  the  party  charged,  though  not  a party  to  the 
action,  was  either  present  in  Court  or  fully  aware  of  the  injunction 
delivered  by  the  Court,  and  openly  and  flagrantly  violated  it  in  aiding 
and  abetting  the  defendants  who  themselves  were  also  guilty  of  a breach 
of  the  injunction. 
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There  can  be  no  doubt,  as  stated  by  Logie  J. , in  But hi g v.  Stuart 
Brothers  Ltd.  (1923),  53  O.L.R.  558,  at  p.  5&3,  that  "a  person  who  know3 
that  an  injunction  has  been  granted,  and  who  himself  actively  and  flag- 
rantly disobeys  it,  can  be  punished  for  contempt".  But  this  fact  must  be 
equally  obvious  that,  if  the  defendants  themselves  are  not  guilty  of 
disobedience  of  _a  Court  order,  there  can  oe  no  aiding  ancT  abetting* on 
the  part  _ 


Section  501  (f)  and  (g)  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36, 
as  amended  by  1934,  ch.  47,  sec.  12,  sets  out  the  facts  and  circumstances 
on  which  the  liability  arises,  of  persons  who  wrongfully  interfere  with 
the  rights  and  business  activities  of  employers  of  labour  and  others.*  * * 

50  Whatever  infraction,  if  any,  there  may  have  been  by  these  in- 

dividuals of  the  above  provisions  of  the  Code,  the  civil  Courts  cannot  be 
resorted  to  for  punishing  and  penalizing  persons  guilty  of  breaches  of  the 
criminal  law. 


If  the  plaintiff  has  suffered  and.  is  suffering  injury  by  the  un-  _ 
lawful  and  illegal  acts  of  tho  individuals  as  claimed  here,  it  should  — 
pursue  its  remedy  in  tho  criminal  Courts^ 

The  principle  that  the  equitable  jurisdiction  of  a civil  Court 
60  cannot  properly  be  invoked  to  suppress  crime,  was  fully  discussed 

Middleton  J.A.  in  Robinson  v.  Adams  (1924),  56  O.L.R.  217,  at  p.  224.  * * * 

For  the  reasons  above  set  forth,  no  relief  can  be  granted  to  the 
plaintiff  on  these  motions,  and  they  must  be  dismissed. 

It  appears  from  the  evidence  that  the  individuals  charged,  when 
served  with  the  papers,  displayed  a reckless  and  defiant  attitude  and  their 
language  and  conduct  at  the  time  and  since  was  most  intemperate  and  repre- 
hensible. To  show  the  Court's  disapproval  of  the  truculent  behaviour  of 
these  individuals,  they  are  deprived  of  their  costs  on  these  applications. 
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Plaintiff  appealed. 

RIDDELL  J. A.  The  plaintiff  is  a company  conducting  a restaurant 
in  the  City  of  Toronto.  It  required  its  employees  to  sign  a contract, 
undertaking,  inter  alia,  as  follows: 

"In  consideration  of  the  employer  employing  him  at  the  salary 
aforesaid,  the  employee  hereby  agrees  with  the  employer  that  neither  he 
10  nor  any  person  or  persons  on  his  behalf  will  at  any  time  hereafter  either 
on  his  own  account  or  that  of  any  trade  union  of  which  he  may  be  a member 
or  in  partnership  with  or  as  assistant,  servant  or  agent  to  any  other 
person,  persons  or  company,  utter  or  publish  by  means  of  handbills,  cir- 
culars, placards,  signs,  sandwich  boards,  banners  or  any  other  written 
or  printed  representation  or  by  word  of  mouth  or  by  any  mechanical  device 
or  transcription  or  otherwise  any  statement  of  or  concerning  the  employer 
to  the  following  effeci,  or  embodying  any  of  the  following  words,  or  any 
of  them:  that  there  is  a strike  or  lockout  a.t  the  employer' s premises, 
that  the  employee  or  any  person  or  persons  is  or  are  on  strike  or  have 
20  been  locked  out  at  the  employer' s premises,  that  there  ever  was  a strike 
or  lockout  or  that  any  person  or  persons  ever  were  fired,  discharged  or 
dismissed  by  the  employer  or  at  the  employer' s premises,  that  there  was 
or  is  discrimination  at  the  said  premises,  that  there  was  or  is  an  unfair 
condition  at  the  said  premises,  that  low  wages  were  paid  there,  that  the 
said  premises  were  or  are  not  a union  shop  or  do  not  belong  to  any  union 
or  unions  or  are  not  recognized  by  any  union  or. unions  or  any  other  words 
of  like  import  or  any  other  words  or  statements  or  representations  which 
are  calculated  to  or  may  be  reasonably  likely  to  cause  persons  to  refrain 
from  dealing  with  the  employer  or  to  think  that  there  is  any  labour  trouble 
30  whatever  existing  in  respect  of  the  employer' s premises  or  any  trade  dis- 
pute in  existence  thereat,  and  without  limiting  the  generality  of  the 
foregoing,  any  other  statements  or  representations,  whether  of  matters  of 
fact  or  whether  of  matters  in  the  future  made  of  or  concerning  the 
employer,  which  might  reasonably  be  deemed  to  be  prejudicial  to  the  in- 
terests of  the  employer;  and  the  employee  further  agrees  with  the 
employer  that  neither  he  nor  any  person  or  persons  on  his  behalf  or  with 
his  knowledge,  consent  or  privity  or  at  his  instigation,  will  at  any  time 
hereafter,  either  on  his  own  account  or  that  of  any  trade  union  of  which 
he  may  bo  a member  or  in  partnership  with  as  assistant,  servant  or  agent 
40  to  any  other  person,  persons  or  companies  or  any  association  incorporated 
or  unincorporated,  registered  or  unregistered,  loiter  near,  parade  in 
front  of  or  adjacent  to,  carry  signs,  banners,  sandwich  boards,  or  dis- 
tribute circulars  or  handbills  near  or  adjacent  to,  or  beset  or  watch  or 
picket  (peacefully  or  otherwise)  in  the  vicinity  of  the  business  premises 
of  the  employer  for  the  purpose  of  making,  uttering  or  imblishing  any  of 
the  representations  or  statements  aforesaid  or  for  the  purpose  of  giving 
any  information  to  members  of  the  public  or  to  customers  or  prospective 
customers  of  the  employer  or  to  employees  of  the  employer  or  for  the  pur- 
pose of  making  known  to  anyone  any  of  the  statements  or  representations 
50  aforesaid  or  for  any  other  purpose  that  might  be  calculated  to  or  may  be 
reasonably  likely  to  cause  customers,  prospective  customers  or  prospective 
employees  of  the  employer  to  refrain  from  dealing  with  or  working  for  the 
employor  or  for  any  other  purpose  that  might  reasonably  be  doomed  pre- 
judicial to  the  interests  of  the  employer." 

Certain  of  the  defendants  became  employees  of  the  plaintiff,  anji 
signed  suen  a contract/;  Liie.y  "Tt"was~'a~riegecL , broke  their  contract;  and, 
leaving  the  plaintiff' s employ,  "picketed1^  the  restaurant.  [The  learned 
Justice  then  referred  to  the  granting  of  an  interim  injunction  which  was 
60  continued  until  trial. ] * * * 

We  are  not  considering  the  merits  or  demerits  (if  any)  of  the 
trade  unions;  we  are  not  considering  the  rights  in  civil  or  criminal  law 
to  picket  any  institution;  we  are  not  considering  whether  the  injunction 
order  was  properly  made;  we  are  only  considering  the  injunction  order  not 
moved  against  and  standing  in  full  force  and  effect . ear'll  of  the  re spondent 
being  well  aware  of  its  existence  and  terms  and  that,  notwithstanding  this 
knowledge,  they  took  UP  srLcL  continued  what  the  original  defendants  had 
been  doing  Junt.il  stepped  ..by  the 'Court',  thereby  making  the  .orders  of  the** 
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Such  a proceeding  cannot  bo  permitted  whether  it  was  done  oston-  — 
sibly  toTielp"a  union  to  get  rid  of  contracts  not  agreeable  to  the  union 
or  for  any  purpose  whatever. 

Cases  such  as  Lord  Wollosloy  v.  The  Earl  of  Momington  (1848), 

11  Beav*  180,  show  that  one  who  knows  of  an  injunction  order  forbidding^ 
anyone  doing  a specif icd"'acty‘  and'  himself  acts  "in  contravention  of  the^ 
^n'fiinn+Hnn11  nan  be  committed  "for  his  contempt  in  intemeddlina_with~~ 

10  these  matters",  per  Lord  Langdale  MtR«,  at  p,  1U3. 

1 think  the  appeal  must  be  allowed.  The  names  of  the  respondents 
indicate  that  they  are  not  of  British  birth,  and  they  may  not  have 
absorbed  the  genius  cf  opr  laws;  but  they  cannot  be  allowed  to  violate 
them  with  impunity.  Taking  all  the  facts  into  consideration,  I think  that 
the  respondents  and  each  of  them  should  be  committed  to  the  common  gaol 
at  Toronto  for  ten  days;  they  should  also  pay  the  costs  here  and  below. 

Appeal  allowed . 

20 

NOTE  BY  RIDDELL  J.A.;  Upon  the  terms  of  this  judgment  being 
known  to  those  interested,  counsel  for  all  parties  waited  on  me  find  agreed 
that  the  execution  of  this  judgment,  so  far  as  it  directs  imprisonment 
of  the  respondents,  be  stayed,  counsel  for  the  respondents  undertaking 
before  me  that  what  is  complained  of  will  be  immediately  stopped  and.  will 
not  be  renewed  by  the  respondents  or  any  one  under  the  authority  of  The 
Hotel  and  Restaurant  Employees  International  Alliance,  so  that,  so  far 
as  the  respondents  and.  the  Alliance  are  concerned,  there  will  be  no  act, 
which  if  performed  by  the  original  defendants  or  any  of  them,  could  be 
30  considered  a violation  of  the  injunction  order.  This  agreement  is  to  be 
given  effect  to  in  every  respect,  so  that  the  plaintiff  will  not  be 
troubled  by  a breach  of  the  conditions  of  the  injunction  order  by  the 
respondents  or  the  Alliance  or  any  one  at  the  instance  of  either. 

[Macdonnell  and  Henderson  JJ.A.  agreed  with  Riddell  J.A.  See 
Cumberland  Coal  & Ry.  Co.  v.  McDougall  (19II),  9 E.I.E,  289  (N.S.).] 

BASSEL'S  LUNCH  LTD,  v,  KICK.  In  the  Ontario  Court  of  Appeal.  [ 1937 3 
40  " ~ 1 D.L.R.  235. 

Appeal  from  an  order  of  Kingstone  J.  refusing  to  commit  for 
contempt  of  an  injunction. 

MACDONNELL  J.A.:  * * * The  facts  have  been  fully  set  out  in  the 
reasons  given  by  the  learned  Judge  in  the  judgment  appealed  from  and  in 
his  judgment,  reported  in  [1936]  O.R.,  at  p.  446,  delivered  upon  a 
similar  motion  made  by  the  plaintiff  asking  for  the  committal  of  certain 
other  persons.  Suffice  it  here  to  say  that  the  injunction  order  made  by 
50  Jeffrey,  J.,  on  May  7,  1936,  restrained  "the  defendants  and  each  of  them, 
their  servants,  agents,  and  anyone  acting  under  their  instructions  or 
anyone  assisting  or  aiding  them?1  from  doing  certain  acts,  end  that  the 
respondents,  in  spite  of  having  been  served  with  the  order  of  injunction, 
have  done  one  or  more  of  the  acts.  The  question  is  whether  the  respon- 
dents in  so  behaving  have  infringed  the  order  and  so  become  guilty  of 
contempt . 

An  injunction  restraining  A from  doing  some  a.ct  is  not  an  in- 
junction restraining  B or  C from  doing  it.  In  many  instances,  also,  the 
60  fact  that  B or  C do  the  act  prohibited  to  A,  does  not  amount  to  any 

assisting  or  aiding  of  A by  B or  C;  the  loiter  may  be  acting  quite  inde- 
pendently of  A.  On  the  other  hand  it  is  sophistry  to  argue  that,  because 
A refrains  from  doing  the  act,  therefore  B or  C's  doing  it  in  his  place 
is  not  assisting  or  aiding  him.  Where  B and  C act  not  independently  but 
becaus.g_.of  their  interest  in  A,  it"  may  will  biT  h e 1' dH^  at  ~ t he  y ' ar e'  asisTstTfig 
^pr~  aiding  him;  at  leapt.  arq  Intermeddling  and  so  mav  be~I otLfld"' &TT11  L,y  — 

TSajsei' s Lunch  Ltd,  v.  Kick  ot  al.,  supra) . 

The  question  whether  the  respondents  in ..the_.case_..at_-bar__were 

70  assisting  or  aiding  the  defendants,  whether  they  wore  intermeddling,  or 
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whether  they  were  acting  Independently  of  the  defendant  a,  is  therefore 
a mere  question  of  fact;  and  the  finding  of  the  fact  determines  the 
matter.  If  the  learned  Judge  who  heard  the  motion  had  concluded  that  the 
respondents  were  not  acting  independently,  and  m had  found  them  guilty 
of  contempt,  I should  have  soon  no  reason  for  disagreeing;  the  material 
is,  in  my  opinion,  sufficient  to  Justify  such  a conclusion.  But  after 
great  consideration  of  the  matter  he  did  not  roach  this  conclusion;  and 
it  seems  to  mo  impossible  to  say  that  he  was  wrong.  Also,,  unless  the 
10  respondents  can  be  found  to  bo  unmistakably  guilty  of  contempt,  they 
should  not  be  subjected  to  committal. 


Appoal  dismissed. 

[See  Laskin , The  Labour  Injunction  in  Canada;  A Caveat,  (1937) 

15  Can.  Bar  Rev.  270. 

Members  of  a trade  union,  not  themselves  parties  to  an  action 
in  which  an  injunction  was  issued  at  the  instance  of  plaintiffs,  but 
knowing  of  the  injunction,  interfered  with  the  attempt  of  an  employer, 

20  a member  along  with  plaintiffs  of  an  employers’  association,  to  engage 
workmen.  The  interference  would  have  been  a violation  of  the  injunction 
qua  plaintiffs  or  qua,  the  employers'  association  if  it  were  a party  or 
sufficiently  represented  in  the  action.  Plaintiffs  moved  to  commit  for 
contempt;  see  Hynes  v.  Fisher,  McCord  eind  Jenkins’  Case  (1883),  4 O.R. 
78.  See  Note,  Contempt  Proceedings  against  Persons  not  Named  in  an 
Injunction,  (1933)  46  Harv.  L.  Rev.  1311.J 
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CHAPTER  V 


REFUSAL  TO  WORK 


1.  Strikes 

10 


GOZNEY  v.  BRISTOL.  &©,  TRADE  AMD  PROVIDENT  SOCIETY.  In  the  Court  of 

' '*  ~ '' A^ieS  [1909]  1K,B.  901. 

FLETCHER  MOUILUCU,  L.J.  * * * (After  referring  to  the  rules  of  a 
trade  union  which  provided  for  Btrike  pay  if  a strike  occurred  but  con- 
tained no  provision  for  making  or  enforcing  agreement  a to  strike  or  for 
participation  in  strikes)  Counsel  for  the  defendants  contend  that  these 
rules  by  providing  for  the  payment  of  strike  pay  facilitate  strikes,  be- 
20  cause  strike  pay  prevents  workmen  from  being  driven  to  abandon  them  by 
the  imminence  of  starvation  to  themselves  and  their  families.  This  they 
say  is  sufficient  to  make  an  association  which  has  the  giving  of  strike 
pay  as  one  of  its  objects  an  illegal  association  independently  of  the  re- 
lieving provisions  of  the  Trade  Union  Acts. 

This  appears  to  me  to  be  a tremendous  conclusion  to  be  based  upon 
such  slight  premisses.  Strikes  are  well-known  occurrences  in  the  labour 
world,  and  every  workman  who  is  prudent  and  realizes  his  duty  towards  those 
who  depend  on  him  will  take  steps  to  provide  against  the  suffering  they 
30  bring.  Every  time  a workman  practises  thrift  he  facilitates  his  taking 
part  in  future  strikes,  and  no  doubt  that  intention  is  present  when  he 
thus  acts,  and  it  is  strongs  that  such  a motive  should  be  held  to  be 
tainted  with  illegality.  I cannot  see  that  it  makes  any  difference  that 
this  object  is  effected  by  a specific  provision  with  regard  to  strikes  as, 
for  instance,  by  an  Insurance  against  them,  whether  on  the  mutual  principle 
or  otherwise.  Every  workman,  however  pacific  in  his  nature,  must  know  that 
he  may  find  himself  involved  in  a strike,  and  to  say  that  he  may  not  insure 
himself  against  the  inability  to  sustain  himself  and  his  family,  should  one 
occur,  is  to  my  mind  co  unreasonable  that  it  would  require  to  be  supported 
kO  by  overwhelming  authority  before  I could  accept  it.  So  far  from  this  being 
the  case,  I can  find  no  authority  at  ail  in  its  favour,  and  what  a workman 
does  by  becoming  a trades  member  of  the  defendant  society  is  (so  far  as  this 
matter  is  concerned)  neither  more  nor  less  than  to  join  a mutual  insurance 
society  against  loss  of  wages  during  strikes. 

But  the  real  fallacy  of  the  argument  on  the  part  of  the  defendants 
lies  deeper.  It  proceeds  on  the  proposition  that  strikes  are  -per  se 
illegal  or  unlawful  by  the  law  of  England.  In  my  opinion  there  is  no  foun- 
dation  for  such  a proposition.  It  is  true  that  occasional  dicta  are  to  be 
50  found  to  the  effect  that  combinations  to  better  the  conditions  of  labour 

are  unlawful  at  common  lav,  but  the  Courts  hare  never  accepted  the  law  thus 
laid  down,  and  eminent  judge a have  expressed  views  to  the  contrary.  But 
the  point  is,  in  my  opinion,  best  decided  by  an  examination  of  the  actual 
decisions  of  the  Courts.  There  is  no  trace  of  any  such  doctrine  during  the 
centuries  when  the  common  law  of  England  was  formed,  nor  in  fact  until  the 
end  of  the  eighteenth  century.  This  was  not  due  to  any  friendliness  towards 
freedom  of  action  on  the  part  of  workmen  in  this  respect.  On  the  contrary, 
during  the  seventeenth  and  eighteenth  centuries  a long  succession  of  legis- 
lative enactments  were  passed  restricting  with  a severity  which  shocks  our 
60  modern  ideas  all  attempts  on  the  part  of  workmen,  to  better  their  conditions 
of  labour.  Yet  during  the  whole  of  this  period  no  Court  treated  combinations 
to  better  the  conditions  of  labour  as  being  contrary  to  common  law,  and 

none  of  these  sta(wt.o3  purported  to  declare  or  rest  upon  the  common  law. 

If  we  except  an  obiter  dictum  by  Grose  J.  in  Rex  v,  Mavbey  (1796) , 6 T.R. 

619,  636,  (which  to  my  mind  was  not  intended  to’refor  to’The  common  law, 
but  to  the  effect  of  ctatuies  then  in  force),  I carnet  find  that  there  were 
any  judicial  dicta  in  support  of  the  suggested  proposition  until  after  the 
Legislature  swept  avay  all  these  statutes  by  the  Act  of  1825.  It  does  not 
surprise  me  that  afuer  the  Courts  had  for  such  a long  series  of  years  been 
70  occupied  in  enforcing  statutable  prohibitions  of  very  varied  kinds  against 


' t\< 


t 


Labour  Law  - Chapter  V 


188. 


combinations  among  workmen  there  should  come  to  be  an  idea  in  some  minds 
that  the  common  law  itself  must  have  disapproved  of  that  which  legislation 
so  persistently  persecuted.  But  conclusions  as  to  the  common  law  which 
first  appear  in  recent  times  and  are  based  on  no  accepted  principle  of 
earlier  date  are  to  be  looked  upon  with  great  suspicion.  Even  since  1824 
the  weight  of  authority  is  against  this  doctrine.  Strikes  per  se  are 
combinations  neither  for  accomplishing  an  unlawful  end  nor  for  accomplishing 
a lawful  end  by  unlawful  means,  and  I therefore  come  unhesitatingly  to  the 
10  conclusion  that  the  fact  that  the  arrangements  for  giving  strike  pay  do  in 
a sense  facilitate  strikes  is  quite  immaterial  for  the  purposes  of  our  de- 
cision, and  that  the  defendant  society  does  not  become  illegal  by  reason 
of  its  having  this  as  one  of  its  objects,  and  that  therefore  the  plaintiff 
was  entitled  to  have  his  case  heard  by  the  judge  of  the  county  court. 

I have  not  so  far  referred  to  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  and  I do  not  propose  to  rest  my  judgment  in  any  way 
upon  it.  It  is  unnecessary  so  to  do,  because  I hold  that  strikes  in  them- 
selves are  not  unlawful  by  common  law.  But  if  I had  come  to  a different 
20  opinion  on  this  point,  the  only  ground  upon  which  an  agreement  simultaneous- 
ly to  decline  to  work  on  proposed  conditions  could  be  held  to  be  unlawful 
would  be  that  it  was  one  of  the  instances  where  a combination  by  two  or 
more  persons  to  do  an  act  permissible  to  a single  individual  can  be  held 
to  be  unlawful.  It  is  clear  that  any  single  individual  is  within  his  rights 
in  refusing  to  work  on  any  proposed  conditions  if  he  chooses  so  to  do.  If 
I had  been  of  opinion  that  strikes  came  within  the  above  category  for  this 
reason,  I should  still  have  held  that  the  appeal  must  be  allowed,  because 
by  s.3  of  the  Conspiracy  and  Protection  of  Property  Act,  1875,  an  agreement 
or  combination  by  two  or  more  persons  to  do  or  procure  to  be  done  any  act 
30  in  contemplation  or  furtherance  of  a trade  dispute  between  employers  and 
workmen  shall  not  be  indictable  as  a conspiracy  if  such  act  committed  by 
one  person  would  not  be  punishable  as  a crime.  This  would  render  agree- 
ments to  strike  simpliciter  lawful,  because  it  removes  the  only  ground  on 
which  they  could  be  held  unlawful. 

PARKER  v.  CLOSE.  In  the  Court  of  Queen's  Bench.  1869.  L*R.  4 Q..B.  602. 

HANNEN  J.  * * * A strike  is  properly  defined  as  "a  simultaneous 
4o  cessation  of  work  on  the  part  of  the  workmen" , and  its  legality  or  illeg- 
ality must  depend  on  the  means  by  which  it  is  enforced,  and  on  its  objects. 

[Cf.  4 Restatement  of  the  Law  of  Torts  (1939),  s.  797j  1 Teller, 

Labor  Disputes  and  Collective  Bargaining,  s.  jQ;  Note,  What  is  a "Strike"? 
(I9I2)  32  Can.  L.T . (e85;  and  see,  generally,  on  legislation  affecting  the 
legality  of  strikes,  Chapter  I,  supra. 

Cf.  Canada  Shipping  Act,  1934.  (Can. ) , c.  44,  ss.  244,  249  and  261; 

* Southern  STS  . ^Col  vl  "FX;R^B7  ^(r942  y7  3I6  U .S .' "31;  Rothschild , The  Legal 
50  Implications  of  a Strike  by  Seamen,  (1936)  45  Yale  L.J.  1181.  J 

JOSE  v.  METALLIC  ROOFING  CO.  OF  CANADA  LTD.  In  the  Privy  Council.  [ 1908 ] 

A.C . 514. 

Appeal  by  defendants  from  a judgment  of  the  Ontario  Court  of  Appeal, 

14  O.L.R.  156,  affirming  a judgment  of  a Divisional  Court,  12  O.L.R.  200 
which  dismissed  an  appeal  from  a judgment  of  MacMahon  J.  in  favour  of 
plaintiffs  based  on  the  verdict  of  a special  jury. 

60 

SIR  ARTHUR  WILSON.  This  litigation  arises  out  of  a strike  of  workmen 
in  the  employment  of  the  plaintiffs  (respondents)  and  other  proceedings 
following  thereupon.  The  strike  is  the  only  matter  which  their  Lordships 
think  it  necessary  to  deal  with  on  this  appeal. 

The  plaintiffs  were  manufacturers  employing  workmen  in  their  business. 
The  defendants  (as  the  suit  was  ultimately  constituted)  were  eight  persons, 
sued  on  their  own  behalf,  and  on  behalf  of  the  members  of  a local  Toronto 
trade  union,  and  also  on  behalf  of  the  members  of  another  union  of  wider 
scope. 
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The  statement  of  claim  alleged  that  the  defendants  had  conspired 
to  injure  the  plaintiffs  in  the  conduct  of  their  business;  and  the  first 
complaint  was  that,  in  pursuance  of  the  conspiracy,  the  union  called  out 
the  plaintiffs'  men,  who,  in  obedience  to  the  call,  went  out  on  strike. 

The  case  went  for  trial,  and  was  heard  before  MacMahon  J.  and  a 
jury.  There  was  no  doubt  that  the  strike  took  place,  and  no  doubt  that 
there  were  resolutions  of  the  unions  directing  the  strike.  The  question 
10  relating  to  it  was  whether  there  was  any  right  of  action  in  respect  thereof 
against  the  defendants. 

The  learned  judge  in  charging  the  jury  said  to  them:  "I  am  going 
to  ask  you,  in  tho  questions  which  I am  submitting,  whether  any  of  the 
union  men  who  were  in  the  plaintiffs*  employment  left  the  employment  of 
their  own  volition,  of  their  own  free  will,  and  without  any  regard  to  the 
resolution  that  was  passed  by  the  union,  because,  if  they  did  that,  that 
was  within  their  right.  But  if  they  left  through  the  resolution  that  was 
passed,  which  provides  that  within  a certain  number  of  days,  if  tho  agree- 
20  ment  was  not  signed,  they  would  be  called  out,  and  forced  to  leave  the 

plaintiffs'  employment,  then  there  was  an  illegitimate  exercise --that  was 
a power  that  ought  not  to  be  exercised  as  against  the  Metallic  Roofing 
Company.  And  if  it  was  exercised  to  their  detriment,  then  the  union  is 
liable  in  damages." 

The  same  view  is  expressed  in  subsequent  passages  of  the  learned 
judge' s charge,  and  their  Lordships  think  that  these  passages  cannot  but 
have  meant  to  the  jury  that  the _ calling  out  of  the  men  on  strike  by  resolu- 
tions  of  the  unions,  if  those  resolutions  were  the  cause  of  the  strike. 

30__  was  an  actionable  wrong,  without  regard  to  motive,  and  without  regard  to 

the  conspiracy  alleged.  That  is  a ruling  which,  in  their  Lordships'  opinion, 
cannot  be  supported. 

It  was  contended,  however,  that  at  the  close  of  the  trial,  before 
the  case  went  to  the  jury,  the  learned  judge  corrected  any  misapprehension 
which  might  have  arisen  from  his  earlier  rulings.  What  passed  is  thus 
recorded:  "I  have  asked  you,  gentlemen  of  the  jury,  in  the  first  question, 
were  the  workmen  of  the  plaintiff  company  wrongfully  and  maliciously  co- 
erced to  leave  its  employment  by  the  defendants  or  any  of  them?  Now,  if 
40  you  answer  that  question  in  the  affirmative,  that  negatives  that  the  union 
were  doing  what  they  did  in  their  own  interest,  because  they  were  doing 
something  that  was  manifestly  wrong." 

Their  Lordships  think  that  what  has  been  cited  is  insufficient 
effectively  to  correct  the  previous  misdirection. 

On  the  ground  of  the  misdirection  already  pointed  out,  their  Lord- 
ships  think  that  the  verdict  and  judgment  cannot  be  supported.  They  will, 
therefore,  humbly  advise  His  Majesty  that  tho  appeal  should  be  allowed, 

50  that  the  judgments  below  should  be  discharged  and  a now  trial  had,  that  the 
respondents  should  pay  the  costs  in  the  Court  of  Appeal  and  in  the  Divisional 
Court,  and  that  the  costs  of  the  first  trial  should  abide  the  result  of  the 
new  trial. 

The  respondents  will  pay  the  costs  of  this  appeal. 

Appeal  allowed. 

60  INTERNATIONAL  LADIES'  GARMENT  WORKERS  UNION  v.  BOTHER.  In  the  Quebec  Court 

" of  King' s Bench,  Appeal  Side.  I1923]  3 D.L.R.  768. 

Appeal  from  a judgment  of  Maclennan  J. , 60  Que.  S.C.  105  enjoining 
picketing. 

MARTIN  J.  It  is  not  necessary  or  relevant  to  consider  in  detail 
the  objects  and  purposes  of  the  strike.  I will  concede  the  right  of  the 
employees  to  strike.  I will  concede  the  right  of  the  union  to  peacefully 
promote  the  success  of  such  strike  and  make  use  of  peaceful  persuasion  in 
70  aid  thereof,  but  the  use  of  militant  methods  amounting  to  intimidation  is 
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("‘neither  peaceful mr  lawful.  Ho  universal  rule  governing  judicial  remedies 
\ for  the  evils  of  industrial  warfare  can  he  laid  down.  Each  case  must  he 
v considered  and  determined  on  its  own  facts.  * * * 

Members  of  the  union  had  the  right  to  abstain  from  working  in 
respondent*  s establishment  if  they  chose  to  do  so,  and  upon  the  strike 
being  declared  the  two  employees  of  respondent  who  were  members  of  the 
•union  did  so  elect  and  voluntarily  ceased  work,  but  others  who  desired  to 
10  remain  had  the  right  to  do  so  and  any  interference  with  the  latter*  s right 
to  do  so  or  with  respondent's  right  to  engage  them  to  do  so  was  illegal 
and  unjustifiable.  * * * 

While  conceding  that  labour  unions  have  done  much  to  improve  the 
standard  of  working  conditions,  there  exists  in  the  minds  of  some  a fallacy 
that  labour  unions  can  do  no  wrong  and  its  members  are  immune  from  the  law 
of  the  land.  If  such  a fallacy  exists  in  the  minds  of  anyone,  it  is  well 
to  have  it  dispelled.  The  civil  and  criminal  law  of  this  country  applies 
to  and  governs  its  citizens  irrespective  of  their  walk  and  sphere  in  life. 

20 

If  members  of  labour  unions  prefer  idleness  to  employment,  that  i3 
their  affair,  and  so  long  as  they  do  not  attempt  to  interfere  with  men  who 
are  willing  to  work  or  with  the  business  of  employers  who  are  willing  to 
employ  such  as  desire  to  work,  no  one  is  likely  to  interfere  with  them. 

When,  however,  they  take  the  position  not  only  that  they  will  not  work 
themselves  but  will  not  permit  others  to  work  or  permit  employers  of  labour 
to  employ  such  others,  the  situation  becomes  different.  The  labour  -union 
oversteps  its  right  and  the  law  is  violated.  Action  then  becomes  necessary 
for  the  protection  of  life,  property  and  liberty  of  action.  * * * 

30 

GEEEHSECELDS,  J.:  Much  has  been  written  and  much  judicial  utterance 
made  on  the  question  of  the  legality,  or  the  contrary,  of  trades  unions 
and  strikes.  The  trades  unions  followed  in  process  of  natural  development 
from  the  old  English  Guild.  The  right  of  workers  to  band  themselves  to- 
gether  under  the  name  of  a union,  and  for  the  lawful  purpose  of  promoting 
by  lawful  means  their  best  interests  is  now  freely  conceded.  To  do  other- 
wise, it  seems  to  me,  would  be  destructive  of  the  inherent  right  of  in- 
dividual freedom  of  action. 

^0  So  far  as  the  right  to  strike  is  concerned,  I dispose  of  it  for 

the  purposes  of  this  case,  by  the  mere  statement,  that  a man  may  work  when 
and  for  whom  he  chooses,  and  for  what  wage  and  under  what  conditions  as 
to  him  seems  best,  and  having  the  right  to  choose  the  work,  he  has  an 
equal  right  to  refuse  or  refrain  from  labouring,  unless  his  refusal  to^ 
work  would  detrimentally  affect  someone  who  is  entitled  by  law  to  the  whole 

or  part  of  the  product  of  his  labour.  In  England  he  would  be  punished  for 

not  working  if  able  to  do  so,  because  he  or  his  relatives  might  be  put 
upon  the  "poor  rates" . Again,  and  for  the  purpose  of  this  case,  I should 
concede  the  right  of  one  man  to  give  advice  or  counsel  to  another  to  work 
90  or  not  to  work.  I should  say  a man  had  a right  to  advise  another  to  leave 
the  employment  of  his  employer,  provided  he  left  such  employment  with  due 
regard  to  the  law  governing  the  relations  of  employer  and  employee.  Such 
advice  or  counsel  freely  given  may  be  with  equal  freedom  accepted  or  re- 
fused. In  all  that,  I find  no  interference  with  property  or  proprietary 
rights,  with  liberty  of  action  and  freedom  of  choice. 

Conceding  the  right  of  the  individual  to  refuse  or  cease  work,  I 
concede  the  right  of  any  number  of  men,  having  a common  interest,  to  band 
themselves  together  into  a society  or  association  called  a labour  union, 
or  any  other  name,  for  the  purpose  of  mutual  benefit,  advancement  and  even 
for  general  protection.  If  the  object  be  that  and  only  that,  and  if  in  the 
carrying  out  of  their  objects  and  purposes  resort  is  not  made  to  illegal 
means,  I have  no  fault  to  find  or  criticism  to  offer.  A man  is  the  complete 
master  of  his  own  actions,  provided  always  and  subject  ever  to  the  reser- 
vation, that  he  does  not  in  so  doing  interfere  with  the  property  or 
proprietary  rights  of  another,  or,  in  other  words,  that  he  does  not  inter- 
fere with  another,  to  his  detriment  and  damage  in  the  exercise  by  the  other 
of  a like  right. 

70 


I conclude  this  part  of  the  consideration  of  the  present  appeal 
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by  the  statement,  in  my  own  words,  although  I could  choose  much  better 
in  the  words  used  by  others:  the  employee  without  capital  possesses  to  the 
fullest  extent,  under  the  law  of  this  Province,  all  the  rights,  and  no 
more,  than  the  employer  with  much  capital.  Just  as  the  employer  may  not 
interfere  in  the  prosecution  of  his  industry  with  the  property  or  proprie- 
tary rights  of  the  employee,  so  the  employee,  with  a view  to  his  advance- 
ment or  financial  or  physical  benefit,  or  even  protection,  may  not  inter- 
fere with  the  property  or  proprietary  rights  of  the  employer.  The  right 
10  to  carry  on  a legitimate  industry  in  a legal  manner  is  a proprietary  right, 
or  right  of  property  which  must  be  respected,  and  is  by  law  protected. 

TELLIER,  J.:  The  fact  that  the  defendant,  a workmen's  union,  may 
make  rules  or  issue  orders  for  its  members,  is  a matter  which  concerns  the 
members  only.  That  does  not  call  for  my  attention,  for  the  moment,  at 
least.  But  when  it  claims  the  right  to  hinder,  molest  or  incommode  persons 
who  are  not  members  of  the  union  and  who  are  consequently  independent  of  it, 
in  the  performance  of  their  work  or  on  their  way  to  or  from  it,  it  seems 
to  me  they  are  exceeding  all  reasonable  bounds. 

20 

The  plaintiff  was  not  dependent  in  any  way  upon  the  union.  His 
establishment  was  open  to  all  who  wished  to  work,  whether  they  belonged  to 
the  union  or  not.  As  soon  as  the  strike  commenced,  those  of  his  men  who 
were  members  of  the  union  quit  work.  Their  right  to  do  so  is  not  disputed. 
The  plaintiff,  with  certain  other  men  over  whom  the  defendant  had  no 
authority,  remained.  Nevertheless,  the  defendant  attempted  to  subject  them 
to  its  orders.  Through  its  efforts  and  those  of  its  officers,  an  organized 
effort  was  made  to  prevent  them  from  working.  They  were  followed  wherever 
they  went.  A picket  of  strikers  was  posted  at  the  door  of  the  factory. 

30  Letters,  circulars,  placards  and  verbal  arguments  were  used  to  influence 
and  intimidate  them.  Threats  and  violence  were  even  resorted  to.  Men  and 
women  workers  were  assaulted  and  beaten.  Brawling  went  on  in  the  neighbour- 
hood of  the  factory.  And  all  this  was  done  because  the  factory  remained 
open,  and  because  free  men  saw  fit  to  work  there  notwithstanding  the  strike. 
This  was  clearly  an  interference  with  the  plaintiff  s right  to  carry  on  his 
trade  unmolested.  In  these  circumstances,  he  appealed  to  the  Superior 
Court  for  protection  and  was  granted  an  interlocutory  injunction.  His 
action  was  maintained  and  the  injunction  was  declared  permanent. 

40  I am  of  opinion  that  his  right  is  incontestable,  I would  confirm 

the  Judgment  of  the  Superior  Court  and  would  dismiss  the  appeal  with  costs. 

RIVARD,  J.:  The  appellants  raise  serious  questions  in  their  factum: 
the  legal  existence  of  trade  unions,  their  privileges,  the  right  to  strike, 
the  right  to  set  a watch  when  work  has  ceased,  and  the  rest.  They  seek 
from  this  Court,  as  their  counsel  said,  instructions  as  to  what  workmen  may 
do  when  they  see  fit  to  boycott  an  establishment.  Why  should  the  Court  of 
King' s Bench  constitute  itself  a tutor  to  trade  unions?  Its  sole  duty  is 
to  apply  the  law  to  them,  which  means  to  counsel  them  to  conform  to  it,  and 
50  that  is  enough.  To  attempt  to  guide  them  would  be  an  undertaking  of  very 
doubtful  outcome  and  besides  it  is  not  our  function  to  do  so.  * * * 

A strike,  which  may  be  defined  as  a suspension  of  work  by  a group 
of  men  pursuant  to  a previous  agreement  and  in  obedience  to  an  order  given, 
or,  according  to  a famous  and  more  succinct  definition,  "voluntary  and 
concerted  cessation  of  work" , may  be  Just  and  lawful.  The  right  to  carry  on 
a strike  in  conformity  with  the  laws  in  force  and  in  obedience  to  the  rules 
of  Justice,  is  not  contested.  How  can  a workman  be  denied  the  right  to 
refrain  from  working?  And  when,  in  the  interest  of  a trade  or  profession 
60  and  in  pursuit  of  a legitimate  object,  for  valid  reasons,  a body  of  men 

band  themselves  together  and  agree  not  to  work,  the  resultant  strike  may  be 
lawful  in  principle,  although  it  may  not  be  legal  in  its  manifestations, 
and  however  imprudent  or  destructive  it  may  have  to  be  considered  from  the 
point  of  view  of  the  striker  himself  and  of  society  in  general.  But  the 
exercise  by  workmen  of  the  right  to  strike,  even  in  defence  of  their  trade 
interests,  can  only  be  lawful  if  it  does  not  violate  principles  of  Justice 
and  the  law  of  the  land,  either  in  its  immediate  object  or  in  the  manner 
in  which  it  is  conducted.  For  example,  it  is  evident  that  the  right  of 
^strike  can,  in  no  case , Justify  strikers  in  constraining  other  workmen  to 
70  cease  work  by  illegal  means. 


Appeal  dismissed. 
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[Dorion  J.  agreed  that  the  appeal  should  be  dismissed.  Cf. 

Lupovich  v.  Shane.  [1944]  3 D.L.R.  193,  reproduced  supra  p.  156.T 

/9HSIWQ,  Xl<3.wO.  vlv\We  j»*tW  'Siafcn.  R.  . 

[On  the  question  of  " proper..,ob ject s"  or  *' lawful  purposes"  , see 
4 Restatement  of  the  Lav  of  Torts  (1939TT ss.  7&4-79&;  1 Teller,  Labor 
Disputes  and  Collective  Bargaining,  ss.  84-102 ; Cotter  v.  Osborne  (1969)1 
18  Man.  R.  471,  at  p.  479  (per  Mathers  J.):  "The  law  seems  fairly  well 
10  settled  that  workmen  have  a right  to  strike,  and  that  they  have  a right 

to  combine  together  for  that  purpose,  even  though  their  doing  so  may  result 
in  damage  to  their  employers,  provided  they  have  a reasonable  excuse  for 
so  doing,  and  the  means  resortedto  be  not  in  themselves  unlawful."  A 
court  decides  as  a matter  of  law  whether  a particular  "purpose"  or  "object" 
is  "lawful"*  The  following  are  among  the  "purposes"  which  have  often 
given  rise  to  strikes:  higher  wages  and  better  hours:  Cotter  v.  Osborne 
(1909),  18  Man.  R.  471,  10  W.L.R.  354;  Vulcan  Iron  Works  v.  Winnipeg  Lodge 
Ho.  174  (1911),  21  Man.  R,  473;  ‘union  recognition:  Lupovich  v.  Shane,  [1944] 

3 D.L.R.  193;  Industrial  Conciliation  and  Arbitration  Act,  R.S.A,  1942,  c. 

20  280,  s.  46  (am.  1945,  c.  63);  Labour  Relations  Act,  1945  (N.B.),  c.  4l,  s.21; 

union  security  (union  shop,  closed  shop,  etc.):  International  Ladies1  Garment 
Workers  Union  v.  Rother,  1 1923 ] 3 D.L.R.  768,  affirming  66  Que . S . C . 105; 
Lupovich  v.  Shane,  supra;  1 Teller,  Labor  Disputes  and  Collective  Bargaining, 
ss.  97-101;  refusal  to  work  with  non-unionists;  Perrault  v.  Gauthier  (187§')T 
2 8 S.C.R.  241,  affirming  6 Que.  Q.B.  65,*  Johnston  v.  Mackey,  [ 1937 J 1 D.L.R, 
443  (N.S.C.A.);  Sleuter  v.  Scott  (1915),  21  B.C.R.  155;  Hodges  v.  Webb, 

[1920]  2 Ch.  70;  observance  of  collective  agreement:  Smithies  v.  National 
Association  of  Operative  Plasterers,  [1909]  1 K.B.  310;  Hollywood  Theatres 
v.  Tenney,-  L 1940 J 1 D.L.R.  452;  reduction  or  enlargement  of  staff:  Schuberg 
30  v.  Local  International  Alliance  Theatrical  Stage  Employees,  [1927]  2 D.L.R. 
20, ~38  B.C.R.  130,  affirming,  II926J  3 D.L.R.  1 66,  37  B.C.R.  284;  Cf.  Opera 
on  Tour,  Inc,  v.  Weber  (1941),  285  N.Y.  348.] 

GRAHAM  v.  KNOTT.  In  the  British  Columbia  Full  Court.  |1908j  14  B.C.R.  97. 

Appeal  from  a judgment  of  Lampman  Co.  Ct.  J.  awarding  damages  to 
plaintiff  against  union  officials  who  procured  his  discharge  from  employment. 
The  trial  Judge  said,  inter  alia;  "The  justification  set  up  by  the  defen- 
40  dants  is  the  desire  on  their  part  as  union  men  to  obtain  the  employment  for 
union  men,  and  so  benefit  the  union  and  its  members,  and  generally  to  help 
the  cause  of  unionism.  They  knew  that  if  Bathier  [the  employer]  yielded  to 
their  request  Graham  would  have  to  go  or  else  join  the  union.  Their  notice 
to  Bathier  does  not  merely  give  him  the  option  of  employing  either  Graham 
or  union  men,  but  it  conveys  an  invitation  that  he  dismiss  Graham--see  the 
last  sentence  in  it:  "Hoping  you  will  see  your  way  clear  to  employ  only 
union  men." 

If  a union  is  not  justified  in  preventing  a man  from  getting  employ- 
50  ment,  with  the  object  of  enforcing  payment  of  a debt  due  from  him  to  It 

[Giblan  case,  supra,  p.  114],  I should  say  it  would  follow  that  it  would  not 
be  justified  in  preventing  his  employment  with  the  object  of  forcing  him  to 
join  its  organization:  and  see  judgment  of  Lord  Brampton  in  Quinn  v.  Leathern 
(1901),  70  L.J.,  P.C.  76  at  p.  89.  * 

Now  it  must  be  remembered  that  neither  the  union  as  a whole  nor 
any  of  its  members  had  any  objection  to  Graham  on  account  of  any  conduct  or 
personal  habits  of  his,  but  the  objection  to  continuing  work  with  him  was 
solely  because  he  did  not  belong  to  the  union.  I fail  to  see  any  good  ground 
60  for  holding  that  the  defendants  were  justified  in  invading  the  plaintiff' s 
rights  as  they  did." 

HUNTER  C.J.:  In  no  case  is  there  a greater  obligation  on  the  Court 
to  be  alert  to  maintain  the  rights  of  both  parties  than  in  that  originating 
in  trade  or  labour  disputes,  for  in  none  is  it  more  difficult  for  the  Court 
to  satisfy  all  persons  that  it  has  lived  up  to  the  time-honoured  tradition 
that  it  holds  an  even  scale.  And  this  for  the  reason  that  two  equal  and  un- 
doubted rights  often  come  into  apparent  conflict,  that  is  to  say,  on  the 
one  hand  the  right  that  every  man  has  to  pursue  his  lawful  occupation  without 
70  wrongful  interference,  and  on  the  other,  the  right  that  every  one  has 
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to  say  for  and  with  whom  ho  shall  agree  to  work,  and  under  what  conditions. 
Therefor©,  it  is  necessary  that  the  Court  take  especial  piecauuions  to 
get  a thorough  understanding  of  the  facts  before  it  can  decide  as  to  which 
right,  if  either,  has  been  Infringed.  Fortunately  the  facts  in  the  case 
at  bar  are  simple  and  really  not  in  dispute.  They  are  set  fortn  at  length 
by  the  learned  County  Court  judge,  and  it  is  only  necessary  to  state  brief- 
ly that  the  plaintiff,  a stone-mason,  applied  for  admission  to  the  defendant 
Union;  was  rejected  because  he  considered  the  proposed  test  of  fitness  was 
10  unfair  and  would  not  submit  to  it;  tha,t  the  Union  notified  the  employer 

that  it  was  against  their  rules  to  work  with  non-union  men,  and  that  the  men 
would  be  called  out  if  the  plaintiff  was  kept  at  work;  that  in  consequence 
of  this  notice  the  plaintiff’s  hiring  was  legally  terminated,  although  but 
for  this  notice  he  would  have  been  retained  and  as  a result,  the  plaintiff 
was  unable  to  get  employment  at  his  trade. 

Now,  it  may  seem  to  some  that  the  defendants  acted  harshly  in  first 
presenting  an  apparently  unfair  test  for  admission  to  their  union,  and  then 
because  the  plaintiff  was  unwilling  to  submit  to  the  test  that  they  should 

20  put  him  on  their  foul  list  and  present  an  alternative  to  their  common 

employer  which  left  him  no  choice  but  to  put  an  end  to  the  plaintiff' s 
employment.  In  the  first  place,  however,  I may  remark  that  there  are  many 
harsh  acts  for  which  there  is  no  remedy  known  to  the  law,  as  for  instance 
where  a man  is  discharged  from  employment  for  inability  to  work  although  he 
may  have  given  up  to  it  the  best  yeans  of  his  life;  or  where  a man  by  his 
will  turns  off  his  wife  without  a penny  after  faithful  married  life,  and 
leaves  some  one  else  his  worldly  substance.  So  that  the  fact  that  a 
particular  act  may  be  harsh,  unfeeling  or  inconsiderate,  and  may  in  fact  do 
undoubted  injury,  does  not  necessarily  give  rise  to  any  logal  liability  or 
30  remedy.  It  was  not  disputed,  and  indeed  cannot  be  disputed  that  a body  of 

workmen  may  for  the  protection  of  their  lawful  trade,  and  the  promotion  of 

their  interest,  associate  themselves  together,  and  prescribe  conditions  for 
the  admission  or  rejection  of  others  to  the  association,  and  if  any  con- 
dition appears  to  work  hardship  by  resulting  in  the  rejection  of  any  appli- 
cant, there  is  no  remedy  by  which  the  body  can  be  forced  to  associate  them- 
selves with  the  applicant,  and  it  would  indeed  be  futile  to  attempt  any 
such  thing  as  that  would  be  in  conflict  with  the  undoubted  right  of  all 
persons  to  choose  their  own  associates.  Similarly,  any  body  of  men  may 
determine  for  themselves  the  conditions  under  which  they  will  agree  to  render 
^0  service;  to  whom  and  with  whom;  and  this  involves  the  proposition  that  they 
may  quit  the  employer's  service  having  due  regard  to  existing  contracts,  if 
the  conditions  of  the  employment  are  such  as  to  dissatisfy  them. 

And  it  makes  no  difference  in  their  legal  rights  that  they  complain 
of  such  a condition  as  the  employment  of  another  who  does  not  see  eye  to 
eye  with  themselves;  they  cannot  be  denied  their  right  to  settle  for  them- 
qelves  whether  they  shall  remain  in  the  same  employment,  for,  with  one  or 

two  apparent  exceptions  a lawful  act  does  not  become  unlawful  merely  be- 
cause done  with  a questionable  motive.  It  follows  then  that  they  may  inform 
50  the  employer  of  their  intention  to  cease  work  when  they  lawfully  can  unless 
the  conditions  are  made  to  their  liking,  and  give  him  the  alternative  of 
employing  themselves  or  those  with  whom  they  object  to  be  associated. 

It  does  not  follow,  however,  that  it  is  lawful  for  a union  under 
colour  of  exercising  this  right,  systematically  to  coerce  various  employers 
whom  they  can  influence  not  to  employ  the  obnoxious  individual,  and  in  that 
way  attempt  to  deprive  him  of  his  right  to  make  his  living  by  his  chosen 
calling;  for  in  such  event  the  purpose  of  their  action  being  to  molest  him 
and  to  deprive  him  of  his  right “to  maSe  his  living  except  on  conditions  of 
6o  their  dictation,  their  action  becomes  a legal  injury  and  an  actionable  wrong. 

In  all  such  cases,  then,  the  question  for  the  Court  or  jury  is 
whether,  having  regard  to  all  the  circumstances,  the  object  of  the  Union 
was  merely  to  exercise  their  right  of  settling  for  themselves  with  whom 
they  should  be  associated  in  their  work,  or  whether  their  object  was  to 
persecute  the  individual,  and  if  possible  deprive  him  of  his  equal  right  to 
make  his  living  by  the  common  trade,  and  in  coming  to  a conclusion  it  will 
often  be  necessary  to  closely  scrutinize  the  circumstances,  as  the  line 
between  the  lawful  and  the  unlawful  in  this  class  of  case  may  easily  become 
70  a very  narrow  one.  For  example,  suppose  that  there  existed  only  one  diamond- 
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cutting  establishment  in  the  Province,  end  a number  of  the  employees  went 
to  the  employer  and  gave  him  the  choice  between  retaining  their  services 
and  those  of  an  obnoxious  co-worker.  The  Court  might  be  more  easily  led 
to  the  conclusion  that  the  object  was  to  deprive  him  of  his  right  to  pursue 
the  trade  than  it  would  in  the  case  of,  say,  a carpenter  who  could  find 
employment  with  any  one  of  a number  of  employers,  but  who  had  been  deprived 
by  the  action  of  the  union  of  any  opportunity  to  work  for  one  or  more  of 

them. 

In  the  present  case  I think  that  the  plaintiff  has  not  produced 
such  evidence  as  compels  the  Court  to  conclude  that  the  purpose  of  the  de- 
fendants was  to  molest  him  in  the  peaceful  pursuit  of  his  calling  and  if 
possible  to  prevent  him  from  making  his  living  thereby,  except  on  conditions 
of  their  own  making,  and  therefore  I think  the  appeal  should  be  allowed  and 
the  action  dismissed. 

MORRISON  J.  * * * The  [trial]  judge  did  find  there  was  a combination 
and  persuasion  amounting  to  a threat  against  the  employer.  But  "to  inform 
20  a person  that  others  aim  to  annoy  him  or  injure  him  unless  he  acts  in  a 
"particular  way  cannot  of  itself  be  actionable,  whatever  the  motive  or  in- 
tention may  have  been" : Lord  Lindley  in  Quinn  v7~Leat hem  (1901).  A.C.  495 
at  p.  534. 

A combination  of  several  persons  to  do  harm  to  another  and  harm 
done  to  him  in  fact  does  not  necessarily  give  him  a right  of  action.  If 
the  haxm  done  is  only  the  consequence  of  what  the  combination  had  a right 
to  do  the  harm  is  not  actionable.  There  appears  to  be  no  law  against  peace- 
able persuasion  or  attempts  to  peaceably  persuade  whether  by  trade  unions 
30  or  any  one  else  provided  that  the  person  persuading  does  not  force  himself 
on  the  person  whom  he  persuades  and  provided  there  is  no  threat  of  violence 
and  no  annoyance  so  serious  as  to  amount  to  an  actionable  nuisance.  Nor 
is  there  yet  any  law  which  enables  trade  unions  or  any  one  else  to  compel 
another  person  who  is  sui  juris  to  obey  their  commands  and  to  desist  from 
working  with  any  third  person  willing  to  work  with  him.  * * * 

Trade  unions  can  lawfully  strike  work  within  certain  defined  limits. 
They  can  refuse  like  any  other  individual  to  deal  with  others  they  do  not 
care  to  have  dealings  with  always  provided  they  do  not  break  any  contracts 
40  with  them. 

It  was  held  in  the  case  of  Jose  v.  Metallic  Roofing  Company  of 
Canada,  Limited  (1908),  A.C.  514  at  p.  518  that  a ruling  by  MacMahon,  J. , 
at  the  trial  that  the  calling  out  of  the  men  on  strike  by  resolutions  of 
the  union,  if  those  resolutions  were  the  cause  of  the  strike,  was  an  action- 
able wrong  without  regard  to  motive  and  without  regard  to  the  conspiracy 
alleged,  could  not  be  supported. 
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Appeal  allowed. 

[The  concurring  opinion  of  Clement  J,  is  omitted.] 


JOHNSTON  v.  MACKEY.  In  the  Nova  Scotia  Supreme  Court,  Appeal  Division. 

[1937]  1 D.L.R.  443. 

Appeal  from  a judgment  of  Hall  J.,  [1937]  1 D.L.R.  108,  awarding 
damages  against  trade  union  officials  for  causing  plaintiffs'  dismissal 
from  employment. 

60 

SIR  JOSEPH  CHISHOLM  C.J.  (dissenting):  The  compelling  reason  for 
the  employers' refusal  to  give  the  plaintiffs  their  lamps  was  the  loss  the 
stoppage  of  work  was  causing  the  owners  of  the  colliery.  The  superintendent 
MacLeod  states  positively  that  the  company  could  not  afford  to  keep  the 
mines  idle  any  longer  and  the  stopping  of  the  lamps  of  the  plaintiffs  was 
the  only  means  of  getting  the  mines  open  again.  This,  and  not  any  threat, 
if  threat  in  fact  was  made,  was  why  the  plaintiffs  were  refused  work. 

In  the  result  I agree  with  my  brother  Doull  that  the  appeal  should 
70  be  allowed  and  the  pleuntiffs'  action  dismissed.  He  has  summarized  the 
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relevant  facts  and  it  is  not  n#©essa^f  for  mo  to  instate  them. 

The  acts  of  tho  defendants  which  are  complained  of  are  their  re- 
fusal to  work  with  the  plaintiffs,  who  belonged  to  another  labour  union, 
and  the  picketing  of  the  mine  as  they  did  whilst  there  was  a cessation  of 
work.  In  so  acting  the  defendants  and  those  with  whom  they  acted,  were 
quite  within  their  lawful  rights;  they  did  not  resort  to  any  unlawful  means; 
nor  was  their  real  purpose  to  inflict  injury  upon  the  plaintiffs,  but  rather 
10  to  promote  the  interests  of  the  union  to  which  they  belonged. 

MELLISH  J.  * * * The  relevant  facts  as  disclosed  in  the  evidence 
show  that  all  parties  plaintiffs  in  this  action  were  employed  as  workmen 
in  the  mine  at  Springhill;  that  the  defendants  were  and  are  members  of  an 
association  known  as  the  United  Mine  Workers  of  America;  and  the  plaintiffs 
refused  to  become  members  of  said  association;  and  that  the  defendants,  in 
consequence  of  such  refusal,  by  themselves  and  in  company  with  other  members 
of  said  association,  threatened  their  employer  with  stopping  the  work  on 
which  they  were  employed  unless  it  discontinued  employing  the  plaintiffs, 

20  and  on  the  employer  continuing  said  employment  defendants  and  their  associ- 
ates actually  stopped  the  work  and  so  drove  the  plaintiffs  out  of  employment 
against  the  will  of  their  employer  by  compulsion  and  threats  and  by  causing 
it  damage  by  stopping  its  business.  In  consequence  of  this  action  by  de- 
fendants and  their  associates,  plaintiffs  suffered  the  damage  complained  of. 
This  action  of  defendants  and  their  associates  was  deliberate  and  inten- 
tional and  taken  for  the  purpose  of  driving  the  plaintiffs  out  of  employment. 

It  is  not  denied  that  plaintiffs  had  the  legal  right  to  refuse  to 
be  members  of  said  association.  On  the  foregoing  facts,  in  «y  opinion  the 
30  defendants  were  an  efficient  agency  causing  wilful  damage  to  the  plaintiffs 
without  just  cause  or  excuse  and  that  they  are  responsible  in  damages 
therefor. 


ROSS  J.:  I agree  with  th«  conclusion  of  the  learned  trial  Judge. 

He  found  as  a fact  that  the  defendants  acted  in  combination,  not  with  a 
single  view  to  advance  the  interests  of  their  union,  but  with  the  main  or 
ulterior  intent  to  injure  the  plaintiffs  and  also  that  tho  defendants 
threatened  to  commit  an  illegal  act  with  the  intention  and  effect  of  in- 
timidating the  officers  of  the  company  into  refusing  to  employ  the  plain- 
40  tiffs.  I cannot  say  that,  in  so  finding,  he  was  clearly  wrong.  On  the 

contrary  I think  he  was  clearly  right.  There  is  ample  evidence  to  support 
those  findings.  The  facts  are  fully  set  out  in  the  judgment  below.  The 
principles  of  law  therein  laid  down  have  not  been  questioned,  and  it  will 
therefore  be  unnecessary  to  review  the  authorities.  I wish  however  to  add 
a word  in  regard  to  the  findings  which  are  being  attacked. 

The  plaintiffs  were  miners  residing  at  Springhill  in  the  County 
of  Cumberland.  The  defendant,  Howard  Tattrie,  was  District  Board  member  of 
the  U.M.W.  The  other  defendants  were  officers  of  the  Springhill  Lodge  of 
5t  the  United  Mine  Workers  of  America,  an  international  labour  union,  referred 
to  as  the  U.M.W.  The  plaintiffs  were  members  of  another  labour  organization 
which  will  be  referred  to  as  the  A.M.W.  The  coal  company  had  a written 
contract  with  the  U.M.W.  covering  mining  rates,  etc.  It  is  perhaps  un- 
necessary to  say  that  while  the  defendants  had  a right  to  belong  to  any 
organization  they  saw  fit,  the  plaintiffs  had  an  equal  right  to  choose  their 
own  organization,  and  I hopo  I am  not  assuming  too  much,  whfcn  I say  that 
they  had  a right  to  work  and  a right  to  go  to  that  work  unmolested  by  any- 
body. When  the  difficulties  between  the  parties  to  this  action  arose 
practically  all  the  miners  of  Springhill  belonged  to  the  U.M.W.  but  there 
were  about  twelve  miners,  among  them,  the  plaintiffs,  who  did  not  choose  to 
belong.  They  had  a right  to  abstain  from  membership  in  that  union,  and  the 
coal  company  had  a right  to  employ  them.  They  were  experienced  miners  and 
the  company  was  willing  to  continue  their  employment,  and  only  discharged 
them  after  pressure  by  the  defendants  and  their  associates. 

It  is  suggested  that  there  was  no  purpose  to  injure  the  plaintiffs 
apart  from  the  desire  to  bring  them  into  the  U.M.W.  and  that  a finding  to 
the  contrary  is  against  all  the  evidence.  With  the  greatest  respect  I cannot 
agree.  In. determining  what  those  defendants  intended,  and  what  was  in  their 
TO  minds,  it  is  well  to  refer  to  the  very  inception  of  this  trouble,  and  to 
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read  carefully  the  first  resolution  "that  the  officers  and  organizers  of 
the  A.M.W.  which  are  not  members  of  this  Local  Union  be  laid  off  the  employ 
of  the  Dominion  Coal  Co.  The  others  of  which  are  also  not  members  of  the 
Local  Union  will  bo  given  until  January  28,  1935,  to  join  this  organization, 
such  members  will  have  their  cards  presented  to  the  Local  before  being 
accepted.  It  was  moved  and  seconded  that  we  endorse  this  recommendation 
and  notify  the  company  to  this  effect."  To  make  the  thing  clear  a notation 
at  the  bottom  of  the  minute  names  twelve  men  who  are  the  officers  and 

10  organizers  of  the  A.M.W.  and  among  them  the  five  plaintiffs.  The  intention 

clearly  expressed  was  that  those  men  should  bo  discharged  from  the  employ 
of  the  company.  Others  were  given  a chance  to  join  but  so  far  as  the 
plaintiffs  were  concerned  there  was  no  alternative  but  dismissal.  The 
others  were  given  until  January  28th  to  come  in,  but  a strike  was  called  on 
January  23rd  not  to  induce  or  force  plaintiffs  to  join  the  union,  because 
those  mon  who  were  to  be  allowed  to  return  to  the  union  were  given  until  the 
28th  to  apply,  but  because  the  company  very  naturally  and  properly  refused 
to  take  the  drastic  and  cruel  action  of  throwing  men  out  of  employment  in 
mid- winter  without  any  justification.  It  might  here  be  said,  by  the  way, 

20  that  this  was  a curious  observance  on  the  part  of  the  defendants  of  that 

term  of  their  contract  with  the  company,  which  provides  that  the  right  to 

hire  and  discharge  is  vested  exclusively  in  the  operator.  Surely  it  cannot 
be  denied  that  the  express  object  of  the  combination  wae  to  have  the  plain- 
tiffs discharged.  How  can  it  be  said  that  the  intention  was  to  remove  the 
mon  from  their  employment,  with  all  the  consequent  hardship  and  distress, 
and  yet  not  to  injure  them.  It  would  seem  to  me  clear  from  the  evidence 
that  the  intention  of  the  defendants  wae  to  injure  the  plaintiffs,  and  not 
to  promote  the  interests  of  their  union,  and  that  the  coal  company  was 
actually  coerced  by  the  defendants  to  do  what  was  done. 

30 

Another  circumstance  which  supports  the  conclusion  of  the  trial 
Judge,  is  that  the  union  had  within  its  fold  practically  all  the  miners  of 
Springhill,  numbering  upwards  of  twelve  or  thirteen  hundred  men  as  against 
five  who  preferred  to  remain  out.  The  existence  or  prestige  of  the  union 
was  not  in  any  way  threatened.  On  the  face  of  it,  it  looks  nothing  less 
than  malicious  to  tie  up  a mine  indefinitely,  because  five  men  were  not 
discharged.  To  punish  the  plaintiffs  and  not  to  promote  the  interests  of 
the  union  seemed  to  be  the  objective. 

b0  DOULL  J,  (dissenting):  This  action  arises  out  of  a dispute  between 

two  labour  unions  of  each  of  which  certain  workmen  at  the  collieries  at 
Springhill,  Cumberland  County,  were  members.  It  is  common  knowledge  that 
the  division  of  miners  into  rival  unions  has  caused  serious  trouble  in  this 
Province  from  time  to  time  over  a period  of  years,  and  has  been  a source  of 
confusion  and  difficulty  to  both  employers  and  employees. 

The  Legislature  in  an  endeavour  to  give,  some  assistance  to  those 
who  were  striving  to  remedy  these  troubles  passed  an  Act  in  193^ , c.  bb, 
Statutes  of  Nova  Scotia,  by  which  the  obligation  which  the  Coal  Mines 
50  Regulation  Act  (1927  (N.S.),  c.l)  places  upon  an  employer  to  collect  union 
dues  applies  only  to  dues  of  the  union  having  the  largest  number  of  members 
in  the  employ  of  a particular  employer. 

In  November,  193^,  the  annual  count  of  members  under  this  Act  was 
made  and  it  was  found  that  the  U.M.W.  had  the  largest  number  of  members  at 
Springhill,  It  was  therefore  the  only  union  which  had  the  right  to  demand 
that  the  company  collect  its  dues.  In  that  sense  it  was  the  recognized  union. 
That  after  the  vote  was  taken  it  was  a desirable  thing  that  all  employees 
should  for  a year  at  least  be  mombors  of  the  recognized  union  is  to  my  mind 
60  a self-evident  proposition. 

The  defendants  are  members  of  the  U.M.W.  The  plaintiffs  were  at 
the  time  of  the  matters  complained  of  members  of  another  union,  the  A»M ,W. 

Following  the  vote  in  November  there  was  an  opinion  among  the 
members  of  the  U.M.W.  that  efforts  be  made  to  bring  all  the  employees  of 
the  company  at  Springhill  into  the  U.M.W.  membership. 

Apparently  a good  number  were  brought  in  by  persuasion  and  finally 
70  it  was  decided  that  the  U.M.W.  membership  would  notify  the  company  that  they 
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would  not  work  along  with  the  employees  who  were  holding  out.  There  is  no 
doubt  that  all  the  defendants  were  parties  to  this  decision. 

The  committee  of  the  U.M.W.  including  some  of  the  defendants  went 
to  see  the  company' s superintendent  on  January  21,  1935,  and  gave  him  a 
list  of  men,  at  that  time  twelve,  who  had  not  come  back  into  U.M.W.  member- 
ship. I use  the  term  come  back  for  they  had  all  at  some  time  previously 
been  members.  The  committee  told  the  superintendent  that  they  wanted  the 
10  lamps  of  these  men  stopped,  which  is  the  usual  method  of  suspending  an 

employee,  and  that  if  the  company  continued  to  give  them  work,  the  U.M.W. 
men  would  stop.  They  would  not  work  along  with  these  twelve.  The  company 
at  that  stage  refused  to  stop  the  lamps  of  these  men,  and  the  U.M.W,  men 
then  ceased  work  on  January  24th.  About  that  time  seven  or  eight  of  the 
twelve  came  back  into  the  U.M.W.  fold^  Apparently  there  was  no  ill-will 
against  them  personally;  these  seven  were  received  back.  Whether  there  was 
theT  proverbial  joy  over  the  sinner  who  repented  does  not  appear  from  the 
evidence,  but  at  any  rate  they  got  their  lamps  and  continued  at  work  when 
the  mine  began  to  operate  again.  The  plaintiffs  however  still  held  out  and 
20  the  mine  was  idle  from  January  24,  1935,  until  February  10th,  when  the 
company  decided  that  they  agree  to  the  committee's  demand..  They  ordered 
plaintiffs'  lamps  to  be  refused  and  the  rest  of  the  men  returned  to  work. 

In  the  meantime  there  was  some  picketing  of  the  mine,  some  considerable 
public  disturbance  and  some  assaults  of  some  of  the  plaintiffs.  These  dis- 
turbances and  assaults  are  material  only  in  connection  with  the  motive  for 
the  actions  of  the  defendants.  They  arc  not  in  themselves  claimed  for  as 
damages  and  they  will  be  dealt  with  later  both  as  to  whether  they  show  an 
improper  motive  and  as  to  whether  the  defendants  were  parties  to  such 
actions. 

30 

Before  considering  what  happened  d.uring  the  days  of  the  tie  up  of 
the  mine,  it  may  be  well  to  consider  the  law  applicable  to  such  cases. 

The  law'  has  developed  through  a series  of  cases  which  are  referred 
to  in  the  judgment  appealed  from.  Allen  'vi  Flood,  [1898]  A.C.l;  Mogul  S.S. 
Co.  v.  McGregor,  Gow  & Co. , [1892]  A.C.  25,  and  Sorrell  v.  Smith,  119251 " 
A.C . 700.  * * * 

Such  acts  become.....  illegal  when  the  purpose  has  been  the 
40  "deliberate  injury  of  a third  party  and  not  the  promotion  of  legitimate 
trade  interests." 

If  we  return  to  the  present  case,  the  first  question  is  as  to  the 
legality  of  the  acts  taken  by  the  defendants.  Clearly  at  the  beginning 
all  they  did  or  told  the  coal  company  they  intended  to  do  was  to  cease  work 
so  long  as  the  plaintiffs  were  employed.  This  was  their  right. 

I quote  from  Lord  Watson  in  Allen  v.  Flood,  [1898I  A.C..  at  nn. 

98-9:  - 

50 

"It  is,  in  my  opinion,  the  absolute  right  of  every  workman  to 
exercise  his  own  option  with  regard  to  the  persons  in  whose  society  he 
will  agree  to  continue  to  work.  It  may  be  deplorable  that  feelings  of 
rivalry  between  different  associations  of  working  men  should  ever  run  so 
high  as  to  make  members  of  one  union  seriously  object  to  continue  their 
labour  in  company  with  members  of  another  trade  union;  but  so  long  as 
they  commit  no  legal  wrong,  and  use  no  means  which  are  illegal,  they  are 
at  perfect  liberty  to  act  upon  their  own  views." 

Since  the  Sorrell  v.  Smith  case  this  statement  must  be  guarded 
by  the  proviso  that  they  do  not  combine  for  the  purpose  of  "deliberate  in- 
jury to  the  persons  with  whom  they  refuse  to  work  a3  well  as  by  the  proviso 
contained  in  the  statement  that  they  must  use  no  "means  which  are  illegal." 

Let  us  first  consider  whether  the  combination  in  this  case  was  for 
the  purpose  of  "deliberately  injuring"  the  plaintiffs. 

When  the  defendants  and  the  groat  majority  of  the-  men  employed  at 
these  mines  decided  that  they  would  no  longer  work  along  with  men  who  wore 
70  not  members  of  the  U.M.W.,  there  wore  a considerable  number  of  men  who  were 
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not  in  tho  membership;  the  plaintiffs  had  been  particularly  active  in 
efforts  to  start  a rival  labour  union  and  began  their  activities  at  a time 
when  they  themselves  were  members  of  tho  U.M.W.  That  it  was  vital,  to  the 
successful  operation  of  the  U.M.W.  that  there  should  be  no  other  labour 
union  established  at  the  colliery  is,  I think,  self  evident.  The  effect  of 
'two 'unions  is  to  make  collective  bargaining  ineffective  {for  a union  which 
cannot  speak  for  the  employees  as  a whole  can  make  no  binding  agreement)  to 
promote  dissatisfaction  with  agreements  made  by  the  majority  and  generally 
10  to  promote  discord  among  the  employees.  It  was,  no  doubt,  for  the  purpose  of 
discouraging  such  second  unions  that  the  Legislature  passed  the  Act  referred 
to.  I can  see  no  such  ulterior  purpose  as  a desire  to  injure  the  plaintiffs 
in  the  determination  of  the  defendants  and  their  associates  to  bring  every 
workman  into  their  own  union.  In  addition  to  this  every  man  who  was  out  of 
the  U.M.W.  had  a chance  to  come  in.  It  seems  that  all  except  the  plaintiffs 
came  in  and  returned  to  work,  and  it  is  also  clear  that  every  one  of  the 
plaintiffs  had  an  opportunity  to  come  back  in  spite  of  the  fact  that  they 
had  taken  an  active  part  in  organizing  the  other  union.  * * * That  there 
wa3  any  purpose  of  injuring  them  apart  from  tho  desire  to  bring  them  into 
20  the  U.M.W.  which  was  in  my  opinion  a legitimate  purpose,  seems  to  me  to  bo 
against  all  the  evidence. 

The  learned  trial  Judge  has  found  however  that  certain  acts  done 
by  either  individuals  or  by  a mob  composed  of  workmen  and  other  citizens  of 
Springhill  are  available  to  3how  that  there  was  malice.  In  considering 
these  actions,  it  is  necessary  to  keep  in  mind  that  this  case  is  being  de- 
cided on  the  ground  that  tho  defendants  are  liable  because  they  were  members 
of  an  association  which  met  and  agreed  or  conspired  to  do  certain  things  for 
certain  purposes  and  sporadic  acts  of  certain  of  these  same  persons  whether 
30  by  themselves  or  in  combination  with  others  are  not  necessarily  chargeable 
against  the  defendants  if  they  were  not  taking  part  in  them.  But  bearing 
that  in  mind,  let  us  look  at  the  acts  which  are  alleged  as  indications  of  a 
purpose  to  injure  tho  plaintiffs. 

The  first  is  the  picketing.  There  i3  no  doubt  that  the  association 
agreed  to  picket  the  mine.  For  what  purpose?  Certainly  not  to  keep  out 
these  five  men  or  twelve  men  or  even  seventy  men.  It  takes  a force  of 
1,230  men  to  operate  these  mines  and  any  of  these  men  might  go  into  the  mine 
but  would  be  certain  to  be  sent  home.  The  picket  was  for  the  purposes: 

40  1.  To  see  what  would  happen, — whether  the  resolution  to  stop  until  the 

plaintiffs  and  their  associates  would  come  in  would  be  effective;  2.  to  keep 
check  on  the  U.M.W.  men  and  see  that  they  were  carrying  out  orders  and  to 
no  doubt  persuade  any  others  to  remain  away  from  work.  * * * 

I have  no  doubt  that  as  the  tie  up  continued  day  after  day  the 
annoyance  of  workmen  and  citizens  of  the  town  at  the  four  or  five  men  who 
were  in  their  judgment  holding  up  the  work,  increased.  The  disorders  which 

resulted  in  some  assaults ..were  the  usual  result  of  the  idleness  in  the 

collieries  but  they  were  not  part  of  the  two  things  which  the  -union  agreed 
50  to  do,  viz.:  stop  work  and  picket  the  mine,  nor  were  they  a necessary  result 
of  these  resolutions.  I do  not  think  that  if  the  real  purpose  of  the  cessa- 
tion of  work  was  to  advance  the  interests  of  the  union,  the  fact  that  some 
or  even  all  of  the  U.M.W.  men  took  part  in  assaults  would  make  any  difference 
in  the  legal  result.  * * * 

Another  point  remains.  The  defendants  are  liable  if  they  adopt 
illegal  means  to  carry  out  their  purpose  even  assuming  the  purpose  to  bo  in 
itself  a legal  one.  The  illegal  method  charged  is  the  alleged  threat  to  call 
out  the  maintenance  men.  Threats  in  order  to  come  within  this  category  must 
60  be  threats  to  do  what  the  defendants  had  no  right  to  do.  Their  contract  with 
the  company  was  that  maintenance  men  were  not  to  be  withdrawn  in  the  case 
of  a tie  up  under  certain  conditions,  and  I have  no  doubt  that  a threat  to 
break  a contract  would  be  within  the  class  of  illegal  means.  I do  not  how- 
ever wish  to  be  taken  as  accepting  in  its  entirety  the  evidence  of  Superin- 
tendent McLeod  who  in  thi3  particular  instance  seems  to  have  gone  quite  a 
distance.  One  of  his  statements  was,  "The  mine  would  immediately  become 
flooded";  and  he  then  goes  on  to  tell  what  would  happen  if  "Springhill  mine 
became  filled  with  water."  There  is  surely  a great  difference  between  what 
would  immediately  happen  and  between  the  situation  which  he  describes  as 
70  being  so  disastrous.  I only  refer  to  this  as  showing  that  Superintendent 
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McLeod  was  willing  to  paint  a very  extreme  picture  as  against  the  defen- 
dants.  [The  learned  Judge  then  referred  to  certain  evidence  given  by 
McLeod,  and  continued: ] 

A glance  at  the  contract  will  make  plain  what  the  discussion  was 
about.  The  contract  requires  (see  p.  16)  that  in  case  of  a "suspension  of 
mining”  the  engineers,  firemen,  pumpmen,  fsnmen  and  such  other  maintenance 
men  necessary  to  protect  the  mine  shall  not  suspend  work  except  at  the 
10  option  of  the  operator  but  shall  fully  protect  the  company's  property  etc., 
But  it  is  understood  and  agreed  that  the  operator  will  not  ask  them  to  hoist 
any  coal  produced  by  non-union  labour  for  sale  in  the  market . 

The  discussion  was  as  to  whether  the  maintenance  men  would  under 
this  clause  be  Justified  in  coming  out,  if  coal  were  being  produced  by  those 
who  were  not  members  of  their  union.  Even  if  they  gave  the  manager  to  under- 
stand that  if  he  was  taking  out  coal  with  non-union  labour  the  maintenance 
men  would  be  withdrawn,  it  would  be  at  least  arguable  that  they  would  be 
within  their  contract.  McLeod  knew  this  perfectly.  He  does  not  indicate 
20  that  the  men  ever  threatened  to  break  their  contract.  It  seems  to  me  also 
that  on  January  28th,  the  matter  was  purely  an  academic  question.  There 
were  clearly  at  that  time  not  enough  men  out  of  the  U.M.W.  to  operate  the 
mine.  If  there  were  enough  to  operate  the  mine,  the  difficulty  about  getting 
maintenance  men  would  not  be  a very  serious  one. 

The  evidence  is  clear  that  Tattrie  told  the  superintendent  that  they 
would  not  withdraw  the  maintenance  men 

I can  gather  from  the  evidence  no  threat  to  break  the  contract. 

30 

Wo  one  can  approve  of  the  assaults  or  the  injury  to  the  hall  of  the 
A.M.W.  which  occurred  in  the  course  of  this  tie  up,  but  in  the  view  I take 
of  the  case  these  were  not  essential  elements  of  the  effort  which  the  U.M.W. 
were  making  and  are  not  sufficient  to  show  either  an  illegal  purpose  or 
illegal  means. 

Appeal  dismissed. 

[Carroll  J.  concurred  with  Ross  J.  Cf.  Perrault  v.  Gauthier  (1898), 
lj-0  28  S.C.R.  241,  affirming  6 Que.  Q.B.  65.  See  Note,  (1937)  15  Can.  B~ar  Rev. 
106;  FinkeLnan.  Some  Legal  Aspects  of  Industrial  Disputes.  (1938)  16  Can. 

Bar  Rev.  286. J 


Wote  on  Secondary  and  Sympathy  Strikes 

A distinction  may  be  taken  between  secondary  and  sympathetic  strikes 
as  follows:  (l)  An  employer's  working  staff  is  represented  by  different 
craft  unions.  The  employer  is  in  a dispute  with  employees  of  craft  union  A 
50  who  go  on  strike.  Employees  of  craft  union  B also  go  on  strike.  They  are 
secondary  strikers;  (2 ) A retailer  sells  products  manufactured  by  a 
company  the  employees  of  which  are  on  strike.  The  retailer's  employees  go 
on  strike  in  protest  against  his  handling  of  the  company1 s products.  They 
are  secondary  strikers;  (3)  Employees  are  on  strike  as  a result  of  a dispute 
with  their  employer.  Employees  of  another  employer  in  a different  line  of 
business  go  on  strike  to  express  support  of  the  other  workers.  They  are 
sympathy  strikers.  Cf . l_Teller,  Labor  Disputes  and  Collective  Bargaining 
as.  103,  122 . ~ £ 

_ Consider  the  relation  between  the  secondary  strike  and  industrial 
unionism.  _C f ._  the  Crofter  case,  supra,  p.  68.  To  what  extent,  if  at  all, 
is  the  "legality"  of  a secondary  strike  or  sympathy  strike  affected  by  ss. 

1 and  3 of  the  Trade  Disputes  Act,  1906;  or  by  s.  3(1)  of  the  Rights  of 
Labour  Act,  1944  (Ont.),  c.  54  (see  p.  93,  supra)?  Cf.  Perdue  J.A.  in 
Rex  v.  Russell,  [1920]  1 W.W.R.  624,  at  p.  633:  "Sympathetic  or  secondary 
strikes  are  no  longer  actionable  In  England  by  the  Trade  Disputes  Act,  1906... 
e have  no  similar  enactment  in  Canada  legalizing  such  strikes" , 

As  to  the  "legality"  of  a general  strike,  see  Rex  v.  Russell,  re- 
70  produced  supra,  p.  22;  National  Sailors'  & Firemen's  Union  of  Great  Britain 
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and  Ireland  v.  Reed,  [1926]  Ch.  53^;  Simon,  Three  Speeches  on  the  General 
Strike;  Goodhart,  Essays  in  Jurisprudence  and  the  Common  Lav,  p.  226  et  seq. 
The  Trade  Disputes  and  Trade  Unions  Act,  1927  (imp. ) , c.  22;  The  Trade 
Disputes  and  Trade  Unions  Act,  1946  (Imp.),  c.  52;  and  see  Crook,  The 
General  Strike  --  A Study  of  Labor's  Tragic  Weapon  in  Theory  and  Practice 

(1931K 


Note  on  the  Slt-Do-wn  Strike. 

See  N.L.R.B,  v.  Fausteel  Metallurgical  Corp.  (1939),  306  U.S.  240; 
Note,  The  Relative  Status  of  the  Sit-Down  Strike  in  the  Development  of 
Labor  Lav,  (1937)23  Va.  L.  Rev.  799;  McClintock,  Injunction  against  Sit- 
Down  Strikes,  (1938)  23  Iowa  L,  Rev,  l49. 


2 . Boycotts 

Note  on  the  Boycott 

20 

"Boycott”  is  a generic  term  which  covers  not  only  the  strike  and 
picketing  but  related  activities  such  as  distribution  of  circulars  and 
blacklisting.  It  has  been  defined  as  "a  combination  formed  for  the  purpose 
of  restricting  the  markets  of  an  individual  or  group  of  individuals" 

(Wolman,  The  Boycott  in  American  Trade  Unionism  (1916))  and  has  functionally 
been  regarded  as  either  primary  or  secondary,  depending  upon  whether  pressure 
Is  exerted  only  on  the  other  party  to  the  dispute  (e.g.  by  refusal,  to  deal 
or  by  persuasion  of  third  parties  not  to  deal)  or  whether  pressure  is  also 
exerted  on  a third  party  (e.g.  by  secondary  picketing).  Primary  boycotts 
30  by  way  of  strikes  and  picketing  have  been  illustrated  in  this  and  in  the 
preceding  chapter.  There  is  little  English  or  Canadian  case  law  on 
secondary  boycotts;  see,  however,  J.  Lyons  & Sons  v.  Wilkins , supra,  pp. 

124  and  129;  Quinn  v.  Leathern,  supra , p.~  58;"  Crofter  Hand  Woven  Harris  Tweed 
Co.  v.  Veitch,  supra,  p,  68 The  American  authorities  are  collected  in 
1 Teller,  Labor  Disputes  and  Collective  Bargaining,  chapter  9;  Frankfurter 
and  Greene,  The  Labor  Injunction;  see  also^Helleratoln,  Secondary  Boycotts 
in  Labor  Dispute's,  (1938)  47  Yale  L.J.  341.  The  following  cases  may  be 
noted;  Duplex  Printing  Press  Co.  v,  Peering  (1921),  254  U.S.  443;  Bossert 
v.  Dhu.y  (1917),  221  N.Y,  342;  Auburn  Praying  Co.  v.  Wardell  (1919 ),  227 
40  N.Y.l;  Goldf inger  V.  Feintuch  (1937),  27^  N'Ty.  28l;  Carpenters  and  Joiners 
Union  of  America,  Local  No.213  v.  Ritter*  s Cafe  (1942),  315  U.S.  722. 


Labour  Law  - Chapter  VI 


201. 


CHAPTER  VI 


COLLECTIVE  BARGAINING 


10 

1.  Introductory 

The  settlement  of  terms  of  employment  and  the  resolution  of 
grievances  between  employers  and  employees  has  in  the  past  been  accom- 
plished almost  wholly  through  individual  bargaining.  The  change  to 
widespread  collective  bargaining  whereby  workmen  act  collectively  or 
through  representatives  in  negotiating  terms  of  employment  and  adjusting 
grievances,  generally  under  machinery  established  by  a collective  bargain- 
ing agreement,  has  been  the  result  of  significant  shifts  in  social  and 
2 0 economic  thinking  to  which  have  been  added  the  sanctions  of  the  law. 

The  evolution  of  collective  bargaining  as  an  accepted  (and  even  compulsory) 
process  of  ordering  employer- employee  relations  has  been  marked  by  the 
following  features:  (1)  the  "legalization"  of  trade  unions;  (2)  tho 
struggle  for  "recognition";  (3)  the  growth  of  "employee  representation" 
plans  as  possible  substitutes  for  affiliated  trade  unions,  and  the 
sponsorship  by  employers  of  "company  dominated  unions";  (4)  the  struggle 
to  end  discrimination  in  employment  on  account  of  trade  union  membership; 
and  (5)  the  intervention  of  legislatures  through  both  declaratory  and 
compulsory  legislation  designed  to  promote  collective  bargaining  between 
30  employers  and  employees  acting  through  freely  chosen  representatives. 

[The  literature  which  has  grown  up  on  collective  bargaining  in 
both  its  economic  and  legal  significance  is  too  vast  to  warrant  mention 
of  more  than  a few  works;  cf , How  Collective  Bargaining  Works  (1942, 
Twentieth  Century  Fund);  Brooks , Unions  of  Their  Own  Choosing,  (1939); 
Trends  in  Collective  Bargaining  (1945,  T went loth  Century  Fund);  Millie 
and  Montgomery,  Organized  Labour  (1945);  Magru.der , A Half  Century  of  .Legal 
Influence  Upon  the  Development  of  Collect iv6f~Sarla'in:ingt  (l93'7~)  50  Harv. 

L.  Rev.  1071. 

40  For  legislation  of  the  declaratory  type,  see  The  Trade  Union  Act, 

1937  (N.S.),  c .6;  The  Trade  Union  Act,  1945  (P.E.I.),  c.  13.  For  legis- 
lation of  the  compulsory  type,  see  The  Trade  Union  Act,  1944  (Saak,  2nd 
seas.),  c,  6 9;  The  Labour  Relations  Act,  1944  (Que.),  c.30;  The  Labour 
Relations  Act,  1945  (N.B.),  c.4l, ] 


2 . Unfair  Practices 

A.  Self-Organization  of  Employees;  Discrimination 
50 

Criminal  Code,  R.S.C,  1927.  c.  36;  am.  1939.  c.30,  s.ll 

Section  502  A.  Any  employer  or  his  agent,  whether  a person,  company  or 
corporation,  who  wrongfully  and  without  lawful  authority 

(a)  refuses  to  employ  or  dismisses  from  his  employment  any 
person  for  the  sole  reason  that  such  person  is  a member 
of  a lawful  trade  union  or  of  a lawful  association  or 
combination  of  workmen  or  employees  formed  for  the  purpose 

60  of  advancing  in  a lawful  manner  their  interests  and  or- 

ganized for  their  protection  in  the  regulation  of  wages 
and  conditions  of  work; 

(b)  seeks  by  intimidation,  threat  of  loss  of  position  or 
employment,  or  by  causing  actual  loss  of  position  or 
employment,  or  by  threatening  or  imposing  any  pecuniary 
penalty,  to  compel  workmen  or  employees  to  abstain  from 
belonging  to  such  a trade  union  or  to  such  an  associ- 
ation or  combination  to  which  they  have  a lawful  right 
to  belong;  or 
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(c)  conspires,  combines,  agrees  or  arranges  with  any 
other  employer  or  his  agent  to  do  any  of  the  things 
mentioned  in  the  preceding  paragraphs;  is  guilty  of 
an  offence  puni shable  on  indictment  or  on  summary 
conviction  before  two  justices,  and  liable  on  con- 
viction, if  an  individual,  to  a fine  not  exceeding 
one  hundred  dollars  or  to  three  months'  imprisonment, 
with  or  without  hard  labour,  and,  if  a company  or 
10  corporation,  to  a fine  not  exceeding  one  thousand 

dollars. 


-'SOCIETY  BRAND  CLOTHES  LTD . v.  THE  KING.  In  the  Quebec  Court  of  King's  Bench. 

“ ’ [19L3]  1 D.L.R.  111. 

Appeal  from  a conviction  on  charges  under  s.  502A  of  the  Criminal 

Code. 


20  BOND  J.  * * * The  second  ground  of  appeal  relates  to  the  meaning 

to  be  given  to  the  word  " sole" . 

In  my  opinion,  the  learned  Magistrate  was  right  in  holding  as  he 
did  that  the  determining  cause  is  to  be  looked  at.  It  is  true  in  the  present 
case  that  a number  of  other  causes  are  set  out  by  the  appellant  which  might 
have  determined  the  appellant  to  dismiss  these  employees:  such  as  for  ex- 
ample, insubordination,  inefficiency,  wasting  time.  But  the  striking  fact 
emerges  that  none  of  these  grounds  were  acted  upon  until  after  the  employee 
had  joined  the  Union.  That  was  the  proximate  cause  or  causa  c arsons,  or 
30  sole  cause,  for  the  prior  conditions  were  potential  and  remained  such  until 
the  efficient  or  determining  cause  arose  and  was  given  effect 

To  hold  that  the  mere  co-existence  of  other  potential  causes  which 
had  not  been  acted  upon  or  become  effective  to  bring  about  a dismissal, 
precludes  the  article  from  being  applicable,  would  be  a strange  construction. 
It  would  for  oil  practicable  purposes  render  it  nugatory,  and  moreover, 
would  fail  to  give  effect  to  the  provisions  of  the  Interpretation  Act,  E.S.C. 
1927,  c.l,  s.15: 

40  "Every  Act  and  every  provision  and  enactment  thereof,  shall  be 

deemed  remedial,  whether  its  immediate  purport  is  to  direct  the  doing  of 
anything  which  Parliament  deems  to  be  for  the  public  good,  or  to  prevent 
or  punish  the  doing  of  any  thing  which  it  deems  contrary  to  the  public  good; 
and  shall  accordingly  receive  such  fair,  large  and  liberal  construction  and 
interpretation  as  will  best  ensure  the  attainment  of  the  object  of  the  Act 
and  of  such  provision  or  enactment,  according  to  its  true  intent,  meaning 
and  spirit." 

The  effect  of  s.  502A  could  always  be  thwarted  by  invoking  some 
50  minor  dereliction  as  a concomitant  cause  depriving  the  article  of  any  effect. 

I would  dismiss  the  appeal. 

BARCLAY  J.  * * * On  the  second  ground,  I concur  in  the  reasons 
of  the  trial  Judge.  Any _ot h e r_int o r p r etat i on  would  make  the  law  illusory. 
Ifgthe  proof  establishes  that-hbhe_  real  reason._f  or  the  dismissal  of  an 
employee,  or  the  refusal gfao  employ  him,  is  the,  fact- that  he  belongs  to. a 
union.  then-_such„actlpn  is  wrongful  and  without  lawful  authority,  although 
ah  attempt  be  made  to  show  that  there  also  existed  several  other  possible 
60  reasons.  If  the  fact  that  an  employee  belonged  to  a union  is  the  real 

reason  for  his  dismissal,  it  is  not  one  of  several  reasons  but  the  only  real 
reason  for  the  dismissal. 

I would  dismiss  the  appeal. 

FRANCOEUR  J.  * * * At  the  1936  session  of  Parliament  the  first 
scheme  of  this  Act  [s.  502A  ] was  presented  at  the  request  of  labour  groups. 
This  scheme  had  in  view  preventing  employers  from  refusing  to  engage  em- 
ployees, from  dismissing  them,  or  conspiring  to  do  so  on  the  ground  that 
70  they  were  organized.  It  was  submitted  that  if  workers  or  employees  were 
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permitted  to  form  trade  unions  and  to  enter  into  collective  agreements, 
it  should  be  illegal,  from  the  public  point  of  view,  for  employers  to  seek 
openly  or  by  intimidation,  threats,  or  conspiracy,  to  prevent  them  from 
belonging  to  these  trade  unions.  They  wanted,  therefore,  to  have  not  only 
the  principle  of  freedom  of  organization  but  also  the  principle  of  freedom 
of  action  recognized. 

The  right  of  the  worker  to  organize  is  now  recognized  everywhere. 

10  The  question  of  contracts,  of  wages,  etc,  is  within  tho  domain  of  the  Pro- 
vinces, but  if  anyone  seeks  to  prevent  a labourer  from  working  under  the 
above-mentioned  conditions,  his  conduct  is  criminal  and  comes  within  the 
competence  of  the  federal  Parliament. 

If  certain  ants  of  employees  may  become  crimes  punishable  under 
certain  provisions  of  the  Criminal  Code,  it  becomes  equally  important  that 
these  provisions  prevent  employers  from  injuring  the  enterprises  of  their 
employees  who  endeavour  to  set  up  and  to  maintain  a trade  agitation. 

20  This  scheme  of  law  was  debated  particularly  in  the  course  of  the 

1938-39  sessions.  Realizing  that  the  principle  of  this  legislation  should 
be  adopted,  Parliament  decided  to  incorporate  it  in  Part  YII  of  the  Criminal 
Code  as  s.  502A  -under  the  heading,  "Offences  connected  with  Trade  and 
Breaches  of  Contract."  This  law  evidently  had  in  view  the  maintenance  of 
labour  relations  in  the  country  on  a legal  basis  by  preventing  certain  un- 
just practices  by  employers  toward  employees.  The  latter  having  obtained 
the  right  to  combine,  to  form  unions,  to  better  working  conditions,  Parlia- 
ment was  called  upon  to  assure  the  fullest  exercise  of  this  right.  For 
that  reason,  it  considered  any  interference  on  the  part 'of  on  employer  with 
30  the  exercise  of  the  workers'  rights  as  a disloyal  and  criminal  act.  When 
the  employer  may  impose  his  will  by  preventing,  directly  or  indirectly, 
affiliation  with  a labour  organization,  such  act  becomes  an  offence.  * * * 

The  appeal  involves  questions  of  law  exclusively.  The  statement  of 
facts  of  the  trial  Judge  must  be  accepted.  We  cannot  substitute  ours  for 
them.  Besides,  it  seemed  to  me  that  the  record  a,s  submitted  for  our  examina- 
tion amply  justified  the  following  observations  of  the  trial  Judge: 

"The  testimony  confirmed  by  documentary  and  circumstantial  evidence, 
40  showed,  I repeat,  that  the  six  employees  whose  dismissal  is  the  subject  of 
the  present  complaint,  were  dismissed  several  days  after  their  admission  as 
members  of  the  Amalgamated  Clothing  Workers  of  America,  a regular  union, 
and  that  in  this  circumstance,  the  accused  notified  three  of  these  workers 
that  the  sole  reason  for  the  dismissal  was  the  fact  that  they  were  now 
members  of  this  labour  union,  for  all  these  employees  were  competent  and 
had  given  satisfaction  in  their  work  for  a number  of  years,  and  there  was  no 
real,  serious,  important  and  reasonable  ground  for  dispensing  with  their 
services." 

50  As  for  the  words  "sole  reason"  "raison  principale"  it  seems  to  me 

the  Judge  gave  it  its  true  meaning.  He  says: 

"The  Legislature  has  left  tho  employer  the  master  of  his  factory. 
However,  it  creates  a restriction  in  regard  to  the  employment  or  the  dis- 
missal of  labour.  If  the  employer  has  reasons  for  dismissing  an  employee, 
he  may  do  so,  but  he  cannot  do  so  for  the  sole  reason  that  he  is  a member 
„ of  a legitimate  labour  union. 

"It  seems  to  me  that  the  law  has  as  its  object  giving  workers  tho 
60  right  to  belong  to  legitimate  labour  unions  without  the  employers  being  able 
to  retaliate  on  their  part  and  without  employees  risking  the  loss  of  their 
omployment  with  employers  who  harbour  hostile  feelings  against  labour  organi- 
zations. 

"This  Court  must  interpret  the  words  ' sole  reason'  in  such  a way  as 
to  assure  the  carrying  out  of  the  object  of  the  law  and  its  provisions 
according  to  their  meaning,  intent,  and  true  spirit,  an  is  prescribed  by  s. 

15  of  the  Int e r p r e t at i on  Act . So  it  may  be  seen  that  ' sole  reason'  has  here 
the  meaning  of  determining  cause  (motif  determinant),  principal  reason 
70  (raison  principale)  and  of  causa  causans.  Under  the  above  mentioned  circum- 
stances, the  ground  invoked  by  the  defence  cannot  be  accepted  as  the 
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determining  cause  or  sole  reason  for  the  dismissal," 

This  interpretation  is  logical  and  in  conformity  with  the  spirit  of 
the  law.  If  we  had  to  accept  the  grounds  for  dismissal  given  by  the  officers 
of  the  appellant  company,  which  seem  to  me  rather  simple  pretexts,  the  law 
would  become  inoperative.  In  3hort,  the  grounds  of  appeal  invoked  by  the 
appellant  are  not  well  founded.  I would  affirm  the  judgment  of  the  trial 
Judge  and  dismiss  this  appeal. 

10 

Appeal  dismissed.. 

[Casgrain  J.  (ad  hoc)  concurred.  The  concurring  opinion  of 
Bissonnotte  J.  is  omitted.  ] 

Labour  Relations  Act,  1945  (N.B.),  c.4l 

Section  4(1).  Every  employee  shall  have  the  right  to  be  a member  of  a 
20  trade  union  or  employees'  organization  and  to  participate  in  the  lawful 
activities  thereof. 

Section  19(2).  No  employer  or  employers'  organization,  and  no  person 
acting  on  behalf  of  same  shall 

(a)  refuse  to  employ  any  person  because  the  person  is  a 
member  of  a trade  union  or  an  employees’  organization; 

(b)  impose  any  condition  in  the  contract  of  employment 

30  seeking  to  restrain  an  employee  from  exercising  his 

rights  under  this  Act;  or 

(c)  seek  by  intimidation,  by  dismissal  or  threat  of  dis- 
missal, by  any  other  kind  of  threat,  by  the  imposition 
of  a pecuniary  or  other  penalty,  or  by  any  other  means 
whatsoever,  to  compel  an  employee  to  abstain  from  be- 
coming or  continuing  to  be  a member  or  officer  or 
representative  of  a trade  union  or  an  employees1  or- 
ganization, or  from  exorcising  his  lawful  rights; 

40 

but  nothing  in  this  Act  shall  bo  interpreted  to  affect,  otherwise  than 
as  expressly  stated,  the  right  of  an  employer  to  suspend, transfer,  lay  off, 
or  discharge  employees  for  appropriate  and  sufficient  cause. 

Section  20(1),  No  person  shall,  with  a view  to  compelling  or  influencing 
a person  to  join  a trade  union  or  employees'  organization,  use  coercion  or 
intimidation  of  any  kind,  but  this  subsection  shall  not  bo  construed  to 
prohibit  the  inclusion  of  any  provision  in  a collective  agreement, 

50  Section  39*  Every  person,  trade  union,  employees'  organization  or  employers' 
organization  who  contravenes  any  of  the  provisions  of  this  Act  is  guilty  of 
an  offence,  and  unless  some  penalty  is  expressly  provided  by  this  Act  for 
such  contravention,  liable  on  summary  conviction,  if  an  individual,  to  a 
penalty  of  not  more  than  One  Hundred  Dollars,  and  if  a corporation,  employers' 
organization,  employees'  organization  or  trade  union,  to  a penalty  of  not 
more  than  Five  Hundred  Dollars. 

Section  42.  No  prosecution  for  an  off once  under  this  Act  shall  be  instituted 
except  by  or  with  the  consent  of  the  [Labour  Relations]  Board,  evidenced  by 
60  a certificate  signed  by  or  on  behalf  of  the  chairman  of  the  Board,  and  in 
exercising  its  discretion  as  to  whether  any  such  consent  should  be  granted, 
the  Board  may  take  into  consideration  disciplinary  measures  that  have  been 
taken  by  an  employers'  organization  or  a trade  union  or  employees'  organi- 
zation against  the  accused. 

[The  above  Act  is  a faithful  reproduction  of  Order -in- Council  P.C. 
1003  of  February  17,  1944,  as  amended,  which  was  effective  as  a Dominion- 
wide  measure  during  the  emergency  conditions  arising  out  of  the  war.  For 
provisions  similar  to  ss.  19(2)  and  20(1)  above,  see  Labour  Relations  Act, 

70  1944  (Que.),  c.30,  ss.  21  and  22.  See  also,  Trade  Union  Act,  1937  (N.S.), 

c.6,  s.7;  Trade  Union  Act,  1945  (P.E.I.),  c.13,  s.7j  Industrial  Conciliation 
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and  Arbitration  Act,  R.S.A.  1942,  c.  280,  s.7  (am.  1943,  c.  36,  s*3i 
1944,  c.  69,  s.4)3 

[Cf , United  Garment  Workers  of  America  Local  253  v,  Deacon  Bros, 
Ltd,  and  the  De'e  Bee  Worker's  Agency  (1944)  , 1 Dominion  of  Canada  Labour 
Service  7- 112 3 (cited  hereafter  as  D.L.S.);  "The  language  of  e.  19  is 
wide  enough  to  comprehend  any  form  of  employer  interference  in  the  organi- 
zational activities  of  his  employees."  (per  Ontario  Labour  Relations  Board, 
1C  at  7-1124),  See  also  U.A.W,  Local  426  v.  Belleville  Sargent  & Co.  Ltd,  and 
Belleville  Sargent  Employees"  Guild  (1944),  1 D.L.S.  7-1127*  T" 


INTERNATIONAL  TYPOGRAPHICAL  UNION  AMD  OTTAWA  TYPOGRAPHICAL  UNION  NO.  102  v, 

SOUTHAM  CO.  LTD.  In  the  Ontario  Labour  Relations  Board.  19 47.  1 D.L.S. 

7-1292. 


THE  BOARD:  Petition  for  leave  to  institute  a prosecution  against 
the  respondent  company  and  Mr.  H.  S.  Southern  on  the  ground  that  they  have 
20  violated  certain  provisions  of  the  Wartime  Labour  Relations  Regulations. 

The  case  for  the  petitioners  rests  on  an  advertisement  which  appeared  in 
the  Ottawa  Citizen,  one  of  the  Southam  chain  of  newspapers,  on  Juno  15,  1946. 
Mr.  H.  S.  Southam  is  publisher  of  the  Ottawa  Citizen  and  his  namo  is  attached 
to  the  advertisement. 

The  sequence  of  events  leading  up  to  the  publication  of  this  ad- 
vertisement are  as  follows:  On  May  30,  1946,  those  employees  of  the  res- 
pondent company  who  were  members  of  the  International  Typographical  Union 
and  the  Ottawa  Typographical  Union  No.  102,  went  on  strike.  On  June  5, 

30  1946,  Mr.  H.  S.  Southam  caused  to  be  published  in  the  Ottawa  Journal  an 

advertisement,  addressed  "To  Former  Employees  of  The  Citizen  Composing 
Room"  , in  the  following  terms: 

The  fact  that  The  Citizen  plant  is  not  presently  operating 
and  that  our  former  composing  room  employees  are  precluded 
from  working  for  us  is  not  because  of  anything  The  Citizen 
has  done  or  neglected  to  do  in  fullfilment  of  its  contractual 
relations  with  its  striking  printers.  Our  doors  are  open  for 
their  return — on  the  former  basis  or  any  other  basis  on  which 
40  we  can  mutually  agree,  or  by  conciliation  of  any  form. 

The  Citizen  would  be  glad  to  have  its  printers  back  as 
members  of  the  International  Union  or  as  members  of  any 
Canadian  union,  as  The  Citizen  has  always  been  in  favour 
of  unionized  labor;  however,  if  our  printers  are  precluded 
from  coming  back  to  The  Citizen  as  members  of  a union- - 
then  we  shall  be  glad  to  have  them  without  union  affiliation, 
it  being  understood  that  any  protection  or  benefits  that 
they  have  been  receiving  from  the  International  Typographi- 
50  cal  Union  may  be  underwritten  by  The  Citizen.  This,  of 

course,  would  only  be  possible  if  the  new  contract  or 
agreement  i3  between  The  Citizen  and  its  printers  without 
any  reference  to  or  tieup  with  those  of  any  other  news- 
paper in  any  other  city. 

The  Management  will  be  glad  to  talk  with  any  of  our 
former  printers  or  with  their  representatives  along  the 
above  lines. 

60  This  offer  will  remain  open  until  Saturday,  June  8, 

after  which  date  we  must  assume  that  our  printers'  con- 
tinued absence  from  The  Citizen  composing  room  is  to  be 
construed  as  notice  that,  they- have  terminated- their 


H.  S.  SOUTHAM, 

Publisher  of  the  Ottawa 
Citizen. 
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A mimeographed  letter  in  identical  terms  was  also  sent  to  each  of 
the  employees  concerned.  The  employeos  did  not  return  in  response  to  this 
advertisement  and  they  were  given  their  separation  notices  pursuant  to 
National  Selective  Service  Civilian  Regulations.  On  June  15,  19^6,  there 
appeared  in  the  Ottawa  Citizen  an  advertisement  in  the  following  terms: 

THE  CITIZEN  STRIKE 

10  (A  RESUME) 

Next  year  the  Citizen  will  have  been  fifty  years  under  its 
present  management.  During  that  period- -until  a few  days  ago--^ 
there  has  never  been  friction  of  any  hind  with  its  mechanical 
staffs. 

Last  January,  while  The  Citizen  was  negotiating  the  usual 
renewal  of  its  annual  agreement  with  its  union  employees,  the 
local  branch  of  the  International  Typographical  Union  was  ordered, 

20  out  of  a clear  sky  as  it  were,  by  its  Indianapolis  headquarters 

to  discontinue  further  negotiations  with  The  Citizen. 

It  appears  now  that  the  Indianapolis  headquarters  officials 
earlier  this  year  had  persuaded  the  local  branch  of  the  ITU  to 
delegate  its  bargaining  authority  to  them.  This  was  part  of  the 
plot  of  the  Indianapolis  strategy  board  to  call  a sympathetic 
strike  to  aid  the  ex-employees  of  the  Winnipeg  Tribune,  who  had 
gone  out  on  an  illegal  strike  last  November  while  a government 
conciliator,  Mr.  Justice  Major,  was  actually  analyzing  the  various 
30  angles  of  the  dispute  between  the  Winnipeg  printers  and  the  pub- 

lishers of  the  Free  Press  and  of  the  Tribune, 

The  next  move  of  these  Indianapolis  officials  of  the  ITU  was 
to  authorize  if  not  order  the  local  unions  in  Ottawa,  Hamilton, 
Edmonton  and  Vancouver  to  call  a sympathetic  strike  in  the 
Southam  newspapers  in  these  centers  to  aid  the  Winnipeg  strikers. 

The  local  unions,  having  delegated  their  homo  rule  authority  to 
these  officials,  had  no  option  but  to  obey,  although  they  had  no 
disagreement  with  any  of  these  newspapers. 

40 

This  unjust  and  illegal  procedure  at  once  forced  several 
hundred  good  Canadian  union  men  to  leave  good  jobs  with  which  they 
were  well  satisfied. 

These  sympathetic  strikes  wil}-  not  benefit  the  ex-employees 
of  the  Winnipeg  Tribune  one  iota.  These  Winnipeg  strikers,  having 
refused  to  assist  The  Tribune  to  publish  its  several  editions,  had 
their  jobs  filled  by  non-union  men.  The  Tribune  had  no  alternative. 
Its  offer  of  all-inclusive  arbitration  was  refused  by  the  union 
50  officials  and  the  union  men  struck.  After  some  weeks  The  Tribune 

secured  outside  help  and  its  editions  are  now  back  to  pre- strike 
normality. 

What  The  Tribune  did  in  Winnipeg,  The  Citizen  and  other  Southam 
newspapers  in  other  cities,  on  which  those  unjustifiable  and 
illegal  strikes  have  boon  called,  are  doing  with  results  similar 
to  those  which  followed  the  strike  in  Winnipeg. 

The  Citizen  has  invited  its  union  strikers  again  and  again  to 
60  return  to  their  jobs,  with  which,  until  the  interference  of  these 

outside  officials,  they  were  quite  satisfied.  Some  of  those  men 
have  been  employed  by  The  Citizen  for  twenty  years  or  moro.  Some 
of  the  men  are  nearer  seventy  than  sixty  years  of  ago  and  The 
Citizen,  notwithstanding  their  unprovoked  attack,  is  genuinely 
sorry  for  them  and  their  families  because  of  the  difficult  economic 
position  into  which  they  have  thrust  themselves. 

The  Citizen  has  now  secured  a skeleton  non-union  staff  with 
sufficient  key  men  to  operate  its  mechanical  plant — linotypes, 

70  stereotype  machinery  and  the  printing  press.  Moreover  it  has 
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sufficient  technical  help  to  Justify  increasing  its  size  to  16 
pages  on  Monday.  The  Citizen  has  committed  itself  irrevocably  to 
employ  these  key  men  and  furthermore  it  has  definitely  broken  .with 
labor  unions  with  headquarters  in  the  United  States.  But  it  can 
still  use  quite  a few  of  its  ex-employees.  It  cannot  do  this,  how- 
ever, unless  these  men  tear  up  their  present  union  cards  and  leave 
the  union  which  has  brought  the  present  disaster  upon  them.  Such 
action  will,  of  course,  cost  them  certain  union  privileges,  such  as 
10  strike  pay  and  pensions. 

About  90 ffo  of  the  blame  for  this  tragic  situation  rests  on  the 
Indianapolis  USA  officials  of  the  union  for  their  "strong  arm" 
methods  in  Winnipeg  which  failed  to  force  the  Winnipeg  nowspapers 
to  forego  the  full  arbitration  clause  in  their  new  contract. 

The  ex-mombers  of  The  Citizen’ s mechanical  staff,  however,  are 
not  without  blame  for  their  present  predicament.  They  should  never 
have  handed  over  to  their  United  States  leaders  their  local  autono- 
20  mous  rights  to  negotiate  local  agreements.  They  know  the  manage- 

ment of  The  Citizen.  They  had  never  had  any  friction  or  disagree- 
ment with  it.  And  yet  they  handed  over  these  pleasant  business 
relations,  extending  over  many  years,  to  a set  of  complete  strangers 
down  in  Indianapolis’.  And  this  is  the  result.  It  is  tragic  for 
everyone . 

As  The  Citizen  sees  it,  the  striking  members  of  the  local  union 

should  at  once  recall  from  Indianapolis  the  local  autonomy  they  so 

lightly  handed  over  to  this  headquarters  3taff,  Having  done  that, 

30  they  would  be  free  to  declare  this  iniquitous  and  illegal  strike 

at  an  end. 

Furthermore,  they  would  then  be  free  as  individuals  without 
union  affiliation  to  apply  for  their  former  Jobs. 

Unfortunately  only  some  of  them  con  be  re- employed.  That  is 
the  pity  and  the  tragedy  of  this  situation- -brought  about  in 
Winnipeg  by  mismanagement  on  the  part  of  their  Indianapolis  leaders. 

^0  Right  is  might  in  ALL  human  relations. 

W.  M.  SOUTH  AM, 

Publisher  of  The  Citizen 
from  1897  to  1930. 

H.  S.  SOUT HAM, 

Publisher  of  The  Citizen 

50  since  1930. 

The  petitioners  take  exception  to  those  portions  of  the  advertisement  which 
we  have  underlined  (they  are  not  underlined  in  the  original  text  of  the  ad- 
vertisement, ) The  petitioners  contend  that  by  these  statements  the  res- 
pondents sought  to  dominate  or  interfere  with  the  formation  or  administra- 
tion of  the  petitioners.  The  petitioners  further  contend  that  the  res- 
pondents have,  through  the  medium  of  the  advertisement  (i)  refused  to  employ 
persons  because  they  are  members  of  the  petitioning  trade  union,  (ii)  imposed 
conditions  of  employment  seeking  to  restrain  employees  from  exorcising  their 
60  rights  under  the  Regulations,  namely,  the  right  to  be  members  of  the  peti- 
tioning trade  unions,  and  (iii)  have  sought  by  threats  or  other  means  to 
compel  employees  to  abstain  from  becoming  or  continuing  to  be  members  of  the 
petitioning  trade  unions. 

Counsel  for  the  respondents  contended  that  the  advertisement  of  June 
15 ) 19^6,  must  bo  road  and  construed  together  with  the  advertisement  of 
June  5,  19^6 , and  that,  when  considered  in  that  light,  the  advertisement  of 
June  15,  19^0,  does  not  hove  the  meaning  attributed  to  it  by  the  petitioners. 
Counsel  for  the  respondents  submitted  that  the  two  advertisements  read  to- 
70  gether  merely  inform  the  members  of  the  International  Typographical  Union 
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of  the  desire  of  the  respondents  that  they  retuna  to  their  jobs.  If  that 
course  was  open  to  them  as  members  of  the  International  Typographical  Union, 
the  respondents  had  no  objection  to  their  remaining  members  of  that  organi- 
zation. On  the  other  hand,  if  they  could  not  return  without  severing  their 
connections  with  the  International  Typographical  Union,  the  respondents 
urged  them  to  return  to  work  without  regard  to  the  consequences.  We  have 
read  the  documents  filed  with  great  care  and  in  our  opinion  there  is  evi- 
dence to  support  a finding  that  the  respondents  intended  thereby  to  induco 
10  members  of  the  petitioning  unions  to  sever  their  affiliation  with  the  Inter- 
national Typographical  Union.  An  examination  of  the  advertisements  of  June 
5 and  June  15  discloses  that  between  those  dates  there  had  been  a sharp 
change  of  attitude  on  the  part  of  the  respondents  towards  membership  of  its 
employees  in  the  International  Typographical  Union.  The  advertisement  of 
June  15  is  not  a general  discussion  of  the  merits  or  demerits  of  inter- 
national trade  unionism;  it  is  a direct  appeal  by  the  respondents  to  members 
of  a trade  union  to  repudiate  that  union.  To  say  that  such  action  on  the 
part  of  an  employer  does  not  constitute  interference  with  the  administration 
of  a trade  union  would  be  on  open  invitation  to  employers  generally  to  engage 
20  in  the  very  practices  which  the  Regulations  were  designed  to  eliminate,  The 
statements  were  not  published  by  a person  of  whom  we  might  say  that  he  had 
not  full  appreciation  of  the  precise  meaning  which  a reader,  and  particularly 
a member  of  a trade  union,  would  put  upon  them.  A newspaper  publisher,  who 
is  in  the  business  of  shaping  public  opinion,  owes  the  community  a special 
responsibility  to  see  that  his  words  are  not  capable  of  being  construed  in 
an  improper  sense. 

The  advertisement  also  intimated  to  the  members  of  the  International 
Typographical  Union  who  had  gone  on  strike  that  the  respondents  would  not 
30  re- employ  them  so  long  as  they  were  members  of  that  union — -"It  (The  Ottawa 
Citizen)  can  still  use  quite  a few  of  its  ex- employ ee s . It  cannot  do  this, 
however,  unless  these  men  tear  up  their  present  union  cards  and  leavo  the 
Union  which  has  brought  the  present  disaster  upon  them."  Counsel  for  the 
respondents  contended  that  there  was  no  refusal  to  employ  within  the  pro- 
visions of  section  19  (2)  (a)  of  the  Regulations  since  there  was  no  evidence 
before  the  Board  that  any  person  had.  applied  to  the  respondent  seeking  employ- 
ment who  had  been  refused  employment  because  he  was  a member  of  the  Inter- 
national Typographical  Union,  If  this  argument  were  valid,  it  would  follow 
that,  although  an  employer  who  wished  to  avoid  hiring  as  employees  persons 
kO  who  were  members  of  a trade  union  could  not  refuse  to  employ  any  individual 
for  that  reason,  nevertheless,  he  could  for  all  practical  purposes  achieve 
his  objective  by  making  it  known  to  the  wholo  world  that  no  union  member 
need  apply  for  employment.  In  other  words,  the  position  of  the  respondents 
carried  to  its  logical  conclusion  is  apparently  that  the  greater  the 
publicity  given  to  the  anti-union  views  of  an  employer,  the  loss  objection- 
able his  attitude  is  in  a legal  sense.  Indeed,  it  would  also  follow  that, 
so  long  as  an  employer  refrained  from  saying  to  a prospective  employee,  "I 
will  not  engage  you  because  you  are  a member  of  a union",  nevertheless,  he 
could  legally  inform  any  such  prospective  employee  in  advance  of  the  latter' s 
50  asking  for  a job  that  members  of  unions  were  not  eligible  for  employment  in 
his  establishment  and  thus  dissuade  them  from  seeking  employment.  We  are 
unable  to  bring  ourselves  to  believe  that  this  is  the  result  which  the 
authors  of  the  Regulations  envisaged.  In  our  opinion,  a general  intimation 
to  the  whole  world  that  an  employer  will  not  engage  union  members  is  as  much 
a refusal  to  employ  within  the  meaning  of  the  prohibition  as  an  intimation 
of  that  sort  to  an  individual  who  applies  for  employment.  The  clause  does 
not  call  for  an  application  for  employment  by  a prospective  employee  as  a 
condition  of  its  operation;  it  is  couched  in  broad  general  terms.  It  states 
specifically  that  "no  employer shall. ..  .refuse  to  employ  any  person  be- 

et cause  the  person  is  a member  of  a trade  union" . 

The  petitioner  contends  also  that  the  publication  of  the  advertisement 
constituted  an  infringement  of  the  provisions  of  clauses  (b)  and  (c)  of  sub- 
section 2 of  section  19  of  the  Regulations.  The  respondents  urged  upon  us 
the  consideration  that  these  two  clauses  could  have  application  only  in  those 
situations  in  which  a contractual,  relation  between  employer  and  employee  is 
in  existence  or  is  at  least  in  the  course  of  being  consummated.  In  this 
respect,  wo  are  in  accord  with  the  respondents.  At  the  hearing,  counsel  for 
the  respondents  asserted  that  each  of  the  striking  members  of  the  Inter- 
70  national  Typographic  al  Union  had  been  dismissed  and,  in  addition,  that  on 


- 

' 

■ 

. - • 

. a . 

. 


. 


■ . 

- ’ .v  *:$  . 

...  . ■ - : 

• ■= 

' 

- . . 

./  -■  - . ' •:  ’.v.  '■'•T  % 

' . ■ ‘ • ■ ; 

. • • ' >•.-  v'  ' ■■ 


: 

■ 

1 . ■ 

. .■! 

: . 

. . . • 

v ..■'■■■ 

" 

: ■■  . ■ •: 


' ' ...  • -■ 

' 

• , ' . •.  ... 

■ 

' . 

; . . . ■ . 

... 

, . 

.. 

■;  . { ..  ..  ■.  ; ; : 

• . ' 

... '■  • ^ 

, 

■ . ■,  • • 


Labour  Lav  - Chapter  VI 


209. 


June  10,  1946,  the  respondent  company  had  returned  to  each  of  them  their 
unemployment  insurance  "books  and  that  several  of  the  persons  affected  had 
subsequently  applied  for  unemployment  insurance  benefits,  all  of  which 
counsel  for  the  petitioners  conceded  to  bo  correct.  On  the  other  hand,  the 
petitioners  contend  that,  in  view  of  the  terms  of  subsection  2 of  section 
2 of  tho  Regulations,  the  persons  on  strike  did  not  cease  to  be  employees 
within  the  meaning  of  the  Regulations.  However  that  may  bo,  it  is  un- 
necessary for  us  to  deal  with  the  legal  issue  involved,  because,  even  if  we 
10  accept  the  contention  of  the  petitioners  at  its  face  value,  it  is  doubtful 
whether  in  the  circumstances  of  the  case  we  should,  in  the  exercise  of  our 
discretion,  grant  leave  to  the  petitioners  to  prosocute  the  respondents  in 
respect  of  an  alleged  violation  of  section  19(2 )(b)  and  (c)  of  the  Regu- 
lations if  the  acts  of  the  respondents  had  boon  directed  against  the  strikers 
alone.  But  the  matter  does  not  rest  there.  Although  the  respondents  ad- 
dressed the  advertisement  of  June  15,  19^6,  primarily  to  the  strikers,  never- 
theless the  inference  is  plainly  to  be  drawn  both  from  the  language  of  the 
advertisement  and  from  the  manner  of  publication  that  abstention  from  join- 
ing or  continuing  to  bo  a member  of  an  international  trade  union  was  thcncc- 
20  forth  a condition  of  employment  for  any  person  who  remained  a member  of  the 
staff  of  The  Ottawa  Citizen  and  that  anyone  who  did  become  or  remain  a member 
of  an  international  trade  union  courted  dismissal.  Accordingly,  in  our 
opinion,  there  is  evidence  before  us  which  would  warrant  our  granting  to 
the  petitioners  leave  to  institute  a prosecution  for  violation  by  the  res- 
pondents of  section  19(2) (b)  and  (c)  of  the  Regulations. 


Counsel  for  the  respondents  submitted  that  the  Board,  in  dealing 
with  this  matter,  ought  to  take  into  account  the  consideration  that  the 
petitioners  did  not  come  before  the  Board  with  clean  hands,  since  they  had 
3*  themselves  violated  the  Regulations  by  engaging  in  an  unlawful  strike.  It 
is  difficult  to  know  whether  this  Board  can  take  judicial  notice  of  the  fact 
that  a strike  in  progress  is  legal  or  illegal  where  it  has  not  before  it 
proof  of  all  the  circumstances.  It  is  unnecessary  for  us  to  make  any  find- 
ing on  this  question,  however,  since  the  issue  is  not  one  between  the  parties 
alone.  We  are  concerned  here  with  the  public  interest  in  tho  enforcement 
of  the  law,  the  petitioners  being  no  more  than  tho  instruments  for  bringing 
the  alleged  infringements  of  the  Regulations  to  the  attention  of  the  Board 
as  a preliminary  step  in  a proceeding  wherein,  if  leave  to  prosecute  be 
granted,  the  Crown  will  represent  the  whole  body  of  the  citizens.  Even  if 
40  we  assume  the  petitioners  to  be  wrongdoers,  nevertheless  they  do  not  forfeit 
their  rights  to  bring  to  the  attention  of  the  Board  the  wrongdoings  of 
others.  If  the  petitioners  have  violated  the  law,  the  respondents  may 
institute  appropriate  proceedings  against  them.  ^However,  it  does  not  follow 
^jthetjthe  jt  wo  - wr ongs-off s et_  each  other  and  create  a privilege  in  one  of  the 
parties  to  do  that  which  is  forbidden  by  the  Regulations.  There  is  no  need 
to  deliver  a homily  on  the  obligations  of  a free  press"in  a democracy. 

Suffice  it  to  say  that  the  respondents  occupy  a place  of  great  importance  in 
the  community  and  they  are  subject  to  tho  weighty  responsibilities  which  go 
hand  in  hand  with  such  a position.  In  view  of  our  conclusion,  leave  will 
50  be  granted  to  the  petitioners  to  institute  proceedings  against  the  respon- 
dents for  violations  of  the  provisions  of  sections  19(2) (a),  (b)  end  (c)  of 
the  Regulations. 


Leave  to  prosecute  granted, 

[The  application  for  leave  to  prosocute  was  made  pursuant  to 
s.  45  of  P.C.  1003,  which  is  in  similar  terms  to  s.  42  of  the  Labour  Re- 
lations Act,  19^5  (N.B.),  c.  ^4-1,  supra.  For  some  history  of  the  relations 
between  the  parties  in  the  above  case,  see  1 D.L.S.  7-1241  and  1 D.L.S. 

6e  7-629.] 


National  Labor  Relations  Act,  1935  (U.S.),  c.  372 

Section  7*  Employees  shall  have  the  right  to  self-organization,  to  form, 
join,  or  assist  labor  organizations,  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing,  and  to  engage  in  concerted  activities, 
for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protection. 
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Section  8.  Jt  shall  he  on  unfair  labor  practice  for  an  employer-- 

(1)  To  interfere  with,  restrain,  or  coerce  employees  in  the  exercise 
of  the  rights  guaranteed  in  section  7* 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment  or 
any  term  or  condition  of  employment  to  encourage  or  di scour age  membership 

in  any  labor  organization:  Provided,  That  nothing  in  this  Act shall 

10  preclude  an  employer  from  making  an  agreement  with  a labor  organization 

(not  established,  maintained,  or  assisted  by  any  action  defined  in  this  Act 
as  an  unfair  labor  practice)  to  require  as  a condition  of  employment  member- 
ship therein,  If  such  labo^  Organization  is  the  representative  of  the  em- 
ployees as  provided  in  section  9(a),  in  the  appropriate  collective  bargain- 
ing unit  covered  by  such  agreement  when  made. 

Section  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to 

prevent  any  person  from  engaging  in  any  unfair  labor  practice  (listed  in 
section  8)  affecting  commerce.  This  power  shall  be  exclusive,  and  shall 
20  not  be  affected  by  any  other  means  of  adjustment  or  prevention  that  has  been 
or  may  be  established  by  agreement,  code,  law,  or  otherwise. 

(b)  Whenever  it  is  charged  that  any  per so#  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency 
designated  by  the  Board  for  such  purposes,  shall  have  power  to  issue  and 
cause  to  be  served  upon  such  person  a complaint  stating  the  charges  in  that 
respect,  and  containing  a notice  of  hearing  before  the  Board  or  a member 
thereof,  or  before  a designated  agent  or  agency,  at  a placo  therein  fixed, 
not  less  than  five  days  after  the  serving  of  said  Complaint . Any  such 
30  complaint  may  be  amended  by  the  member,  agent,  or  agency  conducting  the  hear- 
ing or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of  an 
order  b&0ed  thereon.  The  person  so  complained  of  shall  have  the  right  to 
file  an  answer  to  the  original  or  amended  complaint  and  to  appear  in  person 
or  otherwise  and  give  testimony  at  the  place  and  time  fixed  in  the  complaint. 
In  the  discretion  of  the  member,  agent  or  agency  conducting  the  hearing  qy 
the  Board,  any  other  person  may  bo  allowed  to  intervene  in  the  said  proceed- 
ing and  to  present  testimony.  In  any  such  proceeding  the  rules  of  evidenco 
prevailing  in  courts  of  law  or  equity  shall  not  be  controlling. 

40  (c)  The  testimony  taken  by  such  member,  agent  or  agency  or  the 

Board  shall  be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in 
its  discretion,  the  Board  upon  notice  may  take  further  testimony  or  hear 
argument.  If  upon  all  the  testimony  taken  the  Board,  shall  be  of  the  opinion 
that  any  person  named  in  the  complaint  has  engaged  in  or  is  engaging  in  any 
such  unfair  labor  practice,  then  the  Board  shall  state  its  findings  of  fact 
and  shall  issue  and  cause  to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  unfair  labor  practice,  and  to  take 
such  affirmative  action,  including  reinstatement  of  employees  with  or  without 
back  pay,  as  will  effectuate  the  policies  of  this  Act.  Such  order  may 
50  further  require  such  person  to  make  reports  from  time  to  time  showing  the 
extont  to  which  it  has  complied  with  the  order.  If  upon  all  the  testimony 
taken  the  Board  shall  be  of  the  opinion  that  no  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  an  order  dismissing 
the  said  complaint. 

[Subsections  (e)  and  (f)  provide  for  enforcement  and  review 
respectively  of  Board  orders  by  the  courts.  ] 

60  Section  13.  Nothing  in  this  Act  shall  be  construed  so  as  to  interfere 
with  or  impede  or  diminish  in  any  way  the  right  to  strike. 


Illustrative  Cases  under  the  National  Labor  Relations  Act 

( 1 ) Interference,  Restraint  and  Coercion  under  Section  8(1) 

Third  Annual  Import  of  the  National  Labor  Relations  Board 
(1939),  P.  327 


70 


The  Board  consistently  has  held  that  a violation  by  an  employer 
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of  any  of  the  four  subdivisions  of  section  8 other  than  subdivision  (1) 
is  also  a violation  of  subdivision  (1).  Thus,  a discriminatory  discharge 
because  of  union  membership  or  activity  is  held  not  only  a violation  of 
section  8 (3),  but  also  of  section  8 (1),  for  the  employer's  action  inter- 
feres with,  restrains,  and  coerces  both  the  wrongfully  discharged  worker 
and  other  employees  in  the  exercise  of  rights  secured  by  the  act.  Similarly, 
domination  or  interference  with  the  formation  or  administration  of,  or  con- 
tributing support  to,  a labor  organization,  a refusal  to  bargain  collective- 
10  ly  with  the  employees'  chosen  representatives,  or  discrimination  against  on 
employee  for  filing  charges  or  testifying  under  the  act,  not  only  violates 
subdivisions  (2),  (5),  and  (4),  respectively,  but  subdivision  (1)  as  well. 

On  the  other  hand,  subdivision  (l)  may  be,  and  frequently  is, 
infringed  by  activities  which  do  not  fall  within  the  specific  categories 
covered  by  the  other  four  subdivisions  of  section  8,  although  few  of  the 
Board's  decisions  concern  violations  of  subdivision  (1)  alone. 

Types  of  Violations  Encountered; 

20 

(a)  Espionage;  Montgomery.  Ward  & Co.  v.  N.L.R.B.  (1940),  115  F.  2d  700 
(use  of  "labor  spies",  some  "planted"  in  a union,  to  secure  information  as 
to  attitude  of  employees  towards  unionization);  see  also  N.L.R.B.  v. 

Remington  Rand  Inc.  (1938 )>  9^  F.  2d  862;  cert,  denied,  30^  U.S.  576; 
Consolidated  Edison  Co.  v.  N.L.R.B,  (1938),  305  U.S.  197;  and  soo  Note, 
Industrial  Policing  and  Espionago,  (1939)  52  Earv.  L.  Rev.  793* 

(b)  Bribery:  "Bribery  or  attempted  bribery  of  employees,  as  an  antiunion 
weapon,  has  been  found  in  a number  of  cases.  The  Board  has  condemned  such 

30  practice  as  a violation  of  section  8 (l).  In  some  instances  company  offi- 
cials have  openly  offered  bribes  to  union  leaders  in  an  attempt  to  induce 
them  to  cease  their  union  activities.  In  Matter  of  Carlisle  Lumbor  Company, 

2 N.L.R.B.  248;  9^  F.  2d  I38;  cert,  deniod  30^  U.S,  575,  the’  sales  manager 
offered  the  union  leader  a lucrative  position  in  another  city  if  he  would 
abandon  his  union  activities;  in  Matter  of  Stackpole  Carbon  Company,  6 
N.L.R.B.  171,  the  factory  manager  promised  two  union  officers  a building, 
which  they  could  use  for  business  purposes,  if  they  would  quit  the  union. 

At  times,  inducements  have  been  proffered  by  the  employer  to  the  general 
body  of  employees.  Thus,  in  Matter  of  McNeely  & Price  Company,  6 N.L.R.B, 

40  800,  the  employees  were  offered  vacations  with  pay  for  voting  against  re- 

presentation by  a union  to  which  the  company  was  opposed.  Similarly,  in 
Matter  of  Jacob  A.  Hunkele,  7 N.L.R.B.  1276,  the  company  undertook  to  in- 
crease substantially  the  employees'  wages  if  they  would  abandon  the  union." 
(Third  Annual  Report  of  the  National  Labor  Relations  Board  (1939),  pp,  53“5^) 

See  also  Re  Hy grade  Food  Products  Corp. , 35  N.L.R.B.  120  (bribing  union 
members  to  refrain  from  union  activities);  Re  Virginia  Electric  & Power  Co. , 
44  N.L.R.B.  404  (promise  of  better  Job  to  employee  for  cooperating  in  plan 
for  unaffiliated  association);  Re  Taitel,  45  N.L.R.B.  551  (free  plastic 
50  surgery  offered  to  employee  for  anti-union  support). 

(c)  Violence:  N.L.R.B.  v.  Ford  Motor  Co.  (1940),  114  F.  2d  905j  cert, 
denied,  312  U.S.  '689';' ' Re~H arlan  Fuel  Co.,  8 N.L.R.B.  25;  Re  Weirton  Steel  Co„ 
32  N.L.R.B.  1145. 

(d)  Strikebreaking  and  Back- to -Work  Techniques;  N.L.R.B,  v.  Remington  Rand 
Inc.  (1938),  94  F.  2d  862,  modifying  2 N.L.R.B.  62^;'  cert,  denied,  30^-  U.S. 
57^;  N.L.R.B.  v.  Sunshine  Mining  Co.  (1940),  110  F.  2d  7&0,  enforcing  7 
N.L.R.B.  1252. 

60 

(e)  Contracts  Obstructing  Unionization:  National  Licorice  Co.  v.  N.L.R.B. 
(1939)/  309  U.S.  350;  the  type  of  contract  involved  in  this  case  is  referred 
to  in  the  Third  Annual  Report  of  the  National  Labor  Relations  Board  (1939  )> 
PP*  57" 58  as  follows:  "The  employer  in  some  of  the  cases  has  sought  to  de- 
feat organizational  efforts  by  inviting  or  requiring  employees  to  enter  into 
individual  contracts  of  employment  with  it.  In  a number  of  instances  the 
contract  follows,  or  substantially  follows,  the  form  of  individual  employment 
contract  prepared  for  employers  by  one  L.  L.  Balleisen,  secretary  of  the 
Brooklyn  Chamber  of  Commerce.  Such  a contract  and  one  of  its  uses  were  be- 

70  fore  the  Board  in  Matter  of  Hopwood  Retinning  Company,  Inc.  , 4 N.L.R.B.  922. 
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The  employees  in  that  case  woro  locked  out  upon  their  undertaking  to  or- 
ganize a union.  After  causing  a deadlock  in  the  negotiations  involving  a 
return  of  the  employees,  "by  refusing  to  make  a contract  with  the  union,  the 
company  informed  the  employees  that  they  could  return  if  they  individually 
signed  a proposed  contract  between  it  and  "the  duly  elected  collective  bar- 
gaining committee  consisting  of  all  the  production  employees  * * * and  each 
and  every  one  of  the  production  employees."  The  contract  provided  that  the 
employees  would  not  go  on  strike  prior  to  1942,  and  further  provided,  as 
10  stated  by  the  Board: 

Pursuant  to  the  contract,  "any  employee  has  a right  to  join 
any  union  of  his  own  choosing,  or  to  refrain  from  joining  any  union. 
Furthermore,  no  employee  or  person  working  for  the  employer  shall 
be  obliged  or  required  to  join  any  union.  The  employees,  or  any  of 
them,  shall  not  and  have  not  the  right  to  demand  a closed  shop  or 
recognition  by  the  employer  of  any  union,  and  the  employer  has  the 
absolute  and  unqualified  right  to  hire  or  discharge  any  employee  or 
employees  for  any  reason  or  for  no  reason  and  regardless  of  his  or 
20  their  affiliation  or  nonaffiliation  with  any  union."  By  the  contract, 

it  is  "the  intention  of  the  employer  that  employees  be  not  unjustly 
discharged.  It  is  strictly  understood  and  agreed,  however,  that  the 
question  as  to  the  propriety  of  any  employee' s discharge  is  in  no 
event  to  be  one  for  arbitration  or  mediation,  and  that  any  action 
of  reinstatement,  if  any,  will  be  taken  voluntarily  by  the  employer 
if  it  deems  such  reinstatement  advisable." 

The  contract  further  states  that  "all  of  the  parties  under- 
stand and  agree  that  the  propositions  and  questions  of  a.  closed 
30  shop  and  the  recognition  of  a union  are  not  and  shall  at  no  time 

be  matters  subject  to  or  to  be  submitted  to  arbitration." 

The  Board  stated  that  while  the  contract  was  "cleverly  disguised 
as  a collective  agreement",  it  nevertheless  was  an  individual  employment 
contract;  and  found  th«,t  the  company  by  its  course  of  conduct  in  seeking  to 
foist  such  a contract  upon  its  individual  employees,  had  violated  both 
sections  8 (l)  and  (5).  The  Board  referred  to  the  following  statement  in 
an  earlier  decision:  (Re  Atlas  Bag  and  Burlap  Co.,  1 N.L.R.B.  292) 

40  The  contract  deprives  each  employee  who  signs  it  of  the  right 

to  strike  until  November  1,  1940,  of  the  right  to  demand  recognition 
of  any  union  by  the  employer,  and  of  the  right  to  question  discharges 
for  any  reason  or  no  reason  regardless  of  his  affiliation  or  non- 
affiliation with  any  union.  Despite  the  lip-service  rendered  by  the 
terms  of  the  contract  to  the  right  of  any  employee  to  join  any  union 
of  his  own  choosing,  the  agreement  deprives  each  employee  subscriber 
of  the  fundamental  rights  inherent  in  union  affiliation  and  activity — 
the  right  to  union  recognition,  which  means  the  right  to  collective 
bargaining,  the  right  to  concerted  activities  for  mutual  aid  or 
50  protection,  which  is  guaranteed  to  employees  in  section  7 of  the 

National  Labor  Relations  Act,  and  the  right  to  protest  against  the 
employer' s exercise  of  his  most  powerful  antiunion  weapon,  discharge 
for  union  affiliation  or  activity.  It  would  be  hard  to  devise  a 
more  patently  antiunion  or  "yellow  dog"  contract,  or  one  more  dis- 
couraging to  membership  in  a labor  organization. 

The  Circuit  Court  of  Appeals,  in  enforcing  the  Board' s order, 
pointed  out  that  although  the  contract  allowed  the  employees  the  right  to 
join  the  union,  "it  denied  them  any  right  of  collective  bargaining  and 
60  would  a], low  the  employer  to  discharge  for  any  reason,  one  of  which  might 
be  union  activities." (98  F.  2d  97).  The  court  held  that  in  view  of  the 
circumstances  surrounding  the  company' s offer  of  the  contract  to  the  em- 
ployees, the  Board  "could  properly  find  that  the  contract  offered  was  not 
made  in  good  faith  as  an  attempt  to  bargain  collectively."" 

See  also  N.L.R.B,  v.  John  & Ollier  Engraving  Co.  (1941),  12 3 F. 

2d  589  (profit-sharing  contract  with  forfeiture  clause  in  event  of  a 
strike).  But  cf.  N.L.R.B.  v.  Sends  Mfg.  Co.  (1939),  306  U.S.  332. 
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(f)  Anti-Union  Propaganda  and  Free  Speech:  N, L.R.B,  v.  Ford  Motor  Co. 
lli  F.  2d  905,  cert,  denied,  312  U .S  . £>  8~9  (employees  given  pamphlets  ex- 
plaining employer’s  "views  on  labor"  );  see  Note,  (19^0)  9>b  Harv.L.Rev.  wk; 

N .L.R.B.  t.  Virginia  Electric  & Power  Co.  (19kl),  3lk  U.S,  b6 9 (bulletins 
posted  by  employer  and  speeches  of  officials  appealing  for  formation  or 
"inside11  bargaining  agency);  N. L.R.B.  v.  Ellwand  Leather  Co,  (19^0),  llA  F. 
2d  221;  cert,  denied,  3 11  U.S.  705;  H, L.R.B.  v.  Federbush  Co.  Inc.  0-9b±) , 

121  F.  2d  95k;  Third  Annual  Report  of  the  National  Labor  Relations  fjoard 
10  (1939),  pp.  99-66:  "The  'use  of  the  written  or  spoken  word  by  the  employer 

as  an  anti-union  weapon  arises  with  frequency  and  variety  in  the  casesr. 
Spreading  of  rumors,  talks  to  individual  employees  and  speeches  to  groin?3 
of  them,  notices  of  various  import  and  use,  the  distribution  of  pamphlets 
and  other  literature  have  been  utilized  as  media  for  preventing,  combating,, 
or  destroying  unionization. 

In  some  cases,  the  statements  are  patently  intimidatory  or  coercive. 
Typical  is  the  following:  'We  don’t  want  no  outside  union  to  come  in  and  run 
our  business  for  us.1  In  on$  case,  the  general  superintendent  announced, 

'the  union  principles  are  fine,  but  we  don't  want  no  union  in  our  plant.' 

20  Often  statements  of  like  import  are  coupled  with  a threat  to  close  or  move 
the  plant  if  the  employees  join  the  union.  In  some  cases,  however,  thjfe  in- 
timidatory or  Coercive  nature  and  effect  of  the  statement  made  or  used 
appears  only  when  it  is  examined  in  the  context  of  surrounding  circumstances 
and  in  its  relation  to  the  entire  factual  background.  The  violation  in 
these  cases  necessarily  depends  on  these  other  factors.  The  Board  has  found 
an  unfair  labor  practice  under  section  8 (1)  in  employer  statements  to  em- 
ployees describing  union  organizers  as  "racketeers",  "parasites",  or  as 
persons  interested  solely  in  their  own  monetary  advancement;  ststements 
asserting  that  union  dues  are  used  by  organizers  to  buy  clothes,  get  dlrunk, 

30  or  to  purchase  big  black  cigars;  statements  depicting  unions  as  1 rotten'  or 
'corrupt',  and  the  employees  who  join  them  as  'thugs  and  highwaymen',  'cut- 
throats', and  'reds' . In  one  case  the  union  was  termed  a 'dark  cloud’  or 
’stranger1  which  would  destroy  the  'happy  family'  relationship  between  the 
company  and  its  employees.  Statements  disparaging  the  effectiveness  of*  the 
act  in  protecting  employees  and  in  according  them  rights  have  been  held  a 
violation.  Thus  an  assertion  that  'the  Wagner  Labor  Relations  Act  was  just 
a bluff';  or  purported  explanations  of  the  act  through  negative  treatment 
which  stress  such  matters  as  the  retention  by  the  employer  of  his  right  to 
hire  and  discharge,  at  the  same  time  carefully  omitting  mention  of  the  em- 
k0  ployee  rights  which  the  act  guarantees. 

In  some  cases  the  statements  are  not  made  by  the  employer  himself  or 
through  persons  in  his  employ,  but  through  third  persons,  such  as  civic 
officials,  whom  the  employer  utilizes  for  such  purpose.  This  also  has  been 
held  a violation. 

The  importance  of  an  examination  of  the  circumstances  surrounding 
the  statement  and  of  the  general  background  of  the  case  is  shown  in  Matter  of 
Indianapolis  Glove  Company,  5 N. L.R.B.  23I.  In  that  case  the  company  dis- 
charged employees  for  union  activities  and  sponsored  a company- dominated 
labor  organization  among  the  employees.  Coincident  therewith  an  official 
50  addressed  the  employees  in  each  department,  bitterly  denouncing  the  outside 
union,  stating  that  it  was  only  fomenting  trouble  to  obtain  the  employees' 
money,  and  that  the  company  did  not  need  any  'outsiders'  to  help  run  the 
plant.  The  employees  were  warned  that  if  the  outside  union  succeeded,  the 
plant  would  be  closed.  The  same  official  later  made  another  series  of  ad- 
dresses, telling  the  employees  that  he  could  speak  plainer  than  the  'bunch 
of  foreigners'  in  the  outside  union,  who,  he  averred,  probably  had  been 
chased  out  of  their  own  countries.  The  Board  found  these  statements,  under 
the  circumstances,  a violation  of  section  8 (l).";  Tenth  Annual  Report  of 
the  National  Labor  Relations  Board  (19^5),  p.  37:  "As  in  previous  fiscal 
60  years,  the  Board  has  found  certain  oral  statements  to  be  unlawful  although 
the  employers  sought  to  defend  them  as  an  exercise  of  their  constitutional 
privilege  of  freedom  of  speech.  Mindful  of  the  employer' s right  to  the 
constitutional  protection  of  freedom  of  speech,  the  Board  has  in  each  case 
passed  upon  the  employer' s defense  in  the  light  of  the  particular  facts  of 
the  case  and  applicable  judicially  approved  principles.  It  is  well  estab- 
lished that  the  constitutional  guarantee  of  free  speech  does  not  privilege 
statements  which  coerce  employees  in  the  exercise  of  their  rights  to  self- 
organization.  In  many  instances,  the  coercive  element  is  inherent  in  the 
statement  itself  or  may  be  readily  inferred  from  the  context  in  which  it  is 
70  made.  Typical  of  this  class  of  statements,  which  are  per  se  violative  of 
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Section  8(1),  are  those  containing  actual,  implied,  or  veiled  threats  of 
economic  reprisal.  Equally  violative  of  the  Act  are  those  statements  which 
hespeah  a determination  not  to  bargain  collectively  with  a labor  organi- 
zation even  if  it  should  attain  majority  status.  Other  statements,  which 
on  their  face  appear  to  be  unobjectionable,  nevertheless  may  be  coercive, 
and  therefore  a violation  of  the  Act,  when  viewed  in  the  light  of  other 
unfair  labor  practices  committed  by  the  employer.  This  is  so,  where  the 
statement  is  an  inseparable  and  integral  part  of  a course  of  conduct  which 
10  in  its  'totality'  amounts  to  coercion  within  the  meaning  of  the  Act." 

See,  also,  Yen  Dusen,  Freedom  of  Speech  and  the  National  Labor  He- 
lations  Act,  (1940)  35  111.  L.  Rev.409;  Daykin,  Employer's  Bight  of  Free 
Speech  in  Industry  under  the  National  Labor  Relations  Act , (1945)  40  ill. 

L.  Rev.  185;  Note,  (1938)  48  Yale'L."  J.  5V  at  “ppT 72-80. 

(2 ) Discrimination. 

Third  Annual  Report  of  the  National  Labor  Relations  Board  (1939) 

20  pp,  6^  et  seq. 

In  administering  section  8(3)  the  Board  has  been  careful  not  to 
"interfere  with  the  normal  exercise  of  the  right  of  the  employer  to  select 
its  employees  or  to  discharge  them."  And  conversely  the  Board  has  been 
equally  determined  not  to  permit  in  any  case  an  unfair  labor  practice  within 
the  meaning  of  this  section  to  go  unchallenged  "under  cover  of  that  right." 
The  Board  has  never  held  it  to  be  an  unfair  labor  practice  for  an  employer 
to  hire  or  discharge,  to  promote  or  demote,  to  transfer,  lay  off,  or  re- 
instate, or  otherwise  to  affect  the  hire  or  tenure  of  employees  or  their 
30  terms  or  conditions  of  employment,  for  asserted  reasons  of  business,  ani- 
mosity, or  because  of  sheer  caprice,  so  long  as  the  employer' s conduct  is 
not  wholly  or  in  part  motivated  by  antiunion  cause.  * * * 

Section  8(3)  forbids  both  discouragement  and  encouragement  of  member- 
ship by  discrimination.  In  many  cases  coming  before  the  Board  two  rival 
unions  are  competing  for  membership.  The  Board  has  described  the  employer' s 
obligation,  under  these  circumstances,  as  "the  duty  to  remain  aloof  and 
Impartial" , in  order  that  employees  will  be  free  to  choose  either  union  or 
neither.  The  employer' s act  of  favoritism  toward  either  union  necessarily 
4#  encourages  membership  in  the  favored  and  discourages  membership  in  the  dis- 
favored union.  * * * 


Where  the  employer  has  discharged  an  employee  for  two  or  more 
reasons,  and  one  of  them  is  union  affiliation  or  activity,  the  Board  has 
found  a violation.  * * * 


50 


60 


Most  commonly  the  employer' s act  of  discrimination  consists  in  out- 
right discharge,  either  individually  or  in  groups.  The  language  of  the 
section,  however,  covers  more  than  discharge.  It  prohibits  discrimination 
"in  regard  to  hire  or  tenure  of  employment  or  any  term  or  condition  of  em- 
ployment." Accordingly  the  Board  has  hold  a wide  variety  of  discriminatory 
acts  to  be  within  the  section.  In  many  cases  the  Board  found  that  the  em- 
ployer discriminated  by  furloughing  or  temporarily  laying  off  employees.  In 
several  the  discriminatory  lay-off  was  a lock-out;  that  is,  a plant  shut- 
down for  the  purpose  of  defeating  union  activity. . Similarly  the  discrimina- 
tion frequently  involves  a refusal  to  reinstate  and  employ  upon  reopening 
the  plant  or  upon  increasing  personnel,  after  a business  lay-off,  strike,  or 
lock-out.  In  short,  whether  the  discriminatory  interruption  of  tenure  Is 
temporary  or  permanent,  the  Board  has  found  a violation  of  section  8 (3). 

Because  of  the  broad  languag*  of  the  section  and  in  view  of  the 
policy  of  Congress,  the  Board  has  gone  further  and  held  that  — 


It  is  n#t  essential  in  all  cases  to  a finding  of  unfair  labor 
practice  under  this  section  of  the  statute  that  the  status  of  an 
employee  be  held  by  the  person  against  whom  the  alleged  discrimina- 
tion has  been  directed,  for  the  provision  thereof  has  express  appli- 
cation to  a discrimii\ation  as  to  hire.  * * * 
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Labour  Lav  --  Chapter  VI 


215. 


tenure,  any  term  or  condition  of  employment  depends,  of  course,  on  whether 
action  hy  the  employer,  or  attributable  to  him,  affects  an  employment  re- 
lationship. 

Types  of  Violations  Encountered: 

(a)  Terms  and  Tenure  of  Employment;  N.L.R.B.  v.  Arcade -Sunshine  Co.  (1940), 
118  F.  2d  1+9;  cert,  denied  3I3  U.S.  5^7Tnnion  member  discharged  ostensibly 

10  for  habitual  drunkenness);  Re  General  Motors  Corp. , 59  N.L.R.B.  1143,  en- 
forced 150  F.  2d  201  (transfer  of  employees  who  designated  union  as  bargain- 
ing agent  from  salary  to  hourly  rated  basis  resulting  in  loss  of  benefits); 

Re  Reliance  Mfg,  Co.,  60  N.L.R.B.  9^6  (deprivation  of  seniority  rights); 

Re  Alexander  Milbum  Co.,  62  N.L.R.B.  482  (suspension);  N.L.R.B.  v.  Star 
Publishing  Co.  ( 19367,  97  F.  2d  465  (discriminatory  discharge  where  employer 
caught  between  rival  labour  organizations,  there  being  no  valid  closed  shop 
agreement  with  either  one.)  [An  employer  refuses  to  allow  an  employee  to 
succeed  to  a certain  position  so  long  as  he  remains  a member  of  a trade 
union,  being  of  opinion  that  the  position  is  one  which  excludes  the  holder 

20  from  the  status  of  "employee"  under  collective  bargaining  legislation.  The 
trade  union  claims  that  the  employer  is  guilty  of  an  unfair  labour  practice: 
see  United  Steelworkers  of  America,  Local  10Q5  v.  Steel  Co.  of  Canada  (1947), 
1D.L.S.  7-1299. 

On  the  question  whether  a discharge  was  made  for  union  activity  and 
the  burden  of  sustaining  such  an  allegation,  see  United  Steelworkers  of 
America  v.  Minneapolis  Honeywell  Regulator  Co.  Ltd.  Xl9^T T>  1 U.L.S.  7"  12 99.  ] 

(b)  Discrimination  in  Reinstatement:  N .L.R.B . v,  Mackey  Radio  & Telegraph 
Co.  (1938),  30^+  tJ . S ."  333  (discrimination  against  active  union  members  in 

30  reinstatement  of  strikers);  Re  Republic  Steel  Corp. , 62  N.L.R.B.  1008 

("economic"  strikers  replaced  by  other  persons,  while  not  then  entitled  to 
reinstatement,  nevertheless  entitled  to  be  recalled  when  replacement  em- 
ployees quit  a few  days  later  where  reinstatement  not  offered  because  of 
participation  in  strike);  Re  American  News  Co,  Inc.,  55  N.L.R.B.  1302  (re- 
instatement not  required  of  employees  striking  for  wage  increase  not  approved 
by  National  War  Labor  Board);  cf . Re  Rockwood  Stone  Works,  63  N.L.R.B.  1297 
(American  News  doctrine  distinguished).  See  Boudin,  The  Rights  of  Strikers, 
(Ml)  35  HI.  L.  Rev.  817. 

40  (c)  Effect  of  Misconduct  of  Employees:  N.L.R.B.  v.  Fanstoel  Metallurgical 

Corp.  (1939).  306  U.S.  240  (discharge  of  sit-down  strikers;  reinstatement 
denied  despite  unfair  labour  practices);  see  Hart  and  Pritchard,  The  Fansteel 
Case;  Employee  Misconduct  and  the  Remedial  Powers  of  the  National  Labor 

Relations  Board"  (1939)  52  Harv.  L.  Rev.  12 75.  Cf.  Republic  Steel  Corp,  v. 

N.L.R.B.  (1939)'.  107  F.  2d  472,  cert,  denied,  309  U.S.  684  (reinstatement 
where  unfair  labour  practices  shown  ordered  in  case  of  strikers  guilty  of 
minor  disorders);  Southern  S.  S,  Co.  v.  N.L.R.B,  (1942),  316  U.S.  31  (rein- 
statement refused  to  strikers  guilty  of  mutiny  notwithstanding  unfair  labour 
practices);  Re  Wilson  & Co. , 43  N.L.R.B.  8o4  (insubordination  Justifying 

50  discharge  notwithstanding  employer  bent  on  violating  Act). 

— (d)  Refusal  to  Hire;  Phelps  Dodge  Corp.  v.  N.L.R.B.  (1941),  313  U.S.  177 
(discriminatory  refusal  to  hire);  N.L.rTb.  v.  Waumbec  Mills  (1940),  114  F. 

2d  226  (refusal  to  hire  because  of  union  membership);  see  Feinberg,  Rein- 
statement and  Back  Pay  --  The  Phelps  Dodge  Case,  (1942)  42  Col.  L.  Rev.  443; 
Note,  (1940)  49  Yale  L.  J.  953.  CfV~Republic  Steel  Corp.  v.  N.L.R.B.  (1940 ), 
311  U.S.  7 (reinstatement  after  discriminatory  discharge;  whether  money 
earned  on  "work  relief  projects"  deductible  from  back  pay  and  payable  to 
appropriate  governmental  agencies.) 

( e ) Closed  Shop  Proviso:  Fifth  Annual  Report  of  the  National  Labor  Relations 
Board  (1941),  pp.  4o-42;  "The  proviso  to  section  8(3)  permits  an  employer  to 
require  membership  in  a labor  organization  as  a condition  of  employment  pro- 
vided this  condition  is  embodied  in  an  agreement  with  a labor  organization 
which  is  unassisted  by  the  employer  and  which  is  the  statutory  representative 
within  section  9(a)  of  the  act.  * * * 

Although  the  proviso  expressly  covers  only  the  making  of  an  agree- 
ment conditioning  employment  upon  membership  in  a labor  organization,  the 
Board  has  consistently  held  that  the  employer' s performance  of  such  a 
valid  agreement,  as,  for  example,  by  discharging  an  employee  who  refuses  to 
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join  the  labor  organization  having  the  contract,  is  also  privileged  be- 
cause of  the  proviso.  If,  however,  the  discharge  or  other  discrimination 
is  to  be  privileged  under  the  proviso,  it  must  occur  pursuant  to  the  valid 
agreement.  * * * 

The  Board  has  held  that  the  proviso  to  section  8(3)  does  not  permit 
an  employer  to  discharge  an  employee  or  to  engage  in  other  discrimination 
pursuant  to  a valid  closed- shop  agreement  unless  the  workers  have  been  given 
notice  of  the  existence  of  the  agreement." 

10  N .L.R.B.  v.  Electric  Vacuum  Cleaner  Co.  (1942),  315  U.S.  685  (closed  shop 
agreement  with  "assisted"  labor  organization  invalid  and  discharges  there- 
under deemed  violations  of  Act).  N-L.R.B.  v.  Waterman  S.  S.  Corp.  (1940), 
3®9  U.S.  206  (preferential  hiring  agreement  not  justification  for  discharge 
of  employees  becoming  members  of  a rival  labor  organization) . Cf „ , however, 
Wallace  Corp.  v.  N. L.R.B.  (1944),  323  U.S.  248  (closed  shop  agreement  with 
certified  independent  union  which  denied  membership  to  employees  members  of 
outside  union;  finding  agreement  made  by  employer  knowing  outside  unionists 
to  be  denied  membership).  Is  a provision  for  check-off  within  the  "closed 
shop"  proviso?  See  Re  National  Electric  Products  Corp. , 3 N. L.R.B.  475; 

20  Re  Williams  Coal  Co.,  11  N. L.R.B.  579.  See  Rice,  The  Legal  Significance  of 
Labor  Contracts  under  the  National  Labor  Relations  Act,  ( 1939 ) 3T”Li i ch . L, 
Rev.  693. 

See,  generally,  Drinker , The  Right  to  Discharge  for  Union  Activity, 
(1940)  88  U.  of  Pa.  L.  Rev.'  806;  Ward,  "Discrimination"  under  the  National 
Labor  Relations  Act,  (1939)  48  Yale  L.  J.  1152.  On  the  relation  between 
employee  misconduct  and  unfair  practices  of  employers  under  the  National 
Labor  Relations  Act,  see  Note , Availability  of  NLRA  Remedies  to  "Unlawful" 
Strikers,  (1946)  59  Harv.  L.  Rev. "7^7. 

30 

Trade  Union  Act,  1944  (Sask,  2nd  sess.),  c,  69;  am.  .1946,  c.98 

Section  3.  Employees  shall  have  the  right  to  organize  in  and  to  form,  join 
or  assist  trade  unions  and  to  bargain  collectively  through  representatives 
of  their  own  choosing,  a$id  the  representatives  designated  or  selected  for 
the  purpose  of  bargaining  collectively  by  the  majority  of  employees  in  a 
unit  appropriate  for  such  purpose  shall  be  the  exclusive  representatives  of 
all  employees  in  such  unit  for  the  purpose  of  bargaining  collectively. 

40  Section  5.  The  [Labour  Relations]  Board  shall  have  power  to  make  orders: 

(d)  requiring  any  person  to  refrain  from  violations  of  this  Act 
or  from  engaging  in  any  unfair  labour  practice; 

(e)  requiring  an  employer  to  reinstate  any  employee  discharged 
contrary  to  the  provisions  of  this  Act  and  to  pay  such  em- 
ployee the  monetary  loss  suffered  by  reason  of  such  discharge; 

Section  8 (1)  It  shall  be  an  unfair  labour  practice  for  any  employer  or 

50  employer' s agent: 
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(a)  to  interfere  with,  restrain  or  coerce  any  employee  in  the 
exercise  of  any  right  conferred  by  this  Act; 

(e)  to  discriminate  in  regard  to  hiring  or  tenure  of  employment 
or  any  term  or  condition  of  employment  or  to  use  coercion  or 
intimidation  of  any  kind  with  a view  to  encouraging  or  dis- 
couraging membership  in  or  activity  in  or  for  a labour  organi- 
zation or  participation  of  any  kind  in  a proceeding  under 
this  Act;  and  if  an  employer  or  employer’ s agent  discharges 
a member  of  a trade  union  from  his  employment  and  it  is 
alleged  by  the  trade  union  that  such  employer  or  employer' s 
agent  has  thereby  committed  an  unfair  labour  practice  within 
the  meaning  of  this  clause,  it  shall  be  presumed,  unless  the 
contrary  is  proved,  that  such  employer  or  employer' s agent 
has  discriminated  against  such  member  in  regard  to  tenure  of 
employment  with  a view  to  discouraging  his  membership  in  or 
activity  in  or  for  a labour  organization  or  participation  in 
a proceeding  under  this  Act;  provided  that  nothing  in  this 
Act  shall  preclude  an  employer  from  making  an  agreement  with 
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a trade  union  to  require  as  a condition  of  employment 
membership  in  or  maintenance  of  membership  in  such  trade 
union  or  the  selection  of  employees  by  or  with  the  advice 
of  a trade  union  or  any  other  condition  in  regard  to 
employment,  if  such  trade  union  has  been  designated  or 
selected  by  a majority  of  employees  in  any  such  unit  as 
their  representative  for  the  purpose  of  bargaining 
collectively; 

10 

(f)  to  require  as  a condition  of  employment  that  any  person 
shall  abstain  from  joining  or  assisting  or  being  active 
in  any  trade  union  or  from  exercising  any  right  provided 
by  this  Act,  except  as  permitted  by  this  Act; 

(g)  to  interfere  in  the  selection  of  a trade  union  as  a re- 
presentative of  employees  for  the  purpose  of  bargaining 
collectively; 

20  (h)  to  maintain  a system  of  industrial  espionage  or  to  employ 

or  direct  any  person  to  spy  upon  a member  or  proceedings 
of  a labour  organization  or  the  offices  thereof  or  the 
exercise  by  any  employee  of  any  right  provided  by  this  Act; 

(i)  to  threaten  to  shut  down  or  move  a plant  or  any  part  of  a 
plant  in  the  course  of  a labour  dispute; 

(j)  to  declare  or  cause  a lock-out  or  to  make  or  threaten  any 
change  in  wages,  hours,  conditions  of  employment,  benefits 

30  or  privileges  while  any  application  is  pending  before  the 

board  or  any  matter  is  pending  before  a board  of  concili- 
ation appointed  under  the  provisions  of  this  Act. 


(2)  It  shall  be  an  unfair  labour  practice  for  any  employee  or  any 
person  acting  on  behalf  of  a labour  organization: 

(a)  to  use  coercion  or  intimidation  of  any  kind  with  a view  to 
encouraging  or  discouraging  membership  in  or  activity  in  or 
for  a labour  organization;  provided  that  nothing  in  this  Act 
kO  shall  preclude  a person  acting  on  behalf  of  a trade  union 

from  attempting  to  persuade  an  employer  to  make  an  agreement 
with  that  trade  union  to  req  uire  as  a condition  of  employ- 
ment membership  or  maintenance  of  membership  in  such  trade 
union  or  the  selection  of  employees  by  or  with  the  advice  of 
a trade  union  or  any  other  condition  in  regard  to  employment, 
if  such  trade  union  has  been  designated  or  selected  by  a 
majority  of  employees  in  any  such  unit  as  their  represen- 
tative for  the  purpose  of  bargaining  collectively; 

50  (b)  to  take  part  in  or  persuade  or  attempt  to  persuade  any 

employee  to  take  part  in  a strike  while  an  application  is 
pending  before  the  board  or  any  matter  is  pending  before  a 
board  of  conciliation  appointed  under  the  provisions  of 
this  Act. 


Section  9»  A certified  copy  of  any  order  or  decision  of  the  board  shall 
within  one  week  be  filed  in  the  office  of  a registrar  of  the  Court  of  King' s 
Bench  and  shall  thereupon  be  enforceable  as  a judgment  or  order  of  the  court, 
but  the  board  may  nevertheless  rescind  or  vary  any  such  order. 

60 

Section  10.  (1)  In  any  application  to  the  court  arising  out  of  the  failure 
of  any  person  to  comply  with  the  terms  of  any  order  filed  in  pursuance  of 
section  9,  the  court  may  refer  to  the  board  any  question  as  to  the  compli- 
ance or  non-compliance  of  such  person  or  persons  with  the  order  of  the  board. 

(2 ) The  application  to  enforce  any  order  of  the  board  may  be  made 
to  the  court  by  and  in  the  name  of  any  trade  union  affected. 

Section  11.  (1)  Any  person  who  takes  part  in,  aids,  abets,  counsels  or 

procures  any  unfair  labour  practice  shall,  in  addition  to  any  other  penalty 
70  which  he  has  incurred  or  had  imposed  upon  him  under  the  provisions  of  this 
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Act,  bo  guilty  of  on  off one©  and  liable  on  summary  conviction  for  a first 
offence  to  a fine  of  not  loss  than  $25  and  not  more  than  $200,  if  an  in- 
dividual, or  not  less  than  $200  and  not  more  than  $5,000,  if  a corporation, 
and  upon  a second  and  subsequent  offence,  to  such  fine  and  to  imprisonment 
not  exceeding  one  year. 

(2)  No  prosecution  shall  be  instituted  under  this  section  without 
the  consent  of  the  board. 

10  Section  12.  In  addition  to  any  other  penalties  imposed  or  remedies  pro- 
vided by  this  Act,  the  Lieutenant  Governor  In  Council,  upon  the  application 
of  the  board  and  upon  being  satisfied  that  any  employer  has  wilfully  dis- 
regarded or  disobeyed  any  order  filed  by  the  board,  may  appoint  a controller 
to  take  possession  of  any  business,  plant  or  premises  of  such  employer 
within  Saskatchewan  as  a going  concern  and  operate  the  same  on  behalf  of  His 
Majesty  until  such  time  as  the  Lieutenant  Governor  in  Council  is  satisfied 
that  upon  the  return  of  such  business,  plant  or  premises  to  the  employer  the 
order  of  the  board  will  be  obeyed, 

20  Section  15.  There  shall  be  no  appeal  from  an  order  or  decision  of  the  board 
under  this  Act,  and  the  board  shall  have  full  power  to  determine  any  question 
of  fact  necessary  to  Its  Jurisdiction,  and  its  proceedings,  orders  and  de- 
cisions shall  not  be  reviewable  by  any  court  of  law  or  by  any  certiorari, 
mandamus,  prohibition,  injunction  or  other  proceeding  whatsoever. 

SASKATOON  PRINTING  PRESSMEN  AND  ASSISTANTS'  UNION  LOCAL  2 06  v.  MIDNEST  LITHO 

LIT)'."  In  the  Saskatchewan  Labour  Relations  Board  1 19b&. 

30  THE  BOARD:  The  essential  facts  of  this  case  were  clearly  estab- 

lished and,  in  fact,  were  scarcely  in  dispute. 

An  organizer  of  the  International  Printing  Pressmen  and  Assistants' 
Union  arrived  in  Saskatoon  some  time  in  November,  1945,  for  the  purpose  of 
organizing,  among  others,  the  pressmen  and  certain  related  croTts  employed 
In  the  Saskatoon  plant  of  the  respondent  company.  He  arranged  for  these 
employees  to  meet  him  in  his  hotel  room  in  tho  evening  of  November  16. 

The  respondent  company  preferred  that  its  employees  should  belong 
40  to  the  Amalgamated  Lithographers  of  America  rather  than  the  Pressmen' s Union. 
This  was  its  own  affair,  but  the  attempts  it  made  to  induce  its  employees 
to  conform  to  its  wishes  could  hardly  be  condoned. 

The  manager  of  the  respondent' s Saskatoon  plant  learned  of  the 
presence  in  Saskatoon  of  the  organizer  for  the  Pressmen'  o Union  and  a 
meeting  of  the  employees  was  called  for  the  afternoon  of  November  1 6.  The 
time  of  the  meeting,  it  was  noted  by  the  Board,  was  immediately  prior  to 
the  meeting  called  by  the  union  organizer.  Whether  this  was  by  coincidence 
or  design  was  not  clearly  established,  but  there  was  no  question  that  at 
50  the  meeting  H.  E.  Larson,  president  of  the  respondent  company,  informed  the 
employees  that  if  they  Joined  the  applicant  trade  union  they  would  have  to 
forego  the  benefits  which,  he  said,  the  company  had  voluntarily  given  them. 
The  benefits  in  question  were  Christmas  bonuses,  sick  leave,  etc.  It  would 
appear  that  it  was  never  at  any  time  suggested  to  the  employees  that  they 
would  have  to  forego  any  benefits  if  they  Joined  the  Amalgamated  Litho- 
graphers. 

Apparently  it  was  also  at  this  mooting  that  the  president  first  ex- 
pressed to  the  employees  the  company' s preference  for  the  Amalgamated  Litho- 
60  graphers  of  America.  According  to  the  manager  of  the  Saskatoon  plant,  some 
of  the  employees  then  asked  the  company  to  obtain  information  about  that 
organization.  A telegram  was  dispatched  by  tho  company  to  A.  W.  Brown,  a 
representative  of  that  organization  located  in  Toronto,  asking  for  informa- 
tion. This  information  was  sent  back  by  airmail. 

During  the  last  few  days  of  November  a majority  of  the  employees  in 
the  Offset  Department  of  the  plant  applied  for  membership  in  the  applicant 
trade  union  and  authorized  it  in  writing  to  represent  them  for  the  purpose 
of  bargaining  collectively  with  their  employer. 
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Another  meeting  of  the  employees  was  called  by  the  company  and  held 
on  December  10.  At  that  meeting  the  president,  Larson,  informed  the  em- 
ployees that  the  company  preferred  the  Amalgamated  Lithographers  of  America 
and  that  it  would  willingly  bargain  collectively  with  that  organization  but 
only  under  compulsion  with  the  applicant  trade  union.  At  about  the  same 
time  another  telegram  was  sent  by  the  company  to  Brown  in  Toronto,  this 
time  asking  him  to  come  to  Saskatoon  to  organize  the  company' s employees. 

10  There  was  no  proof  that  the  company  was  as  yet  aware  that  the  appli- 

cant trade  union  had  secured  the  support  of  a majority  of  the  employees  in 
the  Offset  Department.  Nevertheless,  the  sens©  of  urgency  suggested  by 
communication  by  telegram  appeared  to  the  Board  to  indicate  that  the  res- 
pondent at  least  suspected  that  the  applicant  trade  union  might  be  making 
headway  and  this  urgency,  together  with  the  events  already  described, 
satisfied  the  Board  that  the  company  was  determined  to  prevent  its  employees 
from  giving  support  to  the  applicant. 

The  bookkeeper  employed  in  the  office  of  the  manager  of  the  Saska- 
20  toon  plant  then  circulated  a notice  among  the  employees  calling  them  to  a 
meeting.  This  meeting  took  place  on  December  18  and  was  called  exclusively 
for  the  purpose  of  permitting  Brown,  the  representative  of  the  Amalgamated 
Lithographers  of  America,  to  address  the  employees  in  an  effort  to  persuade 
them  to  join  his  organization.  Not  only  was  the  notice  of  the  meeting  cir- 
culated by  a person  who  would  inevitably  be  associated  in  the  minds  of  the 
employees  with  the  management,  but  the  meeting  was  held  on  the  company' s 
premises  during  working  hours.  This  in  itself  is  permissible  under  The 
Trade  Union  Act,  but,  taken  in  conjunction  with  the  other  activities  of  the 
respondent,  it  is  difficult  to  escape  the  conclusion  that  it  was  part  of 
30  an  effort  to  interfere  in  the  selection  by  the  employees  of  the  trade  union 
which  would  represent  them  in  collective  bargaining  or  that  it  would  be 
interpreted  by  the  employees  other  than  as  a further  indication  as  to  where 
the  company  stood  in  the  matter. 

Moreover,  a former  employee,  A,  J.  Hien,  testified  that  Orm  Gartry, 
the  manager  of  the  Saskatoon  plant,  accompanied  a representative  of  the 
Amalgamated  Lithographers,  called  Rose,  in  approaching  employees  of  the 
plant.  Hien  stated  that  he  heard  enough  of  the  conversations  which  took 
place  to  know  that  Gartry  and  Rose  were  trying  to  persuade  the  employees  to 
kO  join  the  Amalgamated  Lithographers.  Gartry  did  not  deny  Hien' s testimony 
although  he  was  present  at  the  hearing, 

Hien  further  testified  that  as  a result  of  the  respondent's 
activities  the  employees  were  afraid  that  they  would  lose  their  jobs  if  they 
persisted  in  supporting  the  applicant  trade  union.  Whether  or  not  the  fears 
of  the  employees  were  as  great  as  this,  the  conclusion  appeared  to  the 
Board  to  be  inescapable  that  the  conduct  of  the  respondent  at  least  had  a 
profound  effect  on  the  employees  and  was  the  decisive  factor  in  their  ulti- 
mate decision  to  desert  the  applicant. 

50 

On  December  19,  all  but  one  of  the  employees  who  had  previously 
applied  for  membership  in  the  applicant  trade  union  signed  a document  by 
which  they  resigned  from  membership  in  that  union.  No  representative  of  the 
respondent  was  present  when  this  document  was  signed,  but  the  signing  took 
place  on  the  company' s premises  during  working  hours  and  the  document  was 
typewritten  on  the  company' s official  stationery.  One  employee  was  absent 
on  December  19,  but  he  signed  a similar  document — also  typewritten  on  the 
company's  stationery- -on  January  3. 

6§  Section  3 of  The  Trade  Union  Act  provides  in  part  that; 

"3.  Employees  shall  have  the  right  to  organize  in  and 
to  form,  join  or  assist  trade  unions  and  to  bargain  collec- 
tively through  representatives  of  their  own  choosjng " 

The  Board  interprets  this  to  mean  that  employees  have  the  right  to  make  an 
absolutely  free  choice,  uninfluenced  in  any  way  by  their  employer,  as  to  the 
trade  union,  if  any,  which  will  represent  them.  The  function  of  a trade 
union  is  to  represent  the  employees,  not  the  employer  in  any  sense  of  the 
word.  The  decision  which  the  employees  might  make  as  to  the  trade  union, 
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if  any,  which  will  represent  them  is  not  the  concern  of  the  employer. 

Section  8(1) (g)  of  tho  Act  makes  this  clear  beyond  all  doubt: 

”8.  (1)  It  shall  be  an  unfair  labour  practice  for  any 

employer  or  employer' s agent; 

(g)  to  interfere  in  the  selection  of  a trade  union 
10  as  a representative  of  employees  for  the  purpose 

of  bargaining  collectively.’' 

The  employer,  regardless  of  his  personal  opinions  or  preferences,  should 
maintain  a position  of  strict  neutrality  on  the  question  as  to  whether  or 
not  hie  employees  will  have  a trade  union  to  represent  them  or  as  to  which 
of  two  or  more  unions  they  prefer. 

The  position  taken  by  the  respondent  company  was  anything  but  one 
of  strict  neutrality.  The  question  as  to  whether  or  not  the  employees  would 
20  choose  the  applicant  trade  union  had  hardly  sri sen  when  the  company,  through 
its  president,  thrust  itself  upon  the  stage  and  informed  the  employees  that 
they  ought  not  to  choose  the  applicant  and  that  they  would  suffer  disadvan- 
tages if  they  did.  And  this  was  not  an  isolated  occurrence. 

Moreover,  it  would  appear  that  the  idea  that  the  Amalgamated  Litho- 
graphers of  America  should  organize  the  employees  of  the  Saskatoon  plant 
originated  not  with  that  organization  but  with  the  respondent.  It  was  only 
when  an  invitation  was  sent  out  by  the  respondent  that  representatives  of 
the  Amalgamated  appeared  on  the  scene.  In  other  words,  the  respondent  com- 
30  pany  complemented  its  negative  efforts  to  keep  the  employees  out  of  the 
applicant  trade  union  by  positive  efforts  to  make  available  to  them  the 
organization  which  it  itself  preferred  and  the  evidence  shows  that  it  also 
exerted  positive  pressure  to  induce  the  employees  to  Join  that  organization. 

The  Board  was  satisfied  that  these  various  activities  of  the  res- 
pondent amounted  to  interference  "in  the  selection  of  a trade  union  as  a 
representative  of  employees  for  the  purpose  of  bargaining  collectively" , 
and  thus  constituted  an  unfair  labour  practice  within  the  meaning  of  section 
8(l)(g)  of  The  Trade  Union  Act. 

bo 

STOLL  v.  KETCHE1TEB  HOTEL.  In  the  Saskatchewan  Labour  Relations  Board.  19^-6. 

THE  BOARD:  The  applicant  is  a member  and  officer  of  the  Hotel  and 
Restaurant  Employees'  and  Beverage  Dispensers’  Union,  Local  829,  and  that 
union  sponsored  his  application. 

The  applicant  was  employed  by  the  respondent  as  a waiter  in  the 
beer  parlour  for  approximately  a year  and  a half.  His  work  had  apparently 
50  been  satisfactory,  except  that  on  one  occasion  he  had  come  to  work  drunk  and 
had  been  told  by  his  employer  to  go  home  and  sleep  it  off.  On  October  6 
19^5  he  was  given  seven  days’  notice  and  his  employment  terminated  after  the 
expiration  of  notice.  In  his  application  he  alleged  that  he  was  discharged 
contrary  to  the  provisions  of  The  Trade  Union  Act  and  he  therefore  applied 
for  an  order  requiring  his  employer  to  reinstate  him  in  his  former  employment 
and  to  reimburse  him  for  the  monetary  loss  suffered  by  reason  of  his  dis- 
charge . 

The  reason  for  the  dismissal  given  by  the  employer  on  the  Notice 
60  of  Separation  was  "serious  misconduct"  and  the  employer  alleged  that  the 

applicant  was  dismissed  because  he  was  drunk  when  he  came  on  duty  at  approxi- 
mately 6:00  p.m.  on  October  6.  Stoll  himself  denied  that  he  was  drunk.  He 
stated  that  on  October  6 he  was  off  duty  between  4:  00  p.m.  and  6:00  p.m. 
and  that  during  that  interval  he  had  consumed  five  glasses  of  beer.  He 
claimed  that  such  a quantity  of  beer  was  not  sufficient  to  make  him  lose 
control  of  his  faculties  in  any  degree.  * * * 

The  evidence  presented  to  the  Board  as  to  the  applicant's  condition 
when  he  reported  for  work  on  the  evening  of  October  6 consisted  exclusively 
70  of  conflicting  statements  by  the  two  interested  parties.  The  Board  considered 
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that  there  was  insufficient  evidence  to  make  a definite  finding  on  this 
question  and  certainly  that  there  was  not  enough  evidence  for  a finding  that 
the  applicant  was  drunk.  Nevertheless,  it  appeared  to  the  Board  that  the 
question  as  to  whether  or  not  the  applicant  was  drunk  was  not  the  central 
issue  in  this  case. 

Section  5(c)  of  The  Trade  Union  Act  empowers  the  Board  to  make 
orders  "requiring  an  employer  to  reinstate  any  employee  discharged  contrary 
It  to  the  provisions  of  this  Act  and  to  pay  such  employee  the  monetary  loss 
suffered  by  reason  of  such  discharge."  Section  8(1) (e)  deals  with  dis- 
missals: 

"8  - (1)  It  shall  he  an  unfair  labour  practice  for  any 
employer  or  employer’ s agent: 

(e)  to  discriminate  in  regard  to tenure  of  employ- 
ment  with  a view  to  discouraging  membership  in  or 

activity  in  or  for  a labour  organization  or  participation 
20  of  any  kind  in  a proceeding  under  this  Act." 

In  G-oodnough  v.  Army  and  Navy  Department  Store,  Limited  (July  19, 
1945),  the  Board  discussed  the  interpretation  of  this  clause  at  some  length 
and  concluded  that  the  following  criterion  is  to  be  applied  in  deciding 
whether  or  not  an  employee  has  been  dismissed  contrary  to  the  provisions 
of  the  Act: 

"Was  the  fact  that  the  employee  in  question  was  a trade  union 

member  or  engaged  in  trade  union  activities  an  effective  motive 
30  or  cause  in  discharging  him?" 

This  criterion  should  be  expanded  to  include  also  the  question  as  to  whether 
or  not  any  participation  by  the  employee  in  a proceeding  under  the  Act  was 
an  effective  motive  or  cause  in  discharging  him. 

As  the  Board  has  stated  in  numerous  earlier  decisions,  it  is  not 
necessary,  as  under  section  502A  of  the  Criminal  Code,  for  an  aggrieved  em- 
ployee to  prove  that  trade  union  activity  (or  participation  in  a proceeding 
under  the  Act)  was  the  solo  cause  of  his  dismissal.  Nevertheless,  it  is 
40  essential  that  he  should  show  that  such  activity  or  participation  was  a 
factor  leading  to  his  discharge. 

The  applicant  has  been  a member  and  officer  of  Local  829  of  the 
Hotel  and  Restaurant  Employees’  Union  almost  since  its  formation  over  a year 
ago,  and  there  is  no  question  that  the  employer  has  been  well  aware  of  this 
fact  for  some  considerable  time.  Nevertheless,  no  effort  was  made  to  show 
that  the  union  was  even  active  in  the  Kitchener  Hotel  at  the  time  of  or 
immediately  prior  to  the  applicant’ s dismissal,  and,  in  fact,  the  applicant 
himself  stated  that  at  the  time  of  his  dismissal  he  was  the  only  union  member 
50  in  the  beer  parlour.  There  is  substantial  reason  to  believe  that  the  res- 
pondent does  not  view  with  favour  the  formation  of  a legitimate  trade  union 
among  his  employees,  and  it  is  clear  that  the  applicant  is  a strong  unionist. 
It  is  conceivable  that  an  employer,  upon  seeing  a union  gaining  strength 
among  his  employees,  might  attempt  to  eliminate  some  of  the  ringleaders,  but 
there  would  appear  to  be  no  motive  for  dismissing  an  active  unionist  on 
account  of  his  union  activity  at  a time  when  the  union  was  moribund  in  the 
establishment.  * * * 

The  applicant,  however,  based  his  case  principally  on  the  allegation 
60  that  his  dismissal  had  resulted  from  participation  by  him  in  a proceeding 

under  the  Act  rather  then  from  union  activity  in  the  strict  sense.  On  March 
12,  1945,  a vote  was  conducted  among  the  respondent's  employees  to  determine 
whether  or  not  they  wished  Local  829  to  represent  them  in  collective  bargain- 
ing. The  union  protested  the  vote,  charging  that  there  had  been  interference 
by  the  employer.  The  protest  was  later  withdrawn,  but  a hearing  was  held  on 
April  9,  1945,  at  which  the  applicant  gave  testimony  to  the  disadvantage  of 
the  respondent.  The  applicant  alleged  that  this  testimony  was  the  cause  of 
his  dismissal.  He  submitted  that  the  respondent  was  referring  to  this  testi- 
mony when  he  made  the  statement "You  put  me  on  the  spot  once  and  I am 

not  going  to  give  you  a chance  to  do  it  again." 
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Approximately  six  months  elapsed  between  the  date  of  the  appli- 
cant' s testimony  against  the  respondent  and  the  date  of  his  dismissal.  The 
applicant  could  cite  no  specific  instance  of  discrimination  against  him  by 
the  respondent  during  that  interval.  No  evidence  was  brought  which  would 
indicate  that  the  respondent  was  harbouring  a desire  for  revenge.  All  that 
was  submitted  to  indicate  a link  between  the  testimony  and  the  dismissal  was 
the  one  statement , "You  put  me  on  the  spot  once  and  I am  not  giving  you  a 
chance  to  do  it  again." 

10 

This  statement  is  capable  of  a great  many  interpretations.  The 
applicant  submitted  that  the  respondent  meant  "You  put  me  on  the  spot  once 
by  testifying  before  the  Board."  The  respondent  claimed  that  he  meant  "You 
put  me  on  the  spot  by  reporting  for  work  drunk  once  before."  Either  of  these 
interpretations  cculd  be  plausible  depending  on  the  circumstances,  but  it 
could  hardly  be  said  that  the  statement  by  itself,  without  other  supporting 
evidence,  establishes  a connection  between  the  testimony  and  the  dismissal. 

Under  The  Trade  Union  Act,  an  employer  may  dismiss  an  employee  for 
20  any  reason  or  for  no  reason,  provided  that  he  is  not  motivated  in  any  degree 
by  the  employee' s trade  union  activity  or  participation  in  a proceeding  under 
the  Act.  If  an  employee  alleges  that  he  has  been  discharged  contrary  to  the 
provisions  of  the  Act,  it  is  necessary  for  him  bo  establish  a connection  be- 
tween his  trade  union  activity  and  his  dismissal. 

Drunkenness  may  not  have  been  the  reason  for  the  dismissal  of  the 
applicant,  but  there  could  conceivably  have  been  a great  many  other  reasons 
not  contrary  to  the  Act.  The  respondent  undoubtedly  treated  the  applicant 
very  harshly  in  the  manner  in  which  he  dismissed  him,  but  this  harshness 
30  could  be  explained  in  a great  many  ways.  No  positive  evidence  was  presented 
to  the  Board  to  show  that  the  applicant's  trade  union  activity  or  the  testi- 
mony he  gave  to  the  Board  at  an  earlier  date  was  an  effective  cause  leading 
his  employer  to  dismiss  him. 

It  appeared  to  a majority  of  the  members  of  the  Board,  therefore, 
that  there  was  insufficient  evidence  to  establish  the  charge  made  in  the 
application,  and  the  application  was  dismissed. 


ij-0  WESTERN  CANADIAN  GREYHOUND  LINES  EMPLOYEES  DIVISION  1377  0E  THE  AMALGAMATED 
ASSOCIATION  0E  SILENT  , ELECTRIC  RAILWAY  AND  MOTOR  COACH  EMPLOYEES  OF 
AMERICA  v . P . A . NODI  BERN  BUS  LINES  Eli) . In  the  Saskatchewan  Labour  Re- 
lations Board.  1946. 


THE  BOARD:  Three  applications  were  made  for  orders  requiring  the 
respondent  company  to  reinstate  Anthony  J,  Bantle,  Louis  MacDonald  and  James 
H.  McIntosh  in  their  former  employment,  and  to  pay  them  the  monetary  loss 
suffered  by  reason  of  their  discharge.  It  was  alleged  by  the  applicant 
trade  union  that  all  three  employees  were  discharged  contrary  to  the  pro- 
50  visions  of  clause  (e)  of  subsection  (l)  of  section  8 of  The  Trade  Union  Act, 
1944.  * * * 


60 


Bantle  and  McIntosh  had  been  employed  by  the  respondent  company  a.s 
bus  drivers,  Bantle  at  a wage  rate  of  $32*95  P01”  week  and  McIntosh  at  $30.00 
per  week.  Bantle  was  discharged  on  September  23,  1946  and  McIntosh  on. 
October  12,  1946.  Both  men  received  one  week's  pay  in  lieu  of  notice  upon 
their  discharge.  MacDonald  had  been  employed  as  a taxi  driver  at  $24.00  per 
week  and  was  discharged  on  October  6,  1946,  without  notice  or  pay  in  lieu 
thereof. 


It  was  clearly  established  that  all  three  men  were  members  of  the 
applicant  trade  union  at  the  time  of  their  discharge.  * * * 


MacDonald  was  hired  as  a taxi  driver  with  the  respondent  company 
on  September  9,  1946  and  he  was  discharged  on  October  6,  1946.  He  had  no 
previous  experience  as  a taxi  driver  or  related  experience  of  any  kind. 

After  he  had  been  employed  for  approximately  two  weeks  ho  was  involved  in  an 
accident  which  resulted  in  substantial  damage  to  the  taxi  he  was  driving. 

It  was  stated  on  behalf  of  the  respondent  company  that  after  a trial  period 
70  he  was  found  to  be  unsatisfactory  and  for  that  reason  he  was  discharged. 
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MacDonald  himself  stated  that  when  he  was  hired  he  was  told  that 
he  would  be  on  trial  for  a period  of  three  days.  Whether  or  not  such  a 
statement  was  mado  to  him,  it  appeared  to  the  Board  that  a trial  period  of 
28  days  was  not  unreasonably  long,  and  that,  in  view  of  his  complete  lack  of 
experience  as  a taxi  driver,  the  reason  for  his  discharge  submitted  on  be- 
half of  the  respondent  company  was  adequate, 

McIntosh  had  worked  for  the  respondent  company  ever  since  the  present 
10  management  took  over  early  in  19^6  and  for  some  substantial  time  before  that. 
Except  for  a short  period  he  spent  in  the  garage,  he  had  been  employed  ex- 
clusively as  a bus  driver.  He  thus  had  considerable  experience  in  this 
occupation,  although  most  of  thie  experience  had  been  acquired  in  driving 
country  buses,  and  country  buses  were  no  longer  operated  by  the  respondent 
company  at  the  time  of  his  discharge. 

During  the  time  McIntosh  had  been  driving  buses  in  the  city,  some 
complaints  had  been  made  to  him  about  failure  to  maintain  his  schedule.  On 
Saturday,  October  12,  in  the  evening,  the  bus  ho  was  driving  on  a scheduled 
20  run  developed  mechanical  trouble.  The  standing  instructions  given  to  all 
bus  drivers  were  that  under  such  circumstances  they  were  to  telephone  the 
office  so  that  a substitute  bus  could  be  sent  out  to  complete  the  run. 

Instead  of  carrying  out  these  instructions  McIntosh  brought  his  bus  in  to 
the  headquarters  at  the  very  low  speed  it  was  capable  of  attaining,  with  the 
result  that  one  ran  in  the  schedule  had  to  be  abandoned.  Duncan,  the  super- 
visor, remonstrated  with  him  to  some  extent,  and  then  assigned  another  bus 
to  him.  Shortly  afterwards  McIntosh  drove  this  substitute  bus  back  in,  and, 
stating  that  it  was  not  fit  to  drive,  refused  to  drive  it  further.  Duncan 
thereupon  assigned  a taxi  driver  to  drive  the  bus  and  discharged  McIntosh. 

30 

McIntosh,  himself,  when  asked  as  to  the  reason  for  his  discharge, 
stated  that  it  was  because  "I  wouldn't  drive  a bus.”  It  may  be,  since  he 
did  not  appear  to  be  particularly  fluent  in  his  speech  and  he  was  obviously 
under  considerable  nervous  tension  in  the  witness  box,  that  what  he  meant 
was  that  this  was  the  reason  given  to  him  by  Duncan  for  his  discharge. 

However  that  may  be,  the  coincidence  of  events  immediately  preceding 
his  discharge  appeared  to  the  Board  to  be  significant.  The  Board  was  of 
opinion  that  Duncan,  who  appeared  even  from  his  conduct  in  the  witness  box 
40  to  be  easily  exasperated,  simply  lost  his  temper  when  McIntosh  first  dis- 
rupted the  schedule  by  "limping"  his  bus  in  and  almost  immediately  after- 
wards refused  to  drive  the  substitute  bus  assigned  to  him. 

The  representative  of  the  applicant  union  took  some  pains  to 
demonstrate  that  the  substitute  bus  was  actually  in  on  unsafe  condition  as 
McIntosh  had  claimed,  and,  that  it  was  unreasonable  to  discharge  him  for  re- 
fusing to  drive  it.  This  may  very  well  be  true.  The  Board,  however,  has  no 
Jurisdiction  to  deal  with  dismissals  merely  because  they  ore  unfair  or  un- 
reasonable. It  has  authority  to  order  redress  only  where  an  employee  is 
50  discharged  contrary  to  the  provisions  of  The  Trade  Union  Act,  i.e.,  where  the 
employer  or  employer' s agent  who  discharged  him  did  so  "with  a view  to  dis- 
couraging membership  in  or  activity  in  or  for  a labour  organization  or  par- 
ticipation of  any  kind  in  a proceeding  under  this  Act."  Duncan  may  have 
acted  unfairly  or  unreasonably  in  discharging  McIntosh,  but  it  nevertheless 
appeared  to  the  Board,  in  view  of  the  fact  that  the  discharge  followed 
immediately  after  McIntosh's  action  in  "limping"  his  bus  in  and  his  refusal 
to  drive  the  substitute  bus,  that  the  combination  of  these  two  circumstances 
actually  was  the  reason  for  that  discharge. 

60  The  presumption  [under  s.8(l)(e)]  having  been  rebutted  to  the  satis- 

faction of  the  Board  in  respect  to  both  MacDonald  and  McIntosh,  it  was  in 
order  to  submit  positive  evidence  that  these  two  men  or  either  of  them  had 
been  discharged  contrary  to  the  provisions  of  the  Act.  ITo  such  evidence 
was  adduced.  In  fact,  it  appeared  that  neither  MacDonald  nor  McIntosh  was 
particularly  active  on  behalf  of  the  applicant  trade  union  --  any  more  so 
than  several  other  members  of  that  union  employed  by  the  respondent  company 
who  were  not  discharged. 

By  contrast,  Bantle,  was  the  most  active  supporter  of  the 

70  applicant  trade  union  among  the  employees  of  the  respondent  company.  * * * 
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Duncan  [general  supervisor  of  the  employer]  gave  two  reasons  for 
discharging  Bantle.  Tho  first  was  that  Bantlo  was  a "rough  driver",  in  that 
on  "at  least  two  occasions  I can  remember  of"  a spring  was  broken  on  the  bus 
Bantle  was  driving.  Duncan  added,  however  that 

"It  is  hard  to  define  who  broke  them,  but  they  were  always 
on  the  bus  he  was  driving.  Whether  it  was  the  driver  on  the 
other  shift  who  broke  them,  I couldn't  say." 

10 

The  second  reason,  and  tho  one  on  which  Duncan  appeared  to  lay  the  greatest 
stress,  was  that  after  a certain  argument  over  holidays  which  had  taken 
place  during  the  summer,  the  company  "got  very  little  co-operation"  from 
Bantle.  The  lack  of  co-operation  to  which  Duncan  referred  consisted  in  the 
fact  that,  according  to  Duncan,  Bantle  complained  continually  about  the  con- 
dition of  the  bus  he  was  driving.  Duncan  claimed  that  the  complaints  from 

Bantlo  were  received  on  an  average  of  "once  every  shift"  and  that  they 

frequently  related  to  extremely  minor  defects  in  the  bus.  He  made  particular 
reference  to  a statement  made  by  Bantle  not  long  before  being  discharged..... 
20  The  reason  given  for  the  discharge  on  the  National  Selective  Service  "Notice 
of  Separation  from  Employment"  was  "inefficiency  - Rough  driving." 

Bantle  had  approximately  five  years  of  experience  as  a bus  driver 
with  the  respondent  company  under  its  present  and  previous  managements.  He 
left  the  employment  of  the  company  voluntarily  in  the  spring  of  1946,  "but 

was  re-hired  about  a month  later.  He  worked  as  a garage  mechanic  for  a 

short  time  after  his  re-engagement,  but  was  re- as signed  to  the  position  of 
bus  driver  as  soon  as  there  was  an  opening  for  a bus  driver  again. 

30  Bantle  testified  that,  at  the  time  of  his  discharge,  the  following 

conversation  had  taken  place  between  himself  and  Duncan: 

" he  (Duncan)  called  me  into  his  office  that  day  when  I 

finished  my  six  hour  shift,  and  told  me  that  I was  all  through 
and  I asked  him  why,  and  he  started  in  again  about  me  being  the 
organizer  of  this  union  and  that  I was  doing  it  in  a very  un- 
fair way,  I was  very  sneaky  about  it,  that  I didn't  let  the 
company  know,  and  that  was  all  that  was  said  then.  I then  asked 
him  why  I was  given  a quit  slip  and  what  was  on  my  quit  slip, 

40  and  he  said  that  I was  inefficient  and  was  fired  for  rough 

driving,  so  I asked  him  why.  He  said  there  was  two  springs 
broken  on  coach  30,  and  I asked  him  where  they  were  broken 
and  he  said  he  did  not  know." 

It  has  .just  been  stated  that  the  reason  given  for  the  discharge  on 
the  Notice  of  Separation  was  inefficiency  or  rough  driving,  and,  as  we  have 
seen,  the  basis  for  the  charge  that  Bantle  was  inefficient  and  a rough  driver 
was  that  two  springs  were  broken  on  the  bus  ho  was  driving.  The  broken 
springs  also  figured  prominently  in  the  conversation  Bantle  had  with  Duncan 
50  at  the  time  of  the  discharge.  No  reference  was  made  to  "lack  of  co-operation" 
either  on  the  Notice  nor  apparently  in  the  conversation  Just  referred  to. 

It  was  clearly  established  that,  perhaps  duo  to  circumstances  boyond 
the  control  of  the  respondent  company,  the  buses  operated  by  that  company 
are  old  buses  which  are  in  poor  mechanical  condition.  As  a result,  mechanical 
break-downs  of  one  kind  or  another  axe  common  occurrences.  In  view  of  that 
fact  it  did  not  appear  to  the  Board  that  the  responsible  supervisor  of  a bus 
company  would  discharge  an  experienced  driver  merely  because  two  springs  were 
broken,  especially  since  the  supervisor  was  by  no  means  sure  that  the  driver 
60  concerned  was  responsible  for  breaking  the  springs. 

In  his  testimony  before  the  Board,  however,  Duncan  laid  greater 
stress  on  Bantle' s lack  of  co-operation  which  was  manifest  in  his  proclivity 
to  complain.  Again  it  was  necessary  for  the  Board  to  determine  if  this  was 
a reason  on  which  a.  supervisor  changed  with  substantial  responsibility  would 
in  fact  act  in  discharging  an  experienced  employee.  Undoubtedly  the  poor 
condition  of  the  buses  made  it  necessary  to  report  mechanical  defects  and 
Bantle  wa3  certainly  not  tho  only  driver  to  report  such  defects.  The  impres- 
sion created  by  Duncan,  however,  was  that  Bantle' s reports  (or  "complaints" ) 

70  in  this  connection  were  more  froquont  and  related  to  smaller  matters  than  was 
the  case  with  other  employees. 


' 
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It  has  already  boon  stated  in  regard  to  McIntosh  that  the  cause  of 
the  discharge , as  advanced  by  Duncan,  though  not  necessarily  just,  was  the 
actual  cause.  In  McIntosh’ a case,  however,  the  important  fact,  as  it 
appeared  to  the  Board,  was  that  the  discharge  followed  immediately  after  the 
two  occurrences  of  which  Duncan  complained.  It  is  credible  that  a man  of 
Duncan*  s temperament  would,  in  a fit  of  exasperation,  discharge  an  employee 
unfairly  or  for  a relatively  minor  reason. 

10  Duncan  did  not,  however,  discharge  Bantle  in  a fit  of  exasperation. 

No  doubt  he  was  irritated  on  occasions  when  Bantle  brought  his  bus  in  to 
have  some  defect  remedied.  He  did  not,  however,  discharge  Bantle  on  any 
such  occasion.  He  did  not  even  discharge  him  when  Bantle  made  the  remark 
which  particularly  annoyed  him,  to  the  effect  that  a man  was  taking  his  life 
in  his  hands  in  driving  one  of  the  company’s  buses.  Bantle  was  discharged 
after  sober  reflection  on  Duncan' s part  at  the  end  of  a shift.  It  is  not 
credible  that  anyone  responsible  for  conducting  difficult  operations 
efficiently  would  discharge  an  experienced  employee  for  the  trifling  reasons 
alleged  by  Duncan  in  regard  to  Bantle.  Tho  Board  was  of  opinion  that  the 
20  claim  that  Bantle  was  inefficient  and  a rough  driver  was  dovised  by  Duncan 
when  it  was  necessary  for  him  to  enter  some  reason  for  the  discharge  on  the 
Notice  of  Separation  and  that  the  claim  regarding  "lack  of  co-operation"  was 
concocted  at  a later  date  after  Bantle  was  discharged. 

The  Board  found,  therefore,  that  the  reasons  advanced  by  Duncan 
were  not  in  fact  the  reasons  for  Bantle’ s discharge.  No  other  evidence  was 
adduced  to  prove  that  Bantle  was  not  discharged  contrary  to  clause  (e)  of 
subsection  (1)  of  section  8 of  tho  Act,  and  it  was  presumed  by  the  Board,  in 
accordance  with  that  clause,  that  Duncan,  an  employer' s agent,  in  discharging 
30  Bantle,  a member  of  a trade  union,  "discriminated  against  such  member  in  re- 
gard to  tenure  of  employment  with  a view  to  di scour aging  his  membership  in 
or  activity  in  or  for  a labour  organization."  He  was  therefore  discharged 
contrary  to  the  provisions  of  the  Act.  On  tho  other  hand,  the  Board  found 
that  MacDonald  and  McIntosh  were  not  so  discharged.  The  decisions  respecting 
Bantle  and  MacDonald  were  unamimous;  that  respecting  McIntosh  was  by  a 
majority  of  the  members  of  the  Board.  * * * 

An  order  will  issue  requiring  the  respondent  company  to  reinstate 
Anthony  J.  Bantle  end  to  pay  him  the  monetary  loss  suffered  by  reason  of  his 
^0  discharge. 

[Cf.  Local  2999.U.S.W.A.  v.  Toronto  Shipbuilding  Co. (1943),  43  Lab.Gaz.1303.  ] 

B.  Domination  or  Interference  with  Formation  or  Administration  of  Labour 

Organizations. 

Labour  Relations  Act,  1945  (N.B.),  c.  4l 

Section  19  (l).  No  employer  shall  dominate  or  interfere  with  the  formation 
or  administration  of  a trade  union  or  employees'  organization  or  contribute 
50  financial  or  other  support  to  it;  but  an  employer  may,  notwithstanding  the 
foregoing,  permit  an  employee  or  representative  of  a trade  union  or  an  em- 
ployees' organization  to  confer  with  him  during  working  hours  or  to  attend 
to  the  business  of  the  organization  or  union  during  working  hours  without 
deduction  of  time  so  occupied  in  the  computation  of  the  time  worked  for  the 
employer  and  without  deduction  of  wages  in  respect  thereof. 

Section  25  (1).  If  a question  arises  under  this  Act  as  to  whether: 

(c)  an  organization  of  employees  or  employers  is  a trade  union,  em- 
60  ployees’  organization  or  employers'  organization; 

the  Board  shall  decide  the  question  and  its  decision  shall  be  final  and 
conclusive  for  all  the  purposes  of  this  Act. 

[Section  20  of  the  Labour  Relations  Act,  1944  (Q,ue.  ) , c.  30  provides 
that  "no  employer,  nor  person  acting  for  an  employer  or  an  association  of 
employers,  shall  in  any  manner  seek  to  dominate  or  hinder  the  formation  or 
the  activities  of  any  association  of  employees";  and  s.  50  provides  that  "if 
it  be  proved  to  the  Board  that  an  association  has  participated  in  an  offence 
70  against  section  20,  the  Board  may,  without  prejudice  to  any  other  penalty. 
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decree  the  dissolution  of  3uch  association  after  giving  it  an  opportunity 
to  be  heard  and  to  produce  any  evidence  tending  to  exculpate  it," ] 

(2)  If  a question  set  out  in  Sub-section  (l)  arises  in  any  legal 
proceedings,  the  Justice  or  Justices  of  the  Peace,  Magistrate,  Judge  or 
Court  before  whom  it  arises  shall,  if  the  question  has  not  been  decided  by 
the  Board,  refer  the  question  to  the  Board  and  defer  further  proceedings 
until  the  Board' s decision  is  received. 

10 

EMPLOYEES1  ASSOCIATION  OF  McCORMICKS  LTD,  v.  UNITED  PACKINGHOUSE  WORKERS  OF 

AMERICA,  LOCAL  28l  and  McCORMICKB  LTD.  In  the  Wartime  Labour  Relations 

Board.  19^6.  1 D.L.S.T^  0 . 

THE  BOARD:  This  is  an  appeal  from  a decision  of  the  Ontario  Labour 
Relations  Board  rejecting  the  petition  of  the  appellant  employees'  associ- 
ation for  certification.  The  Ontario  Board  [l  D.L.S.  7-1221  ] found  that 
bargaining  representatives  had  been  elected  by  a majority  of  employees  in  an 
20  appropriate  bargaining  unit  and  therefore  a prima  facie  case  established  for 
certification.  The  Board  stated,  however,  that  it  was  not  prepared  to  certi- 
fy that  the  bargaining  representatives  had  been  regularly  and  properly  elected 
on  the  ground  that  the  Company  had  contributed  financial  and  other  support  to 
the  association  in  contravention  of  section  19  of  the  Regulations.  Having 
held  that  the  respondent  company  had  infringed  subsection  1 of  section  19  of 
the  Regulations,  "albeit  with  the  best  of  intentions",  the  Ontario  Board  in 
its  Judgment  went  on  to  say  "the  prohibition  contained  in  subsection  1 of 
section  19  is  not  limited  to  cases  of  direct  financial  contribution.  The 
language  of  the  subsection  is  clear  and  unequivocal  and  we  believe  it  was 
30  intentionally  worded  in  broad  general  terms.  Thus  we  have  the  moral  effect 
undoubtedly  created  in  the  minds  of  the  employees  through  the  privileges 
extended  by  management  to  the  association  coupled  with  the  financial  support 

given  to  the  association  by  the  company wo  believe  that  the  company  did 

not  intend  to  show  a deliberate  and  calculated  partiality  for  the  association. 
Nevertheless,  whatever  the  intent  of  the  company  may  have  been,  the  fact 
remains  that  it  contravened  the  express  provisions  of  the  Regulations.  In 
view  of  these  circumstances  the  application  will  be  dismissed." 

Wo  accept  the  finding  of  the  Ontario  Board  that  there  was  no  deli- 
40  berate  or  calculated  partiality  on  the  part  of  the  company  towards  this 
association. 

What  then  are  the  circumstances  relied  on  as  constituting  interfer- 
ence with  or  as  influencing  the  freedom  of  choice  of  the  employees  in  the 
election  of  bargaining  representatives  or  which  establish  that  special 
privileges  have  been  granted  to  the  association! 

In  the  first  place,  it  is  claimed  that  the  action  of  the  company  in 
permitting  the  association  to  take  votes,  and  make  election  arrangements 
50  during  working  hours,  and  the  fact  the  returning  officers  and  scrutineers 
- appointed  by  the  association  were  paid  as  usual  by  the  company  and  workers 
not  docked  in  pay  for  time  taken  to  vote,  and  the  shutdown  of  machines  to 
permit  voting,  constituted  discrimination  in  favour  of  the  employees'  associ- 
ation. On  this  point  evidence  was  submitted  in  the  course  of  the  hearing  of 
the  appeal  to  the  effect  that  the  same  privileges  had  been  extended  to  the 
intervener  union  and  to  employees  on  the  two  occasions  in  19^5  when  votes 
were  taken  under  the  direction  of  the  Ontario  Board  on  the  intervener  union  s 
petition  for  certification  of  bargaining  representatives. 

60  This  evidence  was  not  contradicted  and  we  are  of  opinion  that  with 

respect  to  these  particular  matters  there  was  no  discrimination  shown  by 
the  company. 

It  is  further  claimed  that  the  company  gave  special  privileges  to. 
the  association  in  granting  the  free  use  of  company  premises  to  the  associ- 
ation for  social  activities  designed  to  raise  money  for  the  association,  and 
for  meetings  of  the  association. 

At  the  hearing  before  this  Board  company  officers  gave  evidence  to 
70  the  effect  that  the  promises  used  by  the  association  wore  dining-hall 
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premises  which  had  been  for  many  yeans  operated  under  the  management  of 
an  employees'  committee  as  a non-profit  dining-room  service  for  company  em- 
ployees. It  has  been  the  custom  to  permit  these  premises  to  be  used  for 
after- hour  activities  of  employees  without  discrimination  upon  application 
to  the  employees'  committee,  but  subject  to  final  approval  by  management. 
Company  officers  stated  that  the  premises  were  and  always  have  been  equally 
available to  the  intervener  union  for  use  on  application  but  that  no  appli- 
cation for  such  use  had  ever  been  made. 

10 

While  the  free  use  of  company  facilities  by  a bargaining  agency  for 
meetings  and  social  activities  is  not  common  in  collective  bargaining  prac- 
tice and  therefore  creates  a natural  presumption  of  discrimination  on  the 
part  of  the  company  in  favour  of  the  bargaining  agency  involved,  neverthe- 
less, in  this  case  it  is  necessary  to  consider  the  finding  of  the  Ontario 
Board  that  there  was  no  deliberate  or  calculated  partiality  on  the  part  of 
the  company,  the  further  fact  that  free  use  of  the  premises  for  after-hour 
employee  activities  had  been  extended  without  discrimination  over  a period 
of  years  and  were  available  to  the  intervener  union.  We  also  observe  that 
20  the  employees  have  had  ample  opportunity  to  signify  their  choice  of  bargain- 
ing representatives  as  two  previous  votes  were  taken  among  the  employees  in 
the  year  1945  on  application  of  the  intervener  union  on  both  of  which 
occasions  the  intervener  failed  to  obtain  majority  support. 

In  view  of  the  foregoing,  this  Board  is  of  opinion  that  the  charge 
of  unfair  discrimination  and  special  privilege  has  not  been  substantiated 
and  that  certification  should  not  be  withheld  on  these  grounds.  Accordingly, 
the  appeal  is  allowed  and  certification  is  granted  for  a bargaining  unit 
consisting  of  factory  employees  in  the  London  plant  of  the  company  below  the 
30  rank  of  foremen  and  not  employed  in  a confidential  capacity  or  having 

authority  to  employ  or  discharge  but  excluding  office,  sales  and  dining-hall 
employees. 

Appeal,  allowed , 

[Two  employee  members  of  the  Board  dissented.  ] 

[Consider  how  the  question  of  "domination"  or  "interference"  arises 
in  certification  proceedings;  see  as.  7 and  8 of  P.C.  1003  of  February  17, 

40  1944,  and  ss.  7 and  8 of  the  Labour  Relations  Act,  1945  (N.B.),  c.  hi;  and 

cf . United  Garment  Workers  of  America,  Local  No.  293  v.  Deacon  Bros.  Ltd, 
and  Dee  Bee  Workers  Agency  (1944),  1 D .~L TsT”  7 ~ 112 3 . J 


CANADIAN  FISH3ANDLERS 1 UNION,  LOCAL  UP  .1  v.  EMPLOYEES1  MUTUAL  BENEFIT 

ASSOCIATION  AND  NATIONAL  FISH  CO.  LTD.'  In  the  Wartime  Labour  Relations 

Board.  1945.  1 D.L.S.  7-531. 

THE  BOARD:  * * * A vote  directed  by  the  Nova  Scotia  Board,  under 
50  section  7 of  the  Regulations,  resulted  as  follows: 


"No.  of  eligible  voters 194 

No.  of  votes  cast I83 

No.  voting  for  Canadian  Fish  Handlers’  Union, 

Local  No.  1,  Halifax,  N.  S 77 

No.  voting  for  Employees'  Mutual  Benefit  Associ- 
ation of  the  National  Fish  Go.  Ltd 104 

No.  of  spoiled  ballots 2" 


60  The  union  appeals  from  the  certification  granted  to  the  Association 

on  the  ground  that  the  union  was  not  given  an  opportunity  to  present  evi- 
dence and  make  representations.  This  is  technically  correct.  What  happened 
was  this:  The  Association  intervened  in  the  application  of  the  union  for 
certification  and  in  their  reply  requested  certification  of  bargaining 
representatives.  At  the  hearing  on  September  8th,  1944,  the  Chairman  of  the 
Nova  Scotia  Board  said  "The  E.M.B.A.  has  filed  a claim  to  be  certified  as 
the  bargaining  agent."  In  fact,  the  Association’s  application  is  dated 
October  2nd,  1944,  but  the  hearing  proceeded  on  the  basis  of  dual  application 
It  is  doubtful  whether  any  good  purpose  would  have  been  served  if  the  union 
70  had  been  given  a further  opportunity  to  make  representations  on  the 
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application  of  the  Association  hut,  strictly  speaking,  the  union  was  en- 
titled to  this  opportunity. 

The  union  also  contends  that  the  Association  is  dominated  by  the 
employer  company  contrary  to  section  19  of  the  Regulations  and  that  bargain- 
ing representatives  should  not  have  been  certified  on  the  application  of 
the  Association.  No  evidence  was  given  at  the  hearing  in  support  of  this 
allegation.  The  representative  of  the  union  frankly  stated  that  witnesses 
10  who  could  prove  these  allegations  were  unwilling  to  give  evidence. 

At  the  hearing  of  the  appeal,  the  representative  of  the  union  relied 
on  By-laws  3 and  16  of  the  Association  as  evidence  that  the  Association  was 
dominated  by  the  employer  company.  It  appears  that  when  the  Association  was 
incorporated  in  1938  the  employer  company  furnished  recreation  rooms  and 
agreed  to  deduct  membership  fees  due  to  the  Association  from  employees'  wages. 
To  enable  the  employer  company  to  supervise  the  recreation  roomo,  provision 
was  made  that  the  employer  company  might  appoint  two  directors  out  of  four- 
teen (By-law  3)  and-  also  that  the  books  of  the  Association  should  be  audited 
20  by  an  auditing  committee  of  three--two  members  of  the  committee  being 

appointed  by  the  employer  company,  (By-law  1.6),  In  19^2  the  recreation 
rooms  were  destroyed  by  fire,  and  since  that  time  the  employer  company  has 
not  exercised  the  right  to  appoint  directors  or  members  of  the  auditing 
committee.  The  day  before  the  election,  a meeting  of  the  employees  was  held 
on  the  employer  company' s dock  at  which  the  President  of  the  Association  said 
in  part  "If  a strike  should  be  called,  the  bunk-houses  and  cook-houses  would 
be  closed  immediately  and  those  of  you  who  live  in  the  bunk-houses  would  have 
to  find  other  places  to  live  and  eat,  with  no  pay.  Furthermore,  the  men 
from  Newfoundland  would,  undoubtedly,  be  sent  back  home  by  the  Government, 

30  as  they  are  only  permitted,  under  the  Immigration  Laws  to  work  for  the 

Company,  and  if  a strike  were  called  they  would  no  longer  be  working  for  the 
Company,  but  would  be  sent  back  home  to  Newfoundland,  and  the  chances  are 
they  would  not  be  allowed  to  come  back,  therefore,  they  would  lose  their 
jobs  through  no  fault  of  the  E.M.B.A.  or  the  Company,  and  only  the  Fish- 
handlers'  Union  would  be  to  blame. 

"The  vote  being  taken  tomorrow  is  to  decide  whether  you  wish  to 
have  the  E.M.B.A.  or  the  Canadian  Fishhandlers'  Union  as  your  bargaining 
agents  and  I can  tell  you  right  now  that  the  E.M.B.A.  can  get  more  for  you 
kO  than  the  Fishhandlers'  Union." 

We  find  that  there  was  interference  with  the  administration  of  the 
Association  by  the  employer  company  and  we  set  aside  the  certificate  of 
bargaining  representatives  issued  by  the  Nova  Scotia  Board  and  reject  the 
application  of  the  Association. 

O'CONNOR  (Chaiman),  dissenting:  In  my  opinion,  the  evidence 
justifies  the  finding  of  the  Nova  Scotia  Board  that  the  Association  was  not 
dominated  by  the  company.  The  members  of  the  Nova  Scotia  Board  reside  in, 

50  or  near,  Halifax  and  they  have  first-hand  knowledge  of  the  conditions  there. 
They  have  found  that  the  Association  was  not  dominated  by  the  Company  and  I 
am  not  prepared  to  say  that  they  were  wrong.  At  the  same  time,  the  unusual 
provisions  in  the  incorporation  of  the  Association,  for  the  election  of 
directors  by  the  employer  company  and  for  audit  of  the  Association' s books 
by  the  employer  company' s auditor,  which  fire  apparently  obsolete  at  the 
present  time,  naturally  make  one  suspicious  of  domination.  The  threat  made 
by  the  President  of  the  Association  on  the  employer  company' s property  lends 
colour  to  the  charge,  but,  in  my  opinion,  is  far  from  sufficient  to  establish 
domination.  In  the  result,  it  may  be  better  for  the  employees  who  desire  an 
60  Association  to  incorporate  without  the  objectionable  provisions  and  to  make 
a new  application  for  certification  of  bargaining  representatives.  If  the 
Nova  Scotia  Board  should  see  fit  to  direct  a vote  on  the  application,  the 
employer  would  be  well  advised  to  immediately  disavow  any  threat  which  may 
be  made  on  the  employer  company' s property  by  officers  of  the  Association 
or  the  union. 


Appeal  allowed. 
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ELGIN  LODGE,  LOCAL  NO.  1804,  INTERN  AT  TONAL  ASSOCIATION  OF  MACHINISTS  v 
WEATHERHEAD  CO.  OF  CANADA  LTD.  AND  EMPLOYEES ' GUILD  OF  WEATHERT^dTo  . 'of 

CANADA  LTD . In  the  Ontario  Labour  Relations  Board,  1944,  lD.L.ff.  7-1100 

THE  BOARD:  This  is  a case  of  a petition  and  a counter-petition  for 
the  certification  of  "bargaining  representatives.  Aside  from  the  question  of 
the  number  of  employees  who  have  enrolled  in  the  ranks  of  the  petitioner 
and  in  those  of  the  intervener  respectively,  the  main  issue  in  the  case  re- 
10  volves  about  the  status  of  the  intervener.  The  petitioner  commenced  its 

campaign  to  organize  the  employees  of  the  respondent  company  about  March  6, 
I9bk.  Shortly  thereafter,  Robert  A.  Andersen,  Russell  Jewell,  Rupert  H amble- 
ton  end  Miss  Bernice  Wood  determined  to  form  an  employees'  association  which 
would  have  no  affiliation  with  any  outside  organization.  According  to  the 
evidence  of  Anderson,  the  notion  originated  with  the  four  persons  named  al- 
though they  were  encouraged  by  some  of  the  employees  who  inquired  whether 
it  was  possible  for  them  to  obtain  a collective  agreement  with  the  company 
without  Joining  an  international  union.  Andersen  and  his  associates 
approached  the  management  to  ascertain  how  an  employees  association  could  be 
20  organized  but,  according  to  the  testimony  of  Mr.  Kilmer,  the  general  manager 
of  the  company,  he  advised  them  to  see  a lawyer,  which  they  did.  Thereafter, 
they  went  to  London,  Ontario,  to  look  into  the  operations  of  what  they  thought 
was  an  unaffiliated  employees'  organization  in  one  of  the  plants  in  that 
city,  but  they  found  that,  as  a matter  of  fact,  the  association  was  a trade 
union  affiliated  with  one  of  the  labour  congresses.  The  persons  who  made 
this  trip  were  those  already  mentioned  and  Harold  Hemstock,  foreman,  who, 
according  to  Anderson,  never  got  out  of  the  car.  Why  Hemstock  went  along 
and  what  part  he  played  in  the  organization  of  the  intervener  was  never 
made  clear  to  us,  a point  not  without  significance  in  view  of  the  fact  that 
30  counsel  for  the  intervener  agreed  to  the  exclusion  of  foremen  from  the  bar- 
gaining unit.  The  significance  of  this  fact  becomes  even  more  apparent 
when  we  note  that  the  intervener  had  received  advice  to  the  effect  that 
Hemstock  should  not  participate  in  the  organizational  activities  of  the 
Guild.  A few  days  later,  Jewell  told  George  Connoy,  an  official  of  the 
petitioner,  as  well  as  several  other  persons,  that  the  committee  had  been 
called  to  Mr.  Kilmer’ s office  after  the  trip  and  that  Mr.  Kilmer  had  urged 
them  to  continue  their  endeavours  to  set  up  an  employees'  organization. 

Jewell  also  made  the  statement  that  Kilmer  intended  to  break  the  union.  At 
the  hearing,  Jewell  denied  making  such  statements,  but  we  had  an  opportunity 
40  to  observe  him  in  the  witness  box  and  in  our  opinion  where  his  testimony 
conflicts  with  that  of  other  witnesses  we  prefer  to  give  credence  to  the 
other  witnesses.  We  do  not  suggest  that  the  management  was  implicated  in 
the  matter,  but  rather  that  Jewell  saw  fit  of  his  own  accord  to  make  state- 
ments which  he  probably  thought  would  further  his  interests  and  those  of  his 
associates. 

Subsequently,  the  committee  drew  up  and  circulated  in  the  plant  a 
petition  for  the  creation  of  an  employees'  organization.  The  petition  was 
circulated  in  the  plant  and  was  signed  on  company  time,  but  without  the  per- 
50  mission  of  the  company  first  having  been  obtained.  At  the  same  time,  some 
employees  were  also  signing  up  members  on  behalf  of  the  petitioner.  Jewell 
seems  to  have  taken  it  upon  himself  to  intimate  to  the  officials  of  the 
petitioner  that  Kilmer  had  observed  their  activities  and  that  Kilmer  had 
told  him  he  intended  to  discharge  them  forthwith  if  they  would  not  desist. 
Insofar  as  the  aforementioned  petition  circulated  by  Jewell  and  his 
associates  is  concemod,  there  is  some  evidence  to  show  that  some  of  the 
employees  who  signed  it  misunderstood  its  import  and  that  they  had  the  im- 
pression it  was  a petition  requesting  that  a vote  be  taken  to  determine  which 
organization  should  represent  the  employees,  rather  than  an  application  for 
60  membership  in  the  intervener. 

In  the  course  of  the  organizational  activities  of  the  Guild,  the 
provisional  committoo  issued  a pamphlet  stating  that  certain  benefits  "will" 
be  obtained  by  the  Guild.  Practically  all  of  these  benefits  involve  an 
expenditure  of  money  by  the  company  and,  while  it  may  be  that  the  company 
had  made  no  commitment  to  the  provisional  committee  in  this  regard,  never- 
theless the  terms  in  which  the  pamphlet  was  couched  suggested  that  the  Guild 
had  received  assurances  from  the  company  that  these  benefits  would  in  fact 
be  granted.  In  other  words,  the  provisional  committee  was  representing  to 
70  the  employees  through  the  means  of  this  pamphlet  that  the  company  was 
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prepared  to  grant  financial  as  well  as  moral  support  to  the  intervener. 

By  what  appears  to  he  a strange  coincidence,  a few  days  after  this  pamphlet 
was  issued  the  company  itself  distributed  to  its  employees  a leaflet  con- 
taining a re-print  of  an  article  in  Manufacturing  and  Industrial  Engineering 
of  February  in  which  the  author  drew  attention  to  the  benefits  which  had 
accrued  to  the  employees  of  the  Weatherhead  Como any  of  Canada,  Limited. 

This  article,  for  all  practical  purposes,  seemed  to  spell  out  more  completely 
the  promises  made  by  th.6  provisional  committee  cf  the  Guild  and  undoubtedly 
10  strengthened  the  impression  that  there  was  collusion  between  the  committee 
and  the  company. 

In  view  of  th9  actions  of  the  provisional  committee  which  we  have 
set  forth  above  and  especially  in  view  of  the  actions  of  Mr.  Jewell,  one 
of  the  leading  spirits  in  the  organization  cf  t ho  Guild,  it  is  cur  opinion 
that  the  bargaining  representatives  on  whose  behalf  the  intervener  petitions 
for  certification  have  not  been  properly  and  regularly  elected.  The 
petition  of  the  intervener  should,  therefore,  be  dismissed.  Insofar  as  the 
petitioner  is  concerned,  we  believe  that  a vote  should  be  taken  to  ascertain 
20  the  wishes  of  the  employees. 

Intervener* s petition  dismissed . 

[The  Chairman  and  two  employer  members  of  the  Board  dissented. 
Contrast  U.A.W.  and  U.A.W.  Local  426  v.  Belleville-S argent  & Co.  Ltd,  and 
Belleville-S argent  Employees  Guild  (l94477"l  D.L.S.  7- 112 7 and  United  Garment 
Workers  of  America  Local  No.  253  v.  Beacon  Bros.  Ltd,  and  Dee  Bee  Workers 
Agency  (1944),  1 D.L.S . 7- 112 3'.  Cf.  National  Union  of  Shoe  & Leather  Workers 
Local  30  v.  John  A.  Lang  & Sons  Ltd,  and  Employees1  Association  of  John  A. 

30  Lang  Sc  Sons  Ltd.  ( 1945)7  1 D.L.S.  7-H99  (employer  hostile  to  "outside" 
union;  whether  status  of  "inside"  union  affected).] 


NATIONAL  PAPEB  EMPLOYEES 1 ASSOCIATION  v.  NATIONAL  PAPER  GOODS  LTD,  AND 
HAMILTON  ALLIED  PRINTING  TRADES  COUNCIL.  In  the  Ontario  Labour  Delations 

Board.  1945.  1 D.L.S.  7-1205. 

THE  BOARD:  Petition  for  the  certification  of  bargaining  represen- 
tatives. 

4# 

The  petitioner  began  its  corporate  existence,  if  we  may  use  that 
tern  in  a loose  sense,  on  January  17,  1944,  in  the  office  of  E.  R.  Evans, 
Esq.,  K.C.,  following  a series  of  events  the  significance  of  which  becomes 
clear  as  the  history  of  the  organization  unfolds.  Some  time  in  September, 
1943,  Mr.  Ed.  Porter,  an  employee  of  the  respondent  company,  drew  up  a 
letter  addressed  to  Mr.  H.  G.  Turnbull,  vice-president  and  general  manager 
of  the  company,  and  had  it  signed  by  a number  of  the  employees.  This  letter, 
bearing  date  of  September  21,  1943,  is  as  fol3.ows: 

50  Through  your  generosity,  you  have  given  us  holidays  with 

pay  and  time  and  a half  for  overtime  which  we  appreciate  very 
much.  Some  of  we  older  employees  would  like  to  know  if  this 
is  to  be  a permanent  program  with  the  company  or  just  a war 
measure . 

We  know  from  what  you  have  done  for  us  that  you  must  have 
plans  that  will  benefit  us  when  you  can  get  them  into  operation. 

We  would  like  to  assist  you  in  making  suggestions  from 
60  time  to  time  through  a committee  of  employees  who  would  give 

you  their  views  and  assure  the  employees  that  whatever  benefits 
we  receive  from  you  will  be  permanent. 

Hoping  this  will  meet  with  your  approval  and  looking  for- 
ward to  your  assistance  in  the  forming  of  such  a committee. 

Yours  respectfully, 

Under  date  of  September  24,  1943,  Mr.  Turnbull  replied  to  the  aforemsn- 
7©  tioned  letter  as  follows: 
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Dear  Fellow  Employees: 

I wish  to  express  my  thanks  to  all  of  you  for  your  letter 
of  the  21st,  intimating  that  you  would  suggest  that  3ome  form 
of  closer  contact  between  the  employees  and  the  management  is 
desirable.  I believe  I can  say  on  behalf  of  the  management, 
that  they  would  welcome  some  such  plan  from  which  ultimately 
we  may  all  benefit.  Now,  I do  not  know  just  what  you  have  in 
10  mind.  If  you  have  some  form  of  independent  association  or 

union  in  mind,  from  which  a committee  would  be  elected  or 
appointed  to  contact  and  work  with  the  management,  it  would 
hardly  be  possible  for  me  to  advise  you  or  to  work  with  you 

to  set  it  in  motion.  (Bold  type  not  in  text). ~ If  this  is 

what  you  have  in  mind  I might  suggest  that  you  consult  a real 
good  responsible  and  competent  lawyer.  I believe  Mr.  R.  R. 

Evans,  K.C.  has  possibly  had  more  experience  in  these  matters 
than  any  other  one  in  the  city.  I believe  that  he  has  set 
up  similar  working  agreements  both  In  and  outside  the  city  of 
20  Hamilton.  If  you  wish  to  contact  him,  I am  sure  he  would  give 

you  good  advice  and  from  his  experience  he  might  have  a plan 
that  you  could  follow.  I will  bo  out  of  the  city  for  the 
next  three  weeks.  In  the  meantime  you  may  wish  to  get  the 
advice  of  someone  experienced  in  such  matters  and  have  some 
concrete  plan  to  submit  on  my  return. 

Thank  you  again  for  having  written  as  you  did.  I would 
Just  like  to  add  that  it  is  the  intention  of  the  company  to 
continue  the  concessions  already  given,  regarding  vacations 
30  with  pay  and  overtime,  as  long  as  it  is  possible  to  do  so. 

We  sincerely  hope  that  this  will  be  not  only  for  the  duration 
of  the  war  but  in  post-war  days  as  well.  I am  sure  you  will 
agree  that  it  is  very  difficult  for  anyone  to  forecast  con- 
ditions many  years  in  advance. 

I am  delivering  this  letter  to  Mr.  Ed.  Porter  as  his 
name  was  the  first  signature. 

Apparently,  a provisional  committee  was  selected  by  Mr.  Porter  and  his 
^0  associates  and  this  committee  or  some  one  or  mpre  of  them  consulted  Mr. 

Evans  and  instructed  him  to  draw  up  a constitution.  The  constitution  was 
submitted  to  a meeting  consisting  of  nine  employees  of  the  respondent  com- 
pany, held  at  the  office  of  Mr.  Evans  on  January  17,  19^+,  and  was  adopted 
by  those  present  at  that  meeting  as  the  constitution  of  the  Association. 
Temporary  officers  were  also  elected  at  that  time  to  hold  office  until  the 
first  election  of  the  executive  committee  pursuant  to  the  provisions  of  the 
constitution.  It  is  interesting  to  note,  although  it  may  have  little  bear- 
ing on  the  case,  that  the  employees  who  subsequently  became  members  of  the 
Association  were  afforded  no  opportunity  of  approving  or  ratifying  the 
50  constitution.  Subsequently,  the  temporary  officers  recruited  members  for 

the  Association  and  arranged  for  the  election  of  a permanent  executive.  The 
executive  was  duly  chosen  on  March  25,  19^4,  by  a vote  held  in  the  plants 
and  it  seems  to  have  taken  office  on  April  13,  19^.  Thereafter,  it  carried 
on  negotiations  with  the  respondent  company  with  respect  to  wages  and 
vacations  and  took  steps  to  have  the  decisions  arrived  at  implemented  by 
the  appropriate  authorities.  Towards  the  end  of  May,  19kk,  the  executive 
committee  conducted  another  election  to  select  bargaining  representatives, 
whom  it  then  requested  this  Board  to  certify.  The  petition  is  dated  the  6th 
day  of  June,  19^,  snd  is  endorsed  as  having  been  filed  by  Mr.  Evans  as 
60  solicitor  for  the  Association,  Mr.  Evans  acted  for  and  advised  the  execu- 
tive committee  of  the  Association  which,  for  all  practical  purposes,  was 
the  Association,  from  the  time  of  its  inception  up  until  the  time  of  the 
filing  of  the  petition  and  he  and  the  members  of  his  firm  continued  to  act 
as  legal  advisers  to  the  Association  throughout  the  lengthy  proceedings 
which  ensued  both  before  this  Board  and  before  the  National  Board.  At  one 
stage  In  those  proceedings,  it  was  brought  out  in  evidence  that  Mr.  Evans 
had  from  time  to  time  acted  as  counsel  for  the  respondent  company.  Although 
we  felt  that,  from  the  point  of  view  of  sound  industrial  relations,  it  was 
perhaps  unwise  for  Mr.  Evans  to  have  acted  for  the  Association  in  these  cir- 
cumstances, nevertheless  we  attached  no  special  significance  to  the  fact 
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at  that  time,  since  we  gathered  the  impression  from  the  evidence  that 
the  relations  between  Mr.  Evans  and  the  respondent  company  were  intermittent 
and  that,  throughout  the  period  when  he  was  acting  for" the  petitioner  he 
owed  allegiance  only  to  the  petitioner.  ’ 

The  petition  to  which  w©  referred  above  was  dismissed  by  the  National 
Board  on  March  13,  1945.  On  April  17,  1945,  the  Association  again  conducted 
an  election  of  bargaining  representatives  and  petitioned  the  Board  for 
10  certification.  On  this  occasion  also  the  petition  was  filed  for  the  Associ- 
ation by  Mr.  Evans.  At  the  hearing  of  this  petition,  Mr.  R.  H.  Brown, 
acting  on  behalf  of  the  interveners,  submitted  to  us  a letter  from  the  office 
of  the  Assistant  Provincial  Secretary  of  the  Province  of  Ontario  showing 
that  in  an  annual  return,  "as  of  March  31*  1944"  filed  by  the  respondent 
company  with  the  Provincial  Secretary  (presumably  in  compliance  with  the 
Companies'  Information  Act,  R.S.O.  1937,  c.  253  as  amended),  the  name  of  Mr. 
R.  R.  Evans  appears  as  a director  of  the  company.  Counsel  for  the  peti- 
tioner (H.  A.  F«  Boyde,  Esq.,  K.C.)  offered  no  evidence  in  rebuttal.  He 
merely  suggested  that  Mr.  Evans  might  not  have  been  a director  of  the  com- 
20  pany  at  the  time  when  the  Association  was  formed  or  that  at  all  events  he 
was  a director  in  name  only.  The  petitioner  has  not  seen  fit  to  submit 
further  evidence  on  this  score.  We  caused  a search  to  be  made  in  the  Depart- 
ment of  the  Secretary  of  State  at  Ottawa  (the  respondent  company  having  been 
incorporated  under  the  Dominion  Companies  Act,  R.S.C.  1927,  c.27)  to  ascer- 
tain who  were  the  directors  of  the  company  from  the  date  of  its  incorporation 
(July,  I929)  down  to  the  present  time.  The  annual  summaries  filed  with  that 
department  by  the  respondent  company  disclose  that  Mr.  Evans  was  president  of 
the  company  on  March  31>  1930.  His  name  does  not  appear  again  until  March 
31,  1943,  when  he  is  listed  as  a director,  a capacity  in  which  he  was  also 
30  serving  the  company  on  March  31,  1944  and  March  31,  1945. 

It  is  unnecessary  for  us  at  this  stag©  to  express  any  opinion  as  to 
the  propriety  of  Mr.  Evans'  conduct  in  acting  for  the  petitioner.  The  facts 
speah  for  themselves.  But  those  very  facts  may  be  determinative  of  the 
status  of  the  petitioner  in  these  proceedings.  We  have  here  an  Association 
whose  formation  and  administration  have  from  the  very  beginning  been  under 
the  continuous  direction  and  supervision  of  an  official  of  the  respondent 
company,  namely,  Mr,  R.  R.  Evans.  Mr.  Turnbull's  suggestion  to  Mr.  Porter 
and  his  associates  that  they  seek  the  advise  of  Mr.  Evans  acquires,  in  the 
40  light  of  the  circumstances,  a sinister  significance,  Where^ls jfche  good 
faith  in  collective  bargaining  when  the  employer  by  subtle  means  ensures 
that  he  will  sit  on^both^  sides  of  ~the^b^gainlna^table?  _ Of nahaln-avail  the 
B^uIafrionB.  if'^hejpirl^jpT^BI^'^dimoora^PSn  labour  relations  is  to  be 
. cirqumyented  In ybhia^fashion.  The  petitioner  is  the  croature  of  the  employer 
and  the  vice  with  which "the  petitioner  is  affected  precludes  the  possibility 
j of  the  bargaining  representatives  chosen  under  its  auspices  discharging  the 
\ only  functions  which,  under  the  Regulations,  they  are  capable  of  and  required 
to  discharge,  namely,  to  bargain  collectively  on  behalf  of  the  employees  in 
'good  faith.  Good  faith  in  collective  bargaining  does  not  call  for  a 
50  /belligerent  or  hostile  attitude  on  the  part  of  the  bargaining  representatives 
f towards  the  employer;  it  does  call  for  a forthright  and  honest  concern  for 
the  interests  of  the  employees.  In  view  of  the  past  history  of  the  peti- 
tioner, we  find  it  impossible  to  say  that  the  bargaining  representatives,  if 
\ certified,  would  act  in  good  faith,  on  behalf  of  the  employees.  Ccnsequent- 
s ly,  the  petition  will  be  dismissed. 

If  further  support  were  needed  for  our  conclusion,  it  may  be  found 
in  the  Deacon  Bro3,  Case  (Dominion  of  Canada  Labour  Service,  p.  7-1123). 

To  paraphrase  the  language  of  that  decision,  we  find  that  the  employees  have 
60  been  induced  to  choose  a particular  group  of  persons  as  bargaining  represen- 
tatives as  the  result  of  a course  of  conduct  by  the  vice-president  and 
general  manager  and  one  of  the  directors  of  the  respondent  company  which  is 
in  direct  contravention  of  the  provisions  of  the  Regulations.  Accordingly, 
it  cannot  be  said  that  the  election  of  such  bargaining  representatives  has 
been  regularly  and  properly  made  within  the  terms  of  the  Regulations.  Were 
we  to  declare  that  we  were  satisfied  that  bargaining  representatives  desig- 
nated under  such  conditions  were  regularly  and  properly  elected,  our  de- 
cision would  be  a travesty  of  justice. 


70 


Petition  dismissed. 
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[Leave  to  appeal  was  given  to  the  Association  alone;  see  1 D.L.S. 
7-1216;  in  dismissing  the  appeal  the  Wartime  Labour  Relations  Board  (National) 
said  (1  D.L.S.  7-612):  "Without  expressing  an  opinion  on  the  finding  of 
the  Ontario  Board,  this  Board  agrees  in  the  result  of  that  decision,  and  is 
not  prepared  to  certify  bargaining  representatives  on  the  application  of  an 
Association  which  was  incorporated  by  a solicitor  who  was  at  the  same  time 
a Director  of  the  Company  involved  and  who  subsequently  acted  as  counsel  for 
the  Association  upon  applications  for  certification  heard  by  the  Ontario 
10  Board  and  on  appeal  to  this  Board." 

See  Note,  Employer-Dominated  Unions— Illusory  Self- Organization. 

(1940)  40  Col.  L.  Rev. '278.  ] ~ 

IN  TEE  MATTER  OF  AN  APPLICATION  OF  BELL  TELEPHONE  CO.  OF  CANADA  AND  RIANT 
EMPLOYEES 1 ASSOCIATION  OF  BELL  TELEPHONE  CO.  OF  CANADA  FOR  A RULING'' RE- 
GARDING THE  EFFECT  OF  SECTION  19  OF  P.C.  1003.  In  the  Wartime  Labour  Re- 
lations Board.  1944. 

20  Application  for  a ruling  whether  the  payment  by  the  company  of  hotel 

and  travelling  expenses  to  officials  of  the  Plant  Employees'  Association 
when  engaged  in  oollective  bargaining  negotiations  would  constitute  an  unfair 
labour  practice. 

THE  BOARD:  While  the  interpretation  of  Section  19  of  the  Wartime 
Labour  Relations  Regulations,  P.C.  1003,  is  not  a duty  or  function  of  the 
Board,  yet  by  reason  of  Section  45  of  the  Regulations,  wherein  it  is  pro- 
vided that  no  prosecution  for  an  alleged  offence  under  the  Regulations  shall 
be  instituted  except  by  or  with  the  consent  of  the  Board,  it  is  felt  that 
30  the  Board  should  declare  itself  as  follows: 

The  present  Board  is  disposed  to  give  consent  for  prosecution  in 
a case  where  there  is  sufficient  evidence  to  indicate  that  cn  unfair  prac- 
tice may  have  been  committed  by  reason  of  an  employer  paying  travelling  or 
other  expenses  of  an  employee  or  a representative  of  a trade  union,  or  an 
employees’  organization,  incurred  in  attending  meetings  or  conferences  for 
the  purpose  of  collective  bargaining. 

Beyond  this  the  Board  is  unable  to  assist  the  parties  with  any 
40  further  interpretation  of  Section  19. 

[The  "ruling"  was  given  after  a public  hearing  at  which  represen- 
tatives of  employers'  associations  and  trade  unions  were  heard.  Quaere,  as 
to  the  Board's  jurisdiction  to  give  an  "advisory"  opinion'.  The  Ontario 
Labour  Relations  Board  has  refused  to  give  "advisory"  opinions:  see  Toronto 
Unit  No.  1 Federation  of  Employee-Professional  Engineers  and  Assistants  v. 
Toronto  and  Toronto  Municipal  Employees  Association,  Local  Union  No.  79 

"(1947),  1 D.L.S.  7-^89. 

The  particular  terms  of  s.  19  of  P.C.  1003  here  involved  are  the 
50  same  as  those  of  s,  19(1)  of  the  Labour  Relations  Act,  1945  (N.B.),  c.4l, 
supra . Cf . U.A.W.  and  U.A.W.  Local  426  v.  Corbin  Lock  Co.  and  Corbin  Loch 
Employees'  Guild  (1944),  1 D.L.S.  7-1109  (employees'  guild  taMng  over  funds 
of  canteen  previously  operated  by  an  employees'  recreation  club). 

If  it  is  an  unfair  labour  practice  for  an  employer  "to  contribute 
financial  support"  to  a labour  organization,  may  an  employer  enter  into  a 
collective  agreement  providing  for  a check-off  of  union  dues?  Cf . I.B.E.W. 
and  I.B.E.W.  Local  636  v.  Toronto  Electric  Commissioners  and  National  Organi- 
zation of  Civic,  Utility  and  Electrical  Workers,  Branch  No,  1 (1946),  1 
D.L.S.  7-1248.] 


National  Labor  Relations  Act,  1935  (U.S.),  c.  372 
Section  8.  It  shall  be  an  unfair  labor  practice  for  an  employer- - 

(2)  To  dominate  or  interfere  with  the  formation  or  administration  of 
any  labor  organization,  or  contribute  financial  or  other  support  to  it: 
Provided,  That  subject  to  rules  and  regulations  made  and  x^ublished  by  the 
Board  pursuant  to  section  6(a),  an  employer  shall  not  be  prohibited  from 
70  permitting  employees  to  confer  with  him  during  working  hours  without  loss 
of  time  or  pay. 
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Third  Annual  Report  of  the  National  Labor  Relations  Board  (1939) 

pp.  112  et  seq. 

Commonly,  labor  organizations  which  the  Board  has  found  to  be 
■within  the  ban  of  Section  8(2)  are  employer- controlled  from  their  inception. 
Thus,  it  may  be  the  employer  who  has  suggested  to  his  employees  the  desira- 
bility of  establishing  an  employee  organization  and  has  suggested  or  dic- 
tated the  form  which  the  particular  organization  is  to  assume.  The  extent 
10  and  character  of  employer  participation  in  labor  organizations  varies  from 
case  to  case,  but  factors  which  the  Board  has  considered  in  determining 
whether  an  employer’ s activities  constitute  an  unfair  labor  practice  under 
section  8(2)  include  active  solicitation  on  behalf  of  a labor  organization 
by  officials  and  other  supervisory  employees,  lack  of  opportunity  for  the 
employees  to  accept  or  reject  a particular  organization  proposed  to  them, 
the  disparagement  by  supervisory  employees  of  any  rival  labor  organization 
which  may  be  attempting  to  organize  the  employees,  the  linking  of  benefits 
arising  from  group  insurance  plans  and  other  such  activities  with  membership 
in  the  favored  organization,  and  the  advance  of  money  by  foremen  to  employees 
20  unable  to  pay  their  membership  fees.  The  Board  has  also  considered  the 

effects  of  employers'  activities  in  permitting  the  conduct  of  organizational 
activities  on  the  employer’ s premises  during  working  hours  with  the  consent 
of  the  employer,  and  in  furnishing  financial  aid  and  various  facilities  to 
employee  organizations,  such  as  the  use  of  bulletin  boards,  mimeograph 
machines,  the  company  automobile,  stenographic  services  and  office  spaco, 
and  mailing  lists.  As  indicated  hereinafter,  in  many  cases,  the  elements  of 
employer  interference  and  support  of  a labor  organization  here  described 
are  accompanied  by  the  employer’ s denial  of  similar  advantages  to  a compet- 
ing labor  organization. 

30 

Not  infrequently,  more  coercive  measures  have  been  utilized  to 
compel  reluctant  or  recalcitrant  employees  to  Join  on  organization  favored 
by  the  employer.  Employees  have  been  threatoned  with  dismissal  and  actually 
dismissed  because  of  their  refusal  to  Join  the  organization  for  which  the 
employer  has  expressed  his  preference.  In  one  case,  supervisory  employees, 
although  present,  did  not  intervene  to  prevent  the  ejection  from  the  plant 
during  working  hours  of  employees  belonging  to  one  labor  organization  by 
members  of  another  organization. 

40  Supervisors  have  dominated  and  interfered  with  the  formation  and 

administration  of  labor  organizations,  in  numerous  other  ways.  They  have 
attended  meetings  of  such  labor  organizations,  participated  in  discussions 
at  the  meetings,  become  members,  served  as  officers  and  committeemen,  signed 
petitions  circulated  on  behalf  of  such  organizations,  and  themselves  cir- 
culated such  petitions  and  other  literature,  and  aided  in  drafting  of 
constitutions  and  by-laws.  In  its  decisions,  the  Board  has  also  considered 
instances  of  less  direct  participation  by  supervisors  in  the  affairs  of 
employee  organizations,  such  as  solicitation  of  members  by  employees  during 
working  hours  on  the  employers’  premises  with  the  knowledge  of  and  in  the 
50  presence  of  supervisors  while  competing  organizations  are  denied  the  same 
privileges. 

In  determining  whether  a labor  organization  is  employer- controlled 
within  the  meaning  of  section  8(2),  the  Board  has  also  considered  the  nature 
and  extent  of  the  collective  bargaining  conducted  by  the  organization. 
Clearly,  the  efficacy  of  a labor  organization  in  dealing  and  negotiating 
with  the  employer  on  behalf  of  the  employees  whom  it  represents  and  its 
efforts  to  protect  and  advance  the  interests  of  those  employees  is  some 
indication  of  that  organization’s  freedom  from  employer  control.  Several 
60  organizations  scrutinized  by  the  Board  did  not  conduct  any  negotiations  or 
make  any  effort  t$  bargain  with  tho  employer  concerned,  and  in  some  of  these 
cases  the  employer’ s opposition  to  unions  with  outside  affiliations  appears 
to  have  furnished  the  impelling  reason  for  the  formation  and  continued  exist- 
ence of  the  organization. 

Even  where  negotiations  occur,  the  conduct  and  character  of  the 
negotiations  may  be  such  as  to  reveal  the  employer’ s domination  of  the 
organization.  * * * 
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In  determining  whether  an  employer’ s activities  have  resulted  or 
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were  intended  to  result  in  his  domination  of  and  interference  with  a labor 
organization  within  the  meaning  of  section  8(2),  the  Board  has  also  con- 
sidered, among  other  factors  tho  contrast  in  the  treatment  accorded  by  the 
employer  to  rival  organizations.  Under  certain  circumstances,  the  Board  has 
found  significant  the  employer' s willingness  to  negotiate  and  come  to  an 
agreement  with  one  organization  coupled  with  a re].uctance  or  refusal  to 
deal  with  representatives  of  the  rival  organization.  * * * 

The  written  constitution  and  bylaws  of  an.  organization  may  likewise 
reveal  extensive  control  of  the  organization  by  the  employer.  In  Matter  of 
H.  E.  Fletcher  Co.,  5 N.L.R.B.  729,  on  employees'  representation  plan  intro- 
duced in  March  1934  by  the  respondent  provided  for  a works  council  consisting 
of  six  employee  representatives  and  six  representatives  of  the  management 
to  engage  in  collective  bargaining  and  to  handle  grievances.  The  Plan  per- 
mitted only  employees  of  the  respondent  to  be  candidates  for  election.  It 
provided  that  the  elections  were  to  be  supervised  by  a committee  of  three, 
two  of  whom  were  selected  by  employeo  representatives  and  one  by  the  manage- 
ment. The  respondent  was  to  furnish  suitable  places  for  meetings  of  the 
20  council  and  its  committees.  The  constitution  also  provided  that  "represen- 
tatives in  attendance  at  any  meeting  of  the  works  council  or  its  committees, 
and  employees  required  to  attend  sny  meetings  at  the  request  of  the  works 
council  or  any  of  its  committees,  shall  receive  their  regular  pay  from  the 
Company  for  such  time  as  they  are  necessarily  absent  from  work  for  these  pur- 
poses. It  appeared  that  the  works  council  could  act  only  by  a two- thirds 
vote  of  its  members.  In  holding  the  plan  to  be  company-dominated,  the  Board 
concluded: 

The  works  council  is  plainly  the  creature  of  the  respondent, 

30  subject  to  its  desires  and  checked  by  the  procedural  restraints 

embodied  in  the  plan.  Composed  of  equal  numbers  of  represen- 
tatives of  both  employer  and  employees,  the  works  council  is 
limited  in  its  activity  to  the  requirement  of  a two- thirds  vote 
of  its  membership.  Nor  can  the  employees,  through  their  elected 
representatives,  amend,  alter,  or  repeal  the  plan,  since  such 
action  would  require  a three- fourths  vote  of  the  council.  Any 
action  of  the  works  council  is  therefore  always  predicated  upon 
the  approval  of  the  respondent's  representatives  who  can  frus- 
trate the  employees'  desires  whenever  they  are  so  instructed  by 
40  the  respondent. 

Tenth  Annual  Report  of  the  National  Labor  Relations  Board  (1946) 

BB»  39~40 

Employee-representation  plans  or  associations  of  employees  ante- 
dating the  passage  of  the  Act  and.  newer  comp  any 'dominated  unions,  whether 
created  to  defeat  current  union  organization  or  to  provide  an  agency  pur- 
porting to  serve  the  functions  of  a legitimate  labor  organization  in  the 
50  absence  of  union  organization,  represented  types  of  labor  organizations 

found  to  be  proscribed  by  this  Section.  Alleged  successors  to  such  employee- 
representation  plans  or  to  old  company-dominated  associations,  as  in  the 
past,  presented  the  Board  with  the  problem  of  deciding,  on  the  facts  of 
each  case,  whether  the  effect  of  the  employer' s domination  of  an  earlier 
organization  was  effectively  dissipated  prior  to  the  formation  of  the 
alleged  successor  organization,  so  that  employees  who  Joined  the  successor 
or  designated  it  as  their  bargaining  representative  were  able  to  exercise 
a free  choice.  In  such  cases  the  Board  has  held  that  there  is  an  affirmative 
duty  upon  the  employer  to  disabuse  his  employees  of  sny  impression  or  belief 
60  that  the  alleged  successor  organization  has  the  same  management  favor  and 

support  as  its  predecessor,  by  making  a public  announcement  at  an  appropriate 
time  directly  to  his  employees  at  large,  and  not  through  an  intermediary 
such  as  the  officers  of  the  predecessor  organization.  The  announcement 
should  normally  be  to  the  effect  that  the  employer  has  withdrawn  his  support 
and  recognition  of  the  predecessor  organization,  that  the  employees  are  free 
to  Join  or  not  to  Join  any  labor  organization,  and  that  the  employer  is 
wholly  indifferent  concerning  the  activities  of  his  employees.  * * * 

The  Board  has  again  decided  several  cases  involving  the  question 
70  of  assistance  by  an  employer  to  a labor  organization,  the  assistance  falling 
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short  of  domination  or  support  within  the  meaning  of  Section  8(2)  of  the 
Act.  The  Board  has  distinguished  this  kind  of  case  from  the  usual  case  of 
domination  and  support  of  a labor  organization  in  which  the  illegal  organi- 
zation is  ordered  disestablished,  and  has  simply  held  that  such  assistance 
by  an  employer  constitutes  a violation  of  Section  8(1).  In  this  type  of 
case,  the  assisted  labor  organization  is  not  disestablished,  but  the 
employer  is  directed  to  withdraw  or  withhold  recognition  of  the  assisted 
organization  tinless  and  until  it  is  certified  as  the  collective  bargaining 
10  representative  by  the  Board, 


Illustrative  Cases  under  the  National  Labor  Relations  Act . 

(1)  Domination  and  Interference;  N.L.R.B.  v.  Pennsylvania  Greyhound  Lines. 
Inc.  (1938),  303  U.S.  26i~ (order  to  employer  to  post  notice  of  withdrawal 
of  recognition  from  dominated  organization);  N.L.R.B.  v.  Newport  News  Ship- 
building & Dry  Dock  Co.  (1939),  398  U.S.  241  (o.isestablishment  ordered  al- 
though employees  voiced  satisfaction  with  dominated  organization);  Virginia 

20  Electric  & Power  Co.  v.  N.L.R.B.  (19^-3),  3^-9  U.S.  533  (employer  ordered  to 
reimburse  employees  for  monies  paid  to  dominated  organization  under  closed 
shop  and  check-off  provisions  of  an  agreement).  See  also  N.L.R.B.  v. 
Southern  Bell  Telephone  & Telegraph  Co.  (1943),  3I9  U.S.  50. 

"The  formation  and  administration  of  labor  organizations  are  the 
employees' , and  not  the  employers' , concern.  The  Board  has  held  that  every 
form  of  conduct  of  an  employer  which  has  the  effect  of  defeating  this  free 
choice  of  employees  constitutes  an  unfair  labor  practice  under  this  section, 
whether  such  conduct  Is  undertaken  with  the  immediate  object  of  building  up 
3«  a wall  of  protection  against  the  invasion  of  a genuine  union,  breaking  a 
strike,  or  weakening  the  power  of  an  already  existing  genuine  union." 

(Second  Annual  Report  of  the  National  Labor  Relations  Board  (1937),  p.  104); 
International  Association  of  Machinists  v.  N.L.R.B.  (1940),  3H  U.S.  72 
("assisting"  union  in  organizational  drive);  N.L.R.B.  v.  Link-Belt  Co.  (1941) 
311  U.S.  584  (interference  in  organization  of  an  '' independent"  union) ; 

S.  J.  Heinz  Co.  v.  N.L.R.B.  (1941),  311  U.S.  514  (employer  responsible  for 
acts  of  interference  by  supervisory  employees).  Cf.  N.L.R.B.  v.  Sun  Tent- 
Luebbort  Co.  (1945),  151  F.  2d  483  (Employers'  association  ordered  to  cease 
interfering  with  organization  of  employees  of  any  employer;  noted,  (1946) 

40  59  Harv.  L.  Rev.  624). 

See,  generally,  2 Teller.  Labor  Disputes  and  Collective  Bargaining 
(1940),  ss.  293-304;  Note,  (1941)  55  Harv.  L.  Rev.  269,  at  pp.  273-276; 

Note,  (1941)  27  Va.  L.  Rev.  359. 

(2)  Contribution  of  Support;  "[Section  8(2)1  also  prohibits  financial 
support  to  a labor  organization  whether  such  support  is  contributed  directly 
or  indirectly.  In  a number  of  cases,  employers  have  sought  to  disguise 
their  unlawful  support  to  a labor  organization  by  contributing  such  support 

50  in  an  indirect  fashion.  In  Matter  of  Iowa  Packing  Company  and  United 

Packinghouse  Workers  Local  Industrial  Union  No,  144,  11  N.L.R.B.'  988,  the 
respondent  gave  to  a labor  organization  of  its  employees  a canteen  which  the 
respondent  had  maintained  for  its  employees.  The  respondent  assisted  the 
labor  organization  in  operating  the  canteen  but  all  profits  from  its  opera- 
tion were  used  to  finance  the  activities  of  the  labor  organization.  The 
Board  held  that  this  constituted  financial  support  within  section  8(2).  In 
Matter  of  Calco  Chemical  Company,  Inc,  et  al.  and  Chemical  Workers  Local  Nq. 
20923  (A.F.L9),12  N.L.R.B.  275,  the  employer,  under  the  so-called  "Hamilton 
Plan" , entered  into  a contract  with  a labor  organization  whereby  the  respon- 
60  dent  obligated  itself  to  compensate  the  labor  organization  for  "services" 
rendered  the  respondent  by  the  labor  organization,  "for  the  mutual  benefit 
of  the  corporation  and  its  employees."  These  services  included  publication 
of  a newspaper  or  magazine,  the  care  of  ill  or  distressed  employees,  and 
other  services  "rendered  to  the  Corporation  at  its  request."  The  Board 
found  that  this  plan  was  unlawful,  stating: 

The  heart  of  the  plan,  and  its  fundamental  provision,  is 
the  contribution  of  financial  aid  by  the  company  to  the  Union 
for  the  performance  of  services  at  the  behest  of  the  company." 

70 

(Fourth  Annual  Report  of  the  National  Labor  Relations  Bohrd  (1940),  p.71)j 
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N.L.R.B.  v.  Carlisle  Lumber  Co.  (1937)*  9^  F.  2d  138,  cert,  denied,  304 
U.S.  575  (free  hall  rent,  dues  collection  services  end  other  facilities 
furnished  by  employer);  Re  Berkshire  Knitting  Mills.  1”  N.L.R.B.  239 
(office  space  in  employer's  recreation  hall  given”  to  "inside"  union  but 
denied  to  "outside"  union);  Re  Industrial  Rayon  C ~>m t , 7 N.L.R.B.  878 
(securing  attorney  for  and  paying  cost  of  legal  services  rendered  to  "in- 
side" labour  organization  in  obtaining  an  injunction  against  an  "outside" 
union);  N.L.R.B.  v.  Remington  Rand,  Inc.  (1938),  94  F.  2d  862,  cert,  denied, 
10  304  U.S.  576  (same  attorney  representing  employer  and  labour  organization); 

Re  Cudahy  Packing  Co..  17  N.L.R.B.  302  (permitting  circulation  of  petitions 
and  solicitation  of  membership  during  working  hours);  Wilson  & Co.  v. 

N.L.R.B.  (1939),  103  F.  2d  243  (meeting  expenses  of  labour  organization 
which  had  no  dues);  Ballston-Stillwater  Hitting  Co.  v.  R_.L.R.B.  (1938),  98 
F.  2d  758  (permitting  employee  to  leave  plant  to  ebing  of  "inside" 

union  without  deduction  of  pay  not  a violation  of  Act). 

As  to  whether  provisions  for  a check-off  are  within  the  ban  of  the 
Act,  see:  Re  Clinton  Cotton  Mills,  1 N.L.R.B.  97  (check-off  improper  where 
20  one  of  many  devices  for  fostering  and  supporting  labour  organization);  Re 
Titan  Metal  Mfg.  Co.,  5 N.L.R.B.  577,  enforced  106  F.  2d  254,  cert,  denied 
368  U.S.  615;  Re  Heller  Bros.  Co.,  7 N.L.R.B.  646  ("voluntary"  check-off 
authorization  within  ban  of  Act  where  given  to  employer- dominated  organi- 
zation) . 

(3)  Proviso  to  Section  8(2);  "During  the  past  fiscal  year  the  Board  has  had 
occasion  to  interpret  the  proviso  to  Section  8(2)  of  the  Act  which  states 
that  "an  employer  shall  not  be  prohibited  from  permitting  employees  to  con- 
fer with  him  during  working  hours  without  loss  of  time  or  pay."  In  Matter 
30  of  Remington  Arms  Co. , Inc.,  62  N.L.R.B.  6ll,  the  Board  held  that  regular 
wages  may  be  paid  to  employee  union  representatives  "for  time  spent  in 
attendance  at  conferences  with  management  which  were  concerned  with  negotia- 
tions as  to  wages,  welfare,  and  safety  matters  affecting  employees  generally," 
In  another  case,  the  Board  held  that  such  allowable  payments  are  restricted 
"to  instances  in  which  conferences  are  held  with  management  during  working 
hours  of  the  employee  conferees";  thus  payments  to  employees  for  time  spent 
in  meetings  with  management  outside  of  the  employees'  work  shift,  on  their 
own  time,  are  in  violation  of  the  Act." (Tenth  Annual  Report  of  the  National 
Labor  Relations  Board  (1946),  p.  40). 

40 

Trade  Union  Act,  1944  (Sask.  2ndSess.),  c.  69;  Am.  1946,  c.98 
Section  2.  In  this  Act  the  expression: 

4.  "company  dominated  organization"  means  any  labour  organization, 
the  formation  or  administration  of  which  any  employer  or  employer' s agent 
has  dominated  or  interfered  with  or  to  which  any  employer  or  employer' s 
agent  has  contributed  financial  or  other  support,  except  as  permitted  by 
50  this  Act; 

11.  "trade  union"  means  a labour  organization  which  is  not  a 
company  dominated  organization. 

[Section  23  provides  for  a check-off  of  union  dues.  ] 

Section  5-  The  Board  shall  have  power  to  make  orders: 

(f)  requiring  an  employer  to  disestablish  a company  dominated  organi- 

60  zation. 

Section  8 (1).  It  shall  be  an  unfair  labour  practice  for  any  employer  or 
employer' s agent: 

(b)  to  discriminate  or  interfere  with  the  formation  or  adminis- 
tration of  any  labour  organization  or  contribute  financial 
or  other  support  to  it;  provided  that  an  employer  shall  not 
be  prohibited  from  permitting  the  bargaining  committee  or 
officers  of  a trade  union  representing  his  employees  in  any 
7#  unit  to  confer  with  him  for  the  purpose  of  bargaining 
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collectively  or  attending  to  the  business  of  a trade  union 
without  deductions  from  wages  or  loss  of  time  so  occupied  or 
from  agreeing  with  any  trade  union  for  the  use  of  notice 
boards  and  of  the  employer' s premises  for  the  purposes  of 
such  trade  union; 

[in  United  Retail,  Wholesale  and  Department  Store  Employees'  Union, 
Local  No,  480  v.  Western  Grocers  Ltd,  and  Canadian  Eoderation  of  Labour, 

10  I946] the  Saskatchewan  Board  considered  whether  a labour  organization  was 

"comp any- dominated"  because  certain  employees  of  an  employer  allegedly 
having  authority  to  hire  and  fire  participated  in  it  as  members.  The  Board 
said,  in  part:  "The  minutes  of  the  meetings  of  the  Canadian  Distributers 
Union,  Local  No. 2 held  in  1944  and  the  beginning  of  1945  show  that  J.  W. 
McGilvray  [credit  manager  of  the  employer],  in  addition  to  discussing  the 
proposed  sickness  and  accident  insurance  scheme,  participated  in  the  ordinary 
business  of  the  organization  and  moved  or  seconded  several  motions.  0.  S. 
Holmes  also  moved  or  seconded  motions  and  G.  C.  Brown  was  a member  of  the 
executive.  Moreover,  all  three,  together  with  W.  Catling,  were  apparently 
20  • full  members  up  until  January  30,  1945  and  contributed  financial  support  by 
paying  dues  up  until  that  date.  Thereafter,  they  continued  to  be  honorary 
members. 

Even  if  Holmes,  Brown  and  Catling  should  not  be  regarded  as  employer's 
agents,  it  appeared  to  the  Board  that  the  mere  presence  of  a branch  official 
of  the  stature  of  McGilvray  at  a meeting  as  a full  member  (and  not  merely  as 
an  invited  guest  called  in  to  discuss  a specific  problem)  would  be  sufficient 
to  constitute  interference  by  an  employer' s agent  in  the  administration  of 
the  organization,  because  the  rank-and-file  employees  would  in  many  cases  bo 
unwilling  to  speak  or  act  freely  according  to  their  true  wishes  in  the 
30  presence  of  a company  representative.  McGilvray  was  not  merely  present  as  a 
full  member,  but  he  was  active  in  influencing  the  decisions  of  the  members  by 
moving  or  seconding  motions.  It  appeared  to  the  Board  that  McGilvray,  an 
employer' s agent,  both  interfered  with  the  administration  of  and  lent  support 
to  (in  a manner  not  permitted  by  the  Act)  the  Canadian  Distributers  Union, 
Local  No.  2. 

There  was  no  evidence  that  after  January  30,  1945,  there  was  any 
domination,  interference  or  support  by  any  employer’s  agent,  although  it  is 
probable  that  McGilvray,  as  well  as  Holmes,  Catling  and  Brown,  in  their 
capacity  as  honorary  members,  were  present  at  subsequent  meetings  and  parti- 
40  cipated  in  all  respects  except  in  regard  to  moving  motions  and  voting.  How- 
ever that  may  be,  it  is  not  necessary  that  an  organization,  to  be  company 
dominated  within  the  meaning  of  the  Act,  must  be  so  dominated  at  all  times. 

It  is  merely  necessary  that  the  formation  or  administration  of  the  organi- 
zation has  at  some  time  been  dominated  or  interfered  with  or  that  financial 
or  other  support  has  at  some  time  been  contributed  by  an  employer  or  em- 
ployer' s agent.  There  appeared  to  the  Board  to  be  no  doubt  that  during  the 
period  August  1944  to  January  1945  (the  formative  stages  of  the  organization) 
at  least  one  employer' s agent,  and  probably  more,  interfered  with  the  adminis- 
tration of  the  Canadian  Distributors  Union,  Local  No,  2 and  contributed 
50  financial  and  other  support  to  it."  ] 

[Similar  to  the  Saskatchewan  Trade  Union  Act,  supra , which  dis- 
qualifies "dominated"  organizations  from  enjoying  collective  bargaining 
rights  (s.2(3)  of  the  Saskatchewan  Act  defines  a collective  agreement  as  an 
agreement  "between  an  employer  and  a trade  union" ) was  the  Collective  Bar- 
gaining Act,  1943  (Ont.),  c.  4 (repealed  by  e.9  of  the  Labour  Relations 
Board  Act,  1944  (Ont.),  c.29).  See  on  the  question  of  "dominated"  organi- 
zations under  the  latter  Act,  Lakeshore  Workmen' s Council  v.  Lake  shore  Mines 
Ltd.,  [1944]  1D.L.R.  53,  [1943  J O.W.N.  63I;  U.A.W.  v.  Massey-Harris  Co.  Ltd.  , 
60  [1944]  1 D.L.R.  149,  [I943  ] O.W.N.  571;  U.E.W.  v.  Atlas  Steels  Ltd",  , [1944  J 

1 D.L.R.  215,  [1943]  O.W.N.  549.  See,  on  the  repealed  Ontario  Act,  generally, 
Laskin,  Collective  Bargaining  in  Ontario:  A New  Legislative  Approach,  (1943) 
21  Can.  Bar  Rev.  £>84. 

See  also,  Industrial  Conciliation  and  Arbitration  Act,  R.S.A.  1942, 
c.  280,  as  amended,  BB.2(l)(bb)  and  5.] 
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C.  Practices  Prohibited  to  Labour  Organizations 

Labour  Relations  Act,  1945  (N.B.),  cAl 

Section  20.  (1)  No  person  shall,  with  a view  to  compelling  or  in- 

fluencing a person  to  join  a trade  union  or  employees’  organization,  use 
coercion  or  intimidation  of  any  kind,  but  this  subsection  shall  not  be 
construed  to  prohibit  the  inclusion  of  any  provision  in  a collective  agree- 

10  ment . 

(2)  Except  with  the  consent  of  the  employer,  no  trade  union  or 
employees'  organization,  and  no  person  authorized  by  the  union  or  employees' 
organization  to  act  on  its  behalf,  shall  attempt,  at  the  employee's  place 
of  employment  during  his  working  hours  to  persuade  an  employee  to  join  the 
trade  union  or  employees'  organization. 

(3)  No  trade  union  or  employees'  organization  and  no  person  acting 
on  its  behalf  shall  support,  encourage,  condone  or  engage  in  a "slowdown” 

20  or  other  activity  designed  to  restrict  or  limit  production;  but  this  pro- 
vision shall  not  be  interpreted  to  limit  a trade  union' s legal  right  to 
strike  and  a thing  required  by  a provision  in  a collective  agreement  for 
the  safety  or  health  of  the  employees  shall  be  deemed  not  to  be  a " slow- 
down" or  designed  to  restrict  or  limit  production. 

(4)  No  trade  union  or  employees'  organization,  and  no  person 
acting  on  its  behalf,  shall  participate  in,  or  in  any  way  interfere  with, 
the  formation  or  administration  of  an  employer' s organization. 

30  Section  21.  (1)  No  employee  shall  go  on  strike  until 

(a)  bargaining  representatives  have  been  elected  or  appointed 
for  the  employees  affected;  and 

(b)  an  attempt  has  been  made  to  effect  an  agreement  under 
Sections  11  and  12,  and  fourteen  days  have  elapsed  since 
the  Conciliation  Board  reported  to  the  Minister. 

(2)  Where  an  application  has  been  made  under  this  Act  for  the 

40  certification  of  bargaining  representatives,  the  employer  of  the  employees 
affected  shall  not  declare  or  cause  a lockout  of  the  employees  until  an 
attempt  has  been  made  to  effect  an  agreement  under  Sections  11  and  12,  and 
fourteen  days  have  elapsed  since  the  Conciliation  Board  reported  to  the 
Minister. 

(3)  No  employer  who  is  a party  to  a collective  agreement  shall 
declare  or  cause  a lockout,  and  no  employee  bound  thereby  shall  go  on 
strike  during  the  term  of  the  collective  agreement. 

50 

Labour  Eelations  Act,  1944  (Que.),  c.  30;  am.  1945,  c,44 

Section  22.  No  person  shall  use  intimidation  or  threats  to  induce  anyone 
to  become,  refrain  from  becoming  or  cease  to  be  a member  of  an  association. 

Section  23.  Except  with  the  consent  of  the  employer,  no  person  shall,  in 
the  name  or  on  behalf  of  an  association, 

(a)  solicit  an  employee,  during  working  hours,  to  join  an 

60  association,  or 

(b)  convene  employees  for  such  purpose  at  their  place  of  employ- 
ment. 

Section  25.  No  association  or  person  acting  on  behalf  of  an  association 
shall  order,  encourage  or  support  a slackening  of  work  designed  to  limit 
production. 

TO 
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Trade  Union  Act,  1944  (Sask.  2ndSess.),  c,  69 

Section  8 ( 2).  It  shall  he  an  unfair  labour  practice  for  any  employee  or 
any  person  acting  on  behalf  of  a labour  organization: 

(a)  to  use  coercion  or  intimidation  of  any  kind  with  a view  to 
encouraging  or  discouraging  membership  in  or  activity  in  or  for  a labour 
organization;  provided  that  nothing  in  this  Act  shall  preclude  a person 

10  acting  on  behalf  of  a trade  union  from  attempting  to  'persuade  an  employer 
to  make  an  agreement  with  that  trade  union  to  require  as  a condition  of 
employment  membership  or  maintenance  of  membership  in  such  trade  union  or 
the  selection  of  employees  by  or  with  the  advice  of  a trade  union  or  any 
other  condition  in  regard  to  employment,  if  such  trade  union  has  been  desig- 
nated or  selected  by  a majority  of  employees  in  any  such  unit  as  their 
representative  for  the  purpose  of  bargaining  collectively; 

(b)  to  take  part  in  or  persuade  or  attempt  to  persuade  any  employee 
to  take  part  in  a strike  while  an  application  is  pending  before  the  board 

20  or  any  matter  is  pending  before  a board  of  conciliation  appointed  under  J#he 
provisions  of  this  Act. 


Union  Activity  on  Employer1 s Property. 

In  the  absence  of  statutory  restrictions  on  union  activity,  is 
there  proper  cause  for  discharge  under  "unfair  labour  practice"  legislation 
when  an  employee  carries  on  union  activity  (e.g.  solicitation  of  membership, 
distribution  of  literature,  etc.)  on  his  employer's  premises  (1)  during 
3i  working  hours;  or  (2)  outside  of  working  hours?  Does  it  make  any  differ- 
ence if  the  employee  is  acting  in  violation  of  published  plant  rules?  Cf , 
Tenth  Annual  Report  of  the  National  Labor  Relations  Board  (1946),  pp.38,  42; 
"Following  its  judicially  approved  policy,  established  in  previous  fiscal 
years,  concerning  management  rules  prohibiting  union  activity  on  the  em- 
ployer1 s premises,  the  Board  continued  during  the  past  fiscal  year  to 
delineate  and  interpret  the  extent  to  which  such  rules  may  be  violative  of 
Section  8(1)  of  the  Act.  Thus,  a rule  prohibiting  employees  from  wearing 
union  caps  during  working  hours  was  found  by  a majority  of  the  Board  to  be 
an  unreasonable  limitation  on  the  employees’  rights  guaranteed  in  Section  7 
40  and  hence  in  violation  of  the  Act,  Board  Member  Reilly,  however,  felt  that 
the  prohibition  was  proper  because  of  the  conspicuous  nature  of  the  caps. 
Similarly  a prohibition,  without  limitation  as  to  time,  of  "collections  of 
any  sort"  in  "any  of  the  shop  or  office  departments",  was  found  illegal  be- 
cause it  curtailed  the  right  of  employees  to  transact  union  business,  in- 
cluding the  collection  of  dues,  on  company  premises  during  non-working 
hours.  In  another  case,  a rule  which  restricted  union  activity  on  company 
property  by  a group  of  employees  whom  the  Board  found  to  be  non supervisory 
was  held  violative  of  the  Act,  notwithstanding  the  employer's  mistaken  be- 
lief that  they  were  supervisory  employees  who  could  hove  been  properly  en-» 

50  joined.  * * * 

The  Board  again  has  had  occasion  to  consider  discharges  for  engaging 
in  union  activity  on  the  employer's  premises.  The  Board  has  recognized  the 
right  of  an  employer  to  regulate  the  conduct  of  his  employees  by  such 
written  or  oral  rules  or  instructions  as  are  reasonably  necessary  to  safe- 
guard production,  to  maintain  proper  plant  discipline  and  order,  or  to 
preserve  his  own  neutrality.  Thus,  the  discharges  of  employees,  after  re- 
peated warnings,  for  violation  of  a reasonable  rule  against  distribution  of 
literature  which  was  enforced  in  a nondiscriminatory  manner,  or  for  solicit- 
ing union  memberships  during  working  hours,  were  found  not  to  be  in  contra- 
60  vention  of  the  Act.  On  the  other  hand,  where  the  evidence  establishes  that 
an  employer' s true  motive  in  discharging  an  employee  is  to  discourage  member- 
ship in  a labor  organization,  the  Board  has  refused  to  permit  the  employer 
to  effectuate  his  unlawful  motive  under  the  guise  of  such  rules  or  instruc- 
tions." See  Re  Peyton  Packing  Co.,  49  N.L.R.B.  828,  affirmed  142  F.  2d 
1009,  cert,  denied  323  U.S.  730;  Republic  Aviation  Corp.  v.  N.L.R.B; 

N.L.R.B.  v.  LeToumeau  Co.  of  Georgia  (1949),  32^  U.S.  793 » Rote , Union 
Activity  on  the  Employer' s Property,  (1945)  5 Lawyers  Guild  Rev.  253* 

An  employee  in  an  unorganized  plant  wears  a union  button.  He 
70  continues  to  wear  it,  after  being  told  not  to  (lest  he  compromise  the 
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employer's  "neutrality"),  and  is  discharged.  Is  the  discharge  within  the 
ban  of  "unfair  labour  practice"  legislation?  See  the  Republic  Aviation 
Corp.  case,  supra. 

May  an  employee  engage  in  union  activity  (e.g.  by  soliciting 
membership  or  distributing  literature)  during  "wash-up"  time  or  time  allowed 
to  change  clothes,  which  i3  "paid"  time?  See  Re  TJ,S,  Cartridge  Co.,  47 
N.L.R.B.  896. 

10 

May  an  employee  "talk  union"  with  fellow  workers  during  working 
hours  where  the  conversation  is  carried,  on  between  employees  working  in 
proximity  to  each  other?  May  he  solicit  membership  in  such  talk?  Suppose 
the  employer  has  prohibited  all  conversation  except  that  relating  to  the 
work  being  done?  See  P.e  Illinois  I'oo.l  Porks,  6l  N.L.R.B.  1129;  Pe  Goodyear 
Aircraft  Corp. , 57  N.L.R.B.  502. 

Suppose  a trade  union  agrees  in  a collective  agreement  that  union 
activity  on  the  employer' s property  should  be  banned  both  during  and  out- 

20  side  of  working  hours.  See  Re  Famous- Barr  Co. , 59  N.L.R.B.  976.  Cf . , 
however,  Re  General  Chemical  Tip.  , 3 War. Lab. Rep.  387. 

May  an  employer  bar  union  organizers  from  his  property?  Suppose 
employees  work  in  a factory  located  on  an  extensive  plot  of  land,  or  live 
on  employer- owned  property.  See  Re  Harlan  Fuel  Co.,  8 N.L.R.B.  25;  Re 
Weyerhouser  Timber  Co. , 31  N.L.R.B.  258.  Suppose  a union  organizer  wishes 
to  board  a ship  to  solicit  membership  among  the  crew.  See  Re  Seas  Shipping 
Co.,  4 N.L.R.B.  757. 

30  Cf.  Re  Consolidated  Vultee  Aircraft  Corp.,  16  War  Lab.  Rep.  159; 

Re  Atlantic  & Gulf  Coast  General  Agents,  l6'  War  Lab.  Rep.  23. 

Does  the  fact  that  a union  has  carried  on  organizational  activities 
during  working  hours  without  the  employer' s consent,  in  violation  of  appli- 
cable law,  affect  the  regularity  of  certification  proceedings?  See  Claratel 
Cafe  v.  Local  751,  Restaurant  and  Hotel  Service  Employees  Union  (1947)  1 
D.L.S.  7-676. 

40  3.  Duty  to  Bargain  Collectively. 

A . Certification  for  Collective 

Labour  Relations  Act,  1945  (N.B.),  c.4l 

Section  5.  (1)  The  employees  of  any  employer  may  elect  bargaining  repre- 

sentatives by  a majority  vote  of  the  employees  affected. 

(2 ) If  the  majority  of  the  employees  affected  are  members  of  one 

50  trade  union,  that  trade  union  may  elect  or  appoint  its  officers  or  other 

persons  as  bargaining  representatives  on  behalf  of  all  the  employees  affected; 
for  the  purpose  of  this  section,  an  employee  shall  be  deemed  to  be  a member 
of  the  trade  union  if  he  has  in  writing  requested  the  trade  union  to  elect 
or  appoint  bargaining  representatives  on  his  behalf. 

(3)  Where  more  than  one  employer  and  their  employees  desire  to 
negotiate  a collective  agreement,  the  employees  of  such  employers  may  elect 
bargaining  representatives  by  a majority  vote  of  the  employees  affected  of 
each  employer,  or,  if  the  majority  of  the  employees  affected  of  each  employer 

60  are  members  of  one  trade  union  that  trade  union  may  elect  or  appoint  its 

officers  or  other  persons  as  bargaining  representatives  on  behalf  of  all  the 
employees  affected. 

(4)  If  in  accordance  with  established  trade  union  practice  the 
majority  of  a group  of  employees  who  belong  to  a craft  by  reason  of  which 
they  are  distinguishable  from  the  employees  as  a whole,  are  separately  organ- 
ized into  a trade  union  pertaining  to  the  craft,  such  trade  union  may  elect 
or  appoint  its  officers  or  other  persons  as  bargaining  representatives  on 
behalf  of  the  employees  belonging  to  that  craft.  Where  any  group  claims  and 
is  entitled  to  the  rights  conferred  by  this  sub- section,  the  employees 
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comprising  the  craft  shall  not  be  entitled  to  vote  for  any  of  the  purposes 
of  collective  bargaining  with  that  employer  except  when  the  collective  bar- 
gaining is  in  respect  only  of  the  craft  to  vrhich  they  belong;  nor  shall  they 
in  any  manner  be  taken  into  account  in  the  computation  of  a majority  in 
respect  of  any  matter  regarding  which  they  are  not  entitled  to  vote, 

(5)  Two  or  more  trade  unions  may,  by  agreement,  join  in  electing 
bargaining  representatives  on  terms  consistent  with  this  Act, 

10 

Section  6.  When  bargaining  representatives  have  been  elected  or  appointed, 
application  may  be  made  to  the  Board  by  or  on  behalf  of  such  representatives 
for  their  certification  as  the  bargaining  representatives  of  the  employees 
affected. 

Section  7*  Upon  such  application  the  Board  shall  by  examination  of  records, 
by  a vote  or  otherwise,  satisfy  itself  that  an  election  or  appointment  of 
bargaining  representatives  was  regularly  and  properly  made,  and  in  the  case 
of  a trade  union,  that  the  trade  union  acted  with  the  authority  of  tho 
20  majority  of  the  employees  affected  as  proscribed  by  Sub-section  (2)  of 

Section  and  that  tho  unit  of  employees  concerned  is  ono  which  is  appropri- 
ate for  collective  bargaining;  and  if  the  Board  is  not  so  satisfied,  it  shall 
reject  the  application. 

Section  8,  (1)  Where  the  Board  is  satisfied  that  the  bargaining  represen- 

tatives have  boon  duly  elected  or  appointed,  it  shall  certify  them  as  bar- 
gaining representatives  and  shall  specify  the  unit  of  employees  on  whose  be- 
half the  representatives  so  certified  are  authorized  to  act,  and  a collective 
agreement  negotiated  by  such  representatives  shall  be  binding  on  every  em- 
30  ployee  in  the  specified  unit  of  employees. 

(2)  When  bargaining  representatives  have  been  certified  by  the 
Board,  the  Board  shall  notify  the  applicants  and  the  employer  concerned  of 
the  certification. 

Trade  Union  Act,  1944  (Sask,  2ndSess.),  c.  69;  am.  1946,  c.98 . 

Section  3*  Employees  shall  have  the  right  to  organize  in  and  to  form,  join 
or  assist  trade  unions  and  to  bargain  collectively  through  representatives 
40  of  their  own  choosing,  and  the  representatives  designated  or  selected  for 
the  purpose  of  bargaining  collectively  by  tho  majority  of  employees  in  a 
unit  appropriate  for  such  purpose  shall  be  the  exclusive  representatives  of 
all  employees  in  such  unit  for  the  purpose  of  bargaining  collectively. 

Section  6.  (1)  In  determining  what  trade  union,  if  any,  represents  a 

majority  of  employees  in  an  appropriate  unit  of  employeer3,  in  addition  to 
the  exercise  of  any  powers  conferred  upon  it  by  section  14,  [giving  power  to 
take  evidence  on  oath  or  otherwise]  the  board  may,  in  its  discretion  subject 
to  subsection  (2),  direct  a vote  to  be  taken  by  secret  ballot  of  all  employees 
50  eligible  to  vote  to  determine  the  question. 

(2)  The  board  shall  direct  a vote  to  be  taken  by  secret  ballot  of 
all  employees  eligible  to  vote,  upon  the  application  of  any  trade  union 
which  twenty- five  per  cent,  or  more  of  the  employees  in  any  appropriate  unit 
have,  within  six  months  preceding  the  application,  indicated  as  their  choice 
as  representative  for  the  purpose  of  bargaining  collectivoly,  either  by 
membership  in  such  trade  union  or  by  written  authority,  but  the  board  may , 
in  its  discretion,  refuse  to  direct  such  vote  if  satisfied  that  another  trado 
union  represents  a clear  majority  of  the  employees  in  such  appropriate  unit 
60  or  if,  within  six  months  preceding  the  application,  the  board  has,  upon 
application  of  the  same  trade  union,  directed  a vote  of  employees  in  tho 
same  appropriate  unit. 

Section  7*  In  any  such  vote  a majority  of  the  employees  eligible  to  vote 
shall  constitute  a quorum  and  if  a majority  of  those  eligible  to  vote 
actually  vote,  the  majority  of  those  voting  shall  determine  tho  trade  union 
which  represents  the  majority  of  employees  for  the  purpose  of  bargaining 
collectively, 

[See  also  the  Labour  Relations  Act,  1944  (Que.),  c.  30j  19^5* 
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c.  44;  am.  1946,  c,  37,  ss.  4-9.  By  s.  4,  ’’every  employer  shall  he  hound 
to  recognize  as  the  collective  representative  of  his  employees  the  repre- 
sentatives of  any  association  comprising  the  absolute  majority  of  his  said 
employees  and  to  negotiate  with  them,  in  good  faith,  a collective  labour 
agreement.  Several  associations  of  employees  may  join  to  make  up  such 

majority " Cf,  Industrial  Conciliation  and  Arbitration  Act,  R.S.A. 

1942,  c,  280,  s.  am.  19^5,  c.  63. 

May  certification  be  refused  because  members  of  a trade  union  have 
10  participated  in  an  illegal  strike?  See  International  Union  of  Mine,  Mill  & 
Smelter  Workers,  Local  819  v,  Canadian  Ohio  Brass  Co~  Ltd,  (1943),  1 D.L.S. 

7- 11957] 


(1)  What  is  a ’’majority 

Assume  that  there  is  a statutory  requirement  that  claimants  to 
certification  for  collective  bargaining  must  show  that  they  represent  a 
"majority"  of  the  employees  in  a bargaining  unit.  If  they  seek  certification 
20  without  an  election,  they  must  show  that  they  represent  more  than  50$  of 
such  employees.  If  they  claim  certification  following  an  election,  should 
they  be  certified  (1)  if  they  were  favoured  by  a majority  of  the  votes 
cast?  or  (2)  if  they  were  favoured  by  a majority  of  the  votes  cast  where  at 
least  a majority  of  those  eligible  voted?  or  (3)  if  they  wore  favoured  by  a 
majority  of  the  votes  cast  provided  this  was  a majority  of  the  eligible 
votes?  See,  Glass  Bottle  Blowers'  Association  v.  Dominion  Glass  Co,  Ltd., 
[1943]  4 D.L.R,  6l6  (Ont.)  (establishing  rule  under  Collective  Bargaining 
Act,  1943  (Ont.),  c.  4);  Virginian  Ry.  v.  System  Federation  Wo,  40  (1937)* 

300  U.S.  515  (establishing  rule  under  Railway  Labor  Act  of  the  United  States); 
30  cf.  New  York  Handkerchief  Mfg.  Co.  v.  N.L.R.B.  (1940),  114  F.  2d  144,  cert, 
denied,  311  U.S.  loK  and  N.lTr.B.  v.  Whittier  Mills  Co.  (1940),  111  F.  2d 
474,  as  to  the  rule  under  the  National  Labor  Relations  Act  of  the  United 
States;  see  also,  N .L.R.B.  v.  National  Mineral  Co.  (1943),  134  F.  2d  424  and 
Re  Northwest  Packing  Co.  (1946),  65  N.L.R.B.  890;  as  to  the  position  under 
the  Wartime  Labour  Relations  Regulations,  P.C.  1003,  as  amended,  see  United 
Electrical  Radio  and  Machine  Workers  of  America,  Local  529  v.  Packard  Elec- 
tric Co.  Ltd.  (1945),  1 D.L.S.  7-527.  affirming  1 D.L.S.  7- 1151;  Inter- 
national Union  of  Mine,  Mill  and  Smelter  Workers,  Local  240  v.  Wright -Har- 
greaves Mines  Ltd,  and  Sylvanite  Gold  Mines  Ltd.  (1945),  1 D.L.S.’  7-542. 

4o 

(2 ) Election  to  Determine  Right  to  Certification 

INTERNATIONAL  UNION  OF  MINE,  MILL  AND  SMELTER  WORKERS,  LOCAL  240  v.  WRICBT- 

HARGKEAVES  MINES  LTD.  AND  SYLVANITE  GOLD  MINES  LTD.  In  the  Wartime  Labour 
Relations  E>oard.  19^-5.  1 D.L.S.  7-5^2. 

Appeal  from  a decision  of  the  Ontario  Labour  Relations  Board  (l 
D.L.S.  7-1158)  in  proceedings  for  certification  brought  under  the  Wartime 
Labour  Relations  Regulations,  P.C.  1003. 

50 

THE  BOARD:  These  are  two  appeals  which  were  argued  at  the  same  time 
because  they  involve  the  same  issue.  The  Ontario  Labour  Relations  Board 
directed  a "run-off"  vote  of  the  employees  of  the  respondent  Companies  and 
the  appeals  are  taken  from  the  direction  of  the  Ontario  Board  In  each  case. 

The  Union  elected  or  appointed  bargaining  representatives  for  the 
employees  of  Wright-Hargreaves  Mines  on  May  14,  1944,  and  applied  to  the 
Ontario  Board  to  certify  them  on  May  16,  1944.  The  Board,  heard  the  appli- 
cation on  October  3;  1944,  and  on  November  15,  1944,  directed  a vote  of  the 
60  employees  in  an  effort  to  satisfy  itself  that  the  Union  acted  with  the 

authority  of  the  majority  of  the  employees  affected  in  electing  or  appointing 
bargaining  representatives.  The  Ontario  Board  settled  the  ballot  in  the 
following  form: 


"Mark  'X'  opposite  your  choice." 

In  your  dealings  with  Wright-Hargreaves  Mines, 
Limited,  do  you  desire  to  be  represented  for  collective 
bargaining  purposes  by 


TO 


, 


•>'M 


• 


: . 

. 

I 


. 3 1 


- 

' -V 


' 


• . 


Uvv:}  ‘Vj’ 


. 

t 

: : ; 


Labour  Lav  - Chapter  VI 


244. 


International  Union  of  Mine,  Mill  and  Smelter 
Workers,  Local  240? 

Independent  Canadian  Mine  Workers'  Union? 

The  vote  was  held  on  August  15,  1944,  and  resulted  as  follows; 
International  Union  of  Mine,  Mill  and  Smelter 


10  Workers,  Local  240 185 

Independent  Canadian  Mine  Workers  Union l6l 

Majority  for  International  Union 24 

Eligible  votes . 396 


In  the  result,  the  International  Union  did  not  obtain  a majority  of  those 
entitled  to  vote. 

In  the  Sylvanite  Gold  Mines  Limited,  the  Ontario  Board  settled  the 
ballot  in  the  following  form: 

20 

"Mark  'X'  opposite  your  choice." 

In  your  dealings  with  Sylvanite  Gold  Mines,  Limited, 
do  you  desire  to  be  represented  for  collective  bargain- 
ing purposes  by 

International  Union  of  Mine,  Mill  and  Smelter 
Workers,  Local  240? 

30  Sylvanite  Employees'  Association? 

The  vote  was  held  on  August  15,  1944,  and  resulted  as  follows: 
International  Union  of  Mine,  Mill  and  Smelter 


Workers,  Local  240 103 

Sylvanite  Employees'  Association 92 

Majority  for  International  Union 11 

Eligible  votes 232 


40  It  will  be  noted  that,  here  again,  the  International  Union  failed  to  get  a 
majority  of  those  entitled  to  vote. 

The  result  of  the  vote  did  not  satisfy  the  Ontario  Board  and  as  a 
result  of  a further  application  by  the  petitioners  the  Ontario  Board,  on 
November  15,  1944,  directed  a new  vote  of  the  employees  affected  and  directed 
that  voters  should  be  asked  to  indicate  whether  or  not  they  wished  to  bargain 
collectively  with  the  respondent  Companies  through  the  petitioners,  that  is 
to  say,  the  names  of  the  interveners  were  directed  to  be  omitted  from  the  new 
ballots. 

50 

The  Ontario  Board  held  that  in  view  of  the  decision  of  this  Board 
it  could  not,  on  the  basis  of  the  vote  of  August  15,  1944,  certify  the  bar- 
gaining representatives  designated  either  by  the  petitioner  or  the  inter- 
vener but,  on  the  other  hand,  if  it  were  to  dismiss  both  petitions,  it  would 
be  ignoring  the  highly  significant  fact  that  between  6%  and  88^  of  the 
employees  affected  expressed  a desire  to  bargain  collectively  with  the 
employer  and  when  confronted  with  the  choice  between  two  trade  unions  some 
voters  expressed  a preference  for  one  and  some  for  the  other.  The  Ontario 
Board  felt  that  it  would  be  improper  to  assume  that  each  voter  was  so 
60  committed  to  the  union  for  which  he  voted  that  he  would  rather  forego  the 
privilege  of  collective  bargaining  than  bargain  through  the  other  union. 

In  our  opinion  the  proper  purpose  of  the  vote  is  not  to  ascertain 
whether  each  employee  is  so  committed  to  the  union  of  his  choice  that  he 
would  rather  forego  the  privilege  of  collective  bargaining  than  bargain 
through  the  other  union.  The  purpose  of  the  vote  is  set  out  in  sections  7 

and  5 of  the  Regulations — namely  "the  Board  shall satisfy  itself 

in  the  case  of  a trade  union,  that  the  trade  union  acted  with  the  authority 
of  the  majority  of  the  employees  affected  as  prescribed  by  sub- section  2 of 
70  section  5"  namely  whether  "the  majority  of  the  employees  affected  are  members 
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of  one  trado  union."  An  employee  shall  "bo  doomed  to  he  a member  of 
the  trade  union  if  he  has  in  writing  requested  the  trade  union  to  elect 
or  appoint  bargaining  representatives  on  his  behalf.”  The  votes  already 
taken  show  that  the  employees  affected  in  each  case  are  divided  almost 
equally  between  the  two  unions  and  bargaining  representatives  cannot  be 
certified  unless  and  until  a majority  of  the  employees  affected  decide  to 
join  one  union  or  the  other  or  until  the  two  unions  join  in  electing  bar- 
gaining representatives  as  provided  by  section  5(5).  The  proposed  run-off 

10  vote  cannot  prove  that  a majority  of  the  employees  affected  are  members  of 
one  trade  union  because  the  evidence  establishes  that  is  not  the  fact. 

We  allow  the  appeal,  set  aside  the  direction  for  a second  vote, 
and  reject  the  applications  in  each  case. 

We  believe  that  futuro  difficulties  may  be  obviated  if  we  set  down 
shortly  the  procedure  which  it  is  proposed  should  be  followed  in  dealing 
with  applications  by  unions  subject,  of  course,  to  any  necessary  modifi- 
cations from  time  to  time. 

20 

(1)  Upon  receipt  of  the  application  an  investigating  officer  of 
the  Board  will  examine  the  membership  records  of  the  applicant  union  and 

of  any  other  union  interested  in  the  application.  He  will  check  the  member- 
ship records  with  the  Company' s payroll,  comparing  the  signatures  in  the 
union  records  with  the  signatures  in  the  employer' s records,  if  nocossary, 
and  report  to  the  Board. 

(2)  Unless  the  Board  is  prima  facie  satisfied  that  a majority  of 
the  employees  affected  are  members  of  the  applicant  union,  the  Board  will 

30  reject  the  application. 

(3)  If  the  Board  finds  that  a substantial  majority  of  the  em- 
ployees affected  are  regular  members  of  the  applicant  union--that  is,  if 
they  have  joined  in  the  regular  way  and  have  paid  dues — the  Board  may 
certify  bargaining  representatives  without  directing  any  vote. 

(4)  If  the  Board  finds  that  the  majority  of  the  employees  affected 
who  belong  to  the  applicant  union  i3  not  substantial  or  that  an  important 
section  of  the  alleged  majority  consists  of  employees  who  are  not  regular 

40  members  but  who  have  signed  requests  for  the  applicant  union  to  elect  or 
appoint  bargaining  representatives  on  their  behalf,  the  Board  will  in  most 
cases,  on  the  application  of  the  employer,  direct  a vote. 

(5)  The  Board  will  not  include  in  the  ballot  the  name  of  any 
intervening  or  competing  union  unless  the  Board  is  also  prima  facie  satis- 
fied that  a majority  of  the  employees  affected  are  membors  of  the  competing 
or  intervening  union.  This  will  rarely  happen  and  it  can  only  happen  if 
some  of  the  employees  affected  belong  to  or  sign  authorizations  for  more 
than  one  union  so  that  they  may  be  deemed  to  be  members  of  two  or  more 

50  unions. 

(6)  If  the  applicant  union  fails  to  secure  a majority  vote  of  the 
employees  affected,  this  will  leave  it  open  for  another  organization  to 
apply  and  seek  a new  vote  on  its  application. 

(7)  When  this  procedure  has  been  followed  and  on  application  is 
rejected,  a new  application  by  the  same  union  should  not  be  entertained 
until  a period  of  at  least  six  months  has  elapsed. 

60  Appeal  allowed. 

[Dismissal,  of  application  in  accordance  with  Wright -Hargreave s case 
for  failure  to  establish  a prima  facie  case:  Canadian  Union  of  Asbestos 
Workers,  Local  No,  6 v.  National  Syndicate  of  Asbestos  Workers  of  Johnson' s 
Co.,  Inc.  and  Johnson' s Co".  ( 194(e),  1 D .L.S , i-622. 

Vote  directed  on  showing  of  slight  majority  but  intervening  minority 
union  not  placed  on  ballot:  National  Steel  Car  Corp.  Ltd,  and  Canadian 
Steel  and  Car  Workers'  Union  v.  Local  2352,  United  Steelworkers  of  America 

70  T1945),  1 D .L.S . 7-599. 
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Modification  of  rule  that  applicant  must  show  majority  support 
even  to  get  a vote:  Canadian  Bakery  Workers  Union,  Local  1 v.  Honeysuckl  e 
Bakeries  Ltd.  (1945 ),  1 D.L.S.  7~593T^i a c r Imlnat i on  by  employer  as  element 
warranting  direction  for  election);  see  also  International  Union  of  Mine, 

Mill  & Smelter  Workers  v.  Kerr- Addison  Gold  Mines  Ltd,  (1946),  1 D.L.S. 7- 1279 

The  Board  in  a subsequent  case  modified  the  fourth  proposition  in 
the  Wright-Hargreaves  case  by  stating  that  an  application  for  a vote  might 
10  be  made  by  any  interested  union  or  employees'  association:  see  Beta.il  Clerks 
International  Protective  Association,  Local  832  v.  Canadian  Distributors 
Union,  Shop  Easy  Employees  end  Shop  Easy  Stores  Ltd.  (1945),  1 D.L.S,  7-555. 

...1  i.—  The  Board  also  modified  the  fifth  proposition  by  its  decision  in 
Brotherhood  of  Bailway  Trainmen  v.  New  York  Central  Bailroad  Co,  and  Order 
of  Bailway  Conductors  (19^5 )»'  D D.L.S.  7*532  (intervening  union  which  had 
collective  agreement  with  employer  put  on  ballot);  see  also,  Employees1 
Association,  Canadian  John  Wood  Mfg.  Co.  and  Service  Station  Equipment  Co.  v. 
Canadian  John  Wood  Mfg,  Co.  and  Service  Station  Equipment  Co.'  (l9'45),' ~r~D . L . S . 
20  7*1212.  Cf,  Glass  Bottle  Blowers1  Association  v.  Anchor  Cap  & Closure  Corp, 

(19^6),  1 D.L.S.  7-660"' (intervening  union  denied  place  on  ballot); but  cf . 

United  Automobile,  Aircraft  and  Agricultural  Implement  Workers  of  America  v, 

Belloville-S argent  £ Co.'  Ltd.  ( 1944 ) , 1 D.L.S.  7*1127.  A "disqualified" 

agency  will  not  be  put  on  the  ballot:  see  Timmins  Mine  & Mill  Workers  Union 
v.  Broulan  Porcupine  Mines  Ltd.  (1944),  1 D .L.S . '7-1146. 

On  the  "run-off"  election,  see  Windsor  Milk  Drivers  and  Dairy  Workers 
Union  v.  Borden  Co.  Ltd.  (1946),  1 D.L.S-.  7-I23I,  affirmed  1 D.L.S.  7*6*32 . 

30  Applicants  for  certification  must  be  able  to  substantiate  their 

claim  thereto  as  of  the  date  of  application:  Amalgamated  Clothing  Workers 
of  America,  Local  499  v.  Northern  Shirt  Co.  LtdU  (19451",  1 D.L.S.  7*5*94] 
Lockeport  Company  Division  of  National  Sea  Products  Ltd,  v.  Canadian  Fish 
Handlers1  Union,  Local  No."  7 (1946) , 1 D.L.S.  7*663';  United  Electrical, 

Radio  & Machine  Workers  of  America.,  Local  929  v.  Packard  Electric  Co.  Ltd. 
(1944),  1 D.L.S.  7*511. 

As  to  the  discretionary  power  of  a Board,  under  P.C.  1003,  to 
"satisfy"  itself  either  to  certify  without  an  election  or  to  direct  an 
40  election,  see  Local  466,  International  Printing  Pressmen  end  Assistants' 

Union  v.  St  aunt  on  s Ltd .'  ( 1946 ),'  1 D.L.S.  7-658;  Cosmos  Imperial  Mills  Ltd. 
v.  United  Textile  Workers  of  America,  Lodge  152  (1946),  1 dTl.S.  7*655; 

Yale  & Towne  Mfg.  Co.  v.  United  Electrical,  Badio  £ Machine  Workers  of 
America,  Local  929  Tl947 ) ','  1 D.L.S.  7*673;  National  Union  of  Aircraft, 
Furniture  Workers  £ Allied  Crafts,  Local  No.  13  v.  Snyder' s Ltd."  (1946 ) , 1 
D.L.S.  7-1226*  Does  the  resignation  of  employees  from  membership  in  an 
applicant  union  between  date  of  filing  of  application  and  date  of  hearing 
affect  the  status  of  the  applicant?  See  Trustees  of  Queen  Elizabeth  Hospital 
for  Incurables  v.  Local  796,  International  Union  of  Operating  EngineerF(iffi6 ), 
50  1 D.L.S.  7-633;  National  Surgical  Appliance  Workers1  Union,  Local  No,  I v. 

Ottawa  Truss  Co.  of  Canada  LtdU  (1946),  1 D.L.S.  7*1264. 

The  Board  modified  substantially  the  seventh  proposition  in  the 
Wright-Hargreaves  case  by  explaining  that  the  six  months'  limitation  on  the 
making  of  a new  application  by  the  same  union  was  applicable  where  an  appli- 
cant union1 s petition  was  rejected  after  the  taking  of  a vote  and  not  in  all 
cases  of  rejection  irrespective  of  the  taking  of  a vote:  Amalgamated 
Clothing  Workers  of  America,  Local  499  v.  Northern  Shirt  Co.  Ltd]  (1945),  1 
D.L.S.  7*594;  sec  also,  United  Automobile  Aircraft  and  Agricultural  Implement 
60  Workers  of  America,  Local  251  v.  Dominion  Glass  Co.  Ltd.  (1946),  1 D.L.S. 
7-652;  Independent  Employee^-  Union  of  Hugh  Carson  Co.  Ltd,  v . Hugh  Car3on 
Co.  Ltd.  (1946),  1 D.L.S.  7-1261.  J 
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Note  on  C ertlfication  Procedure  under  the  National  Labor 
Relations  Act. 

National  Labor  Relations  Act,  1935  (IKS.),  c.  372 

Section  9 (c).  Whenever  a question  affecting  coamerce  arises  concerning 
the  representation  of  employees,  the  Board  may  investigate  such  controversy 
and  certify  to  the  parties,  in  writing,  the  name  or  names  of  the  represon- 
10  tatives  that  have  been  designated  or  selected.  In  any  such  investigation, 
the  Board  shall  provide  for  an  appropriate  hearing  upon  due  notice,  either 
in  conjunction  with  a proceeding  under  section  10  or  otherwise,  and  may  take 
a secret  ballot  of  employees,  or  utilize  any  other  suitable  method  to 
ascertain  such  representatives. 

Third  Annual  Report  of  the  National,  Labor  Relations  Board  (1939), 
p,  127  et  seq. 

Section  9(o)  empowers  the  Board  to  certify  representatives  only 
20  when  a question  concerning  the  representation,  of  employees  ha3  arisen. 

Whether  such  a question  exists  is  a question  of  fact  to  be  determined  upon 
the  circumstances  existing  in  each  case. 

The  question  is  not  necessarily  dependent  upon  whether  or  not  an 
employer  has  been  requested  to  bargain  collectively  and  refused.  But  in 
instances  where  a demand  has  been  made  and  the  employer  has  refused  to  bar- 
gain collectively,  the  employees  have  a choice  of  either  proceeding  under 
soction  8(5),  or  asking  an  investigation  and  certification  under  section 
9(c).  It  is  obvious  that  a labor  organization  will  normally  invoke  the 
30  9(o)  proceeding  after  a refusal  to  bargain  only  where  it  is  uncertain  of 

the  right  to  represent  a majority  or  e.s  to  the  propriety  of  the  unit,  or 
where  it  does  not  wish  to  establish  that  right  except  through  the  use  of  a 
secret  ballot.  * * * 

Section  9(c)  empowers  the  Board  to  certify  representatives  with  or 
without  an  election.  If  a labor  organization  can  present  evidence  which 
the  Board  considers  adequate  proof  that  such  organization  represents  a 
majority  of  the  employees  it  may  be  certified  without  the  necessity  of  an 
election.  If  no  such  evidence  is  presented  or  the  evidence  presented  is 
40  considered  inadequate  the  Board  will  order  an  election  to  be  held. 

Fifth  Annual  Report  of  the  National  Labor  Relations  Board.  (1941), 

p.  5k  et  seq. 

The  petitioning  union  need  not  establish  that  it  has  already  been 
designated  by  a majority  of  the  employees  in  the  appropriate  unit  to  obtain 
an  election,  if  it  can  show  sufficient  adherence  to  raise  the  probability 
that  it  may  be  selected  by  a majority.  What  constitutes  sufficient  or 
substantial  adherence,  varies  with  the  facts  and  circumstances  of  each  case. 
50  Thus,  in  Matter  of  The  Nevada- California  Corporation,  20  N.L.R.B.  No.  2, 
the  Board  considered  the  company's  "avowed  opposition"  to  outside  unions, 
which  might  have  induced  employees,  through  "job  fear",  to  be  "backward 
about  declaring  themselves",  in  concluding  that  the  union  had  established 
substantial  adherence.  In  Matter  of  Ward  Baking  Company,  21  N.L.R.B.  No. 44, 
the  Board  took  into  account  the  existence  of  a closed- shop  contract  between 
the  company  and  a rival  labor  organization.  * * * 

The  Board' s usual  practice,  initiated  in  Matter  of  The  Cudahy  Pack- 
ing Co.  and  United  Packinghouse  Workers  of  America,  etc .,13  N.L.R.B.  526, 

60  is  to  direct  an  election  in  a representation  proceeding  if  the  parties  are 
in  doubt  or  disagreement  regarding  the  wishes  of  the  employees  oven  if 
there  is  only  one  labor  organization  claiming  the  status  of  majority  repre- 
sentative. The  Board  pointed  out  that  its  certification  looks  to  the 
initiation  of  collective  bargaining  and  that  bargaining  relations  would  bo 
"more  satisfactory  from  the  beginning  if  the  doubt  and  disagreement  of  the 
parties  regarding  the  wishes  of  the  employees  is,  as  far  as  possible,  elimi- 
nated."   If  the  interested  parties  agree  upon  the  ba.sis  of  a claim 

and  showing  made  by  a labor  organization  in  a representation  proceeding  that 
it  represents  a majority  of  the  employees  within  the  appropriate  unit,  the 
70  Board  will  certify  without  an  election. 
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[Be  Smith  & Caffrey  Co.,  38  N.L.B.B,  90  (substantial  representation 
sufficient  to  obtain  election );  Be  Public  Service  Co.  of  Indiana,  42 
N.L.B.B.  639  (twenty-six  per  cent  not  sufficient  to  obtain  election);  see 
also  May  Department  Stores  Co,  v,  N .L.B .B.  (1945),  326  U.S.  376,  at  p.  38I: 
"Unless  there  is  a showing  of  a substantial  number  of  employees  in  the  pro- 
posed unit  who  have  become  members  of  and  selected  the  petitioner  as  their 
bargaining  representative,  the  Board  does  not  ordinarily  order  an  election. 
This  is  an  administrative  policy  of  the  Board.";  Be  Standard  Oil  Co.,  63 
10  N.L.B.B.  471,  at  474  n.  (representation  even  if  not  substantial  may  be 
sufficient  if  employer  guilty  of  unfair  practices). 

Be  Cudahy  Packing  Co. , 13  N.L.B.B.  526  (election  ordered  between 
competing  unions  although  one  gives  evidence  of  majority  authorization); 

Be  Armour  & Co.,  13  N.L.B.B.  567  (election  ordered  at  request  of  employer 
although  union  gives  evidence  of  majority  representation) . 

For  a discussion  of  the  details  of  "election"  procedure  under  the 
National  Labor  Belations  Act,  see  2 Teller,  Labor  Disputes  and  Collective 
Bargaining,  s.  338.  ] 

20 

Third  Annual  Beport  of  the  National  Labor  Belations  Board  (1939) , 

pp.  144 -l45. 

Where  only  one  labor  organization  claims  the  right  to  represent  the 
employees,  the  Board' s direction  of  election  provides  that  an  election  shall 
be  conducted  to  determine  whether  or  not  the  employees  desire  that  labor 
organization  to  represent  them.  In  such  cases,  the  ballot  gives  the  em- 
ployees the  opportunity  to  vote  for  or  against  the  named  organization.  Vfhere 
two  or  more  labor  organizations  claim  the  right  to  represent  the  employees, 

30  the  direction  of  election  providos  that  an  election  shall  bo  conducted  to 
determine  whether  the  employees  desire  to  be  represented  by  any  one  of  the 
labor  organizations  or  by  none  of  them.  In  such  cases,  a place  upon  the 
ballot  is  given  each  organization  and  a space  is  provided  where  the  employees 
may  indicate  that  they  do  not  desire  to  be  represented  by  any  of  the  labor 
organizations.  In  Matter  of  Interlake  Iron  Corporation,  4 N.L.B.B.  55,  the 
Board  discussed  in  some  detail  its  policy  of  providing  for  a space  on  the 
ballot,  in  cases  in  which  more  than  one  labor  organization  is  involved,  where 
employees  can  indicate  that  they  do  not  want  any  of  the  labor  organizations 
named  to  represent  them. 

40 

Ninth  Annual  Beport  of  the  National  Labor  Belations  Board  (1945), 

PP.  30-32. 

An  intervening  union  must  disclose  an  interest  in  the  proceeding  in 
order  to  be  granted  a place  on  the  ballot.  Although  it  need  not  evidence 
as  substantial,  a showing  of  representation  as  the  petitioning  union,  an 
intervening  union  must  have  made  some  showing  at  the  hearing  in  order  to 
satisfy  this  requirement.  However,  generally,  a recent  contractual  relation- 
ship between  an  intervening  union  and  the  employer  is  evidence  of  interest 
50  sufficient  to  entitle  the  union  to  compete  in  the  election. 

A union  previously  found  by  the  Board  to  have  been  company  dominated 
is  not  accorded  the  status  of  a contestant  in  an  election,  since,  in  order 
to  insure  the  employees  full  freedom  to  select  a representative  of  their 
own  choosing,  the  Board  will  place  upon  the  ballot  only  bona  fido  unions.*  * * 

Also,  a union  has  been  excluded  from  the  ballot  and  its  petition, 
if  any,  dismissed  whore  it  was  admitted  that  supervisory  employees  comprised 
a majority  of  its  membership,  controlling  its  policies  and  playing  a 
60  prominent  part  in  its  affairs,  had  sponsored  its  membership  drive,  or  had 
conceived  and  organized  it. 

Nor  will  the  Board  accord  a place  on  the  ballot  to  an  organization 
which  does  not  purport  to  represent  employees  in  matters  of  collective  bar- 
gaining, but  merely  seeks  the  defeat  of  a union  requesting  certification. 

A space  is  provided  on  the  ballot  in  an  original  election  for  voting  against 
the  competing  union  or  unions. 

The  Board' s Buies  and  Begulations  provide  for  a run-off  election, 

70  upon  proper  request  by  a party  entitled  to  appear  on  the  run-off  ballot. 
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where  no  objections  are  filed  and  the  results  of  an  original  election  in 
which  more  than  one  union  competed  were  inconclusive  because  no  choice  re- 
ceived a majority  of  the  valid  votes  cast.  Only  one  run-off  election  is 
permitted,  the  Board  agent  who  conducted  the  original  election  having 
authority  to  proceed  without  further  order  of  the  Board  if  the  conditions 
for  a run-off  election  are  satisfied.  In  general  terns,  the  Buies  and 
Regulations  provide  that  if  two  unions  competed  in  the  original  election, 
the  run-off  ballot  is  to  afford  the  employees  an  opportunity  to  select  one 
10  of  the  two  highest  choices  in  that  election,  unless  "neither"  was  the  second 
choice.  In  such  c'ase  the  two  unions  are  to  appear  on  the  run-off  ballot, 
except  where  the  union  which  received  a smaller  vote  than  "neither"  polled 
less  than  20  percent  of  the  valid  votes  cast  in  the  original,  election. 


Eligibility  to  Vote  in  an  Election 

As  a general  rale,  the  voters'  list  in  an  election  under  collective 
bargaining  legislation  is  based  on  the  employer' s paiyroll  immediately  pro- 
20  ceding  the  direction  of  election  or  date  of  election,  subject  to  any 

different  arrangement  which  may  be  worked  out  between  the  parties  and  the 
agency  conducting  the  vote. 

Problems  of  eligibility  to  vote  relate  to  such  classes  of  employees 
as  the  following: 

(a)  probationary  employees:  see  United  Automobile,  Aircraft  & 
Agricultural  Implement  Workers  of  America,  v.  General  Motors  of  Canada  Ltd. 
(1945),  1 D.L.S.  7-1181; 

30 

(b)  temporary  or  transitory  employees:  see  Sunshine  Workers'  Union 
v.  Sunshine  Waterloo  Co.  Ltd.  (1949),  1 D.L.3.  7~9£>9;  United  Automobile, 
Aircraft  & Agricultural  Implement  Workers  of  America  v.  General  Motors  of 
Canada  Ltd.  (1945)","  1 D.L.s/  7-1181;  Local  119,  United  Textile  Workers  of 
America  v.  Firestone  Textiles  Ltd.  (1949),  1 D.L.S.  7-1207; 

(c)  part-time  workers:  see  Be  American  Smelting  & defining  Co. , 29 
N.L.B.B.  36O;  Re  National  Copper  & Smelting  Co.,  30  N.L.R.B.  973;  Bo  National 
Machinery  Co. , 9b>  N . L .R . B ."  '481 . 

40 

(d)  seasonal  employees:  see  Be  Alabama  Drydock  & Shipbuilding  Co. , 

5 N.L.B.B.  149;  Re  New  York  Handkerchief  Co.,  5 N.L.R.B.  703- 

(e)  construction  workers  engaged  by  a contractor  for  a particular 
job:  see  Amalgamated  Building  & Construction  Workers  of  Canada,  Local  20  v. 
Frontenac"  Construction  Co.  ( 1946) , 1 D.L.S.  7~L277. 

(f)  employees  temporarily  laid  off  or  on  vacation  or  ill:  see 
Marlln-Bockwell  Corp.  v.  N.L.B.B.  (1941)  llo  F.  2d  586,  cert,  denied,  313 

90  u.s.  594. 

(g)  employees  voluntarily  leaving  employment  up  to  date  of  election 
or  giving  notice  of  intention  to  do  so:  see  Lake shore  Workmen1 s Council  v. 
Lakeshore  Mines  Ltd. , [ 194-3  1 O.W.N.  631. 

(h)  striking  employees:  see  U.S.W.A,  Local  2903  v.  Galt  Brass  Co. , 
[1943]  3 D.L.R.  796;  Local  2899.  U.S.W.A.  v.  Babcock-Wilcox  and  Goldle- 
McCulloch  Ltd.  (l943)"7T-3  Lab.  Gaz.  1304;  Re  Burton  Dixie  Corp,  , 29  N.L.B.B. 

\46. 

60  [Cf.  Labour  Relations  Act,  1949  (N.B.),  c.  4l,  s.2(2):  "No  employee 

shall  cease  to  lie  such  within  the  meaning  of  this  Act  by  reason  only  of  his 
ceasing  to  work  as  the  result  of  a lockout,  strike  or  his  wrongful  dismissal" 

Trade  Union  Act,  1944  (Sask.  2nd  sess.),  c.  69,  s.  2(9):  "'employee' 

includes  any  person  on  strike  or  locked  out  in  a current  labour  dispute 
who  has  not  secured  permanent  employment  elsewhere."  ] 

(i)  persons  engaged  to  replace  striking  employees:  Be  Sartorius 

6 Co. , Inc. , 10  N.L.R.B.  493;  Re  Rudolph  Wurlitzer  Co.,  32  N.L.R.B.  163; 

Re  Kellburn  Mfg.  Co.  Inc.,  49  N.L.R.B.  322.  Cf.  N.L.R.B.  v.  Mackay  Radio  & 
Telegraph  Co.  (1938),  304  U.S.  333. 
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[On  interference  with  the  proper  conduct  of  an  election,  soe 
Building  Service  Employees*  International  Union,  Local  204  v.  Toronto  General 
Hospital  (1945)]  i dTlTsY  7-584;  National  Paper  Employees'  Association  v. 
National  Paper  Goods  Ltd . ( 1945 ) , 1 D.L.S.  Cannery  Workers'  Union 

Local  23728  v.  LeaTand  Co.  Ltd.  (1946),  1 D.L.S . 7-~12^5*  United  Automobile 
Aircraft  & Agricultural  Implement  Workers  of  America,  Local  397  v.  Ruddy- 
Freeborn  Co,  Ltd.  (1946),  1 D.L.S.  7-1255;  United  Automobile,  Aircraft  & 
Agricultural  Implement  Workers  of  America  v.  Fruehauf  Trailer  Co.  of  Canada 
10  Ltd.  (1946).  1 D.L.S,  7-1268,  " “ 

See,  generally,  on  the  position  under  the  National  Labor  Relations 
Act  of  the  United  States,  2 Teller,  Labor  Disputes  and  Collective  Bargain- 
ing, s.  287.  ] 

[Should  "proxy"  voting  be  permitted?  Cf,  Fahr  alloy  Employees1 
Association  and  Fahr alloy  (Canada)  Ltd . v . United  Elect rical,  Radio  & 

Machine  Workers  of  America,  Local  511  (1946),  1 D.L.S.  7-85I,  affirming  1 
D.L.S.  7-12557] 

20 

( 3 ) The  Appropriate  Unit 

Trade  Union  Act,  1944  (Sask,  2nd  se3s,),  c.  69 
Section  5.  The  Board  shall  have  power  to  make  orders; 

(a)  determining  whether  the  appropriate  unit  of  employees 
for  the  purpose  of  bargaining  collectively  shall  be  an 
employer  unit,  craft  unit,  plant  unit  or  a subdivision 
30  thereof  or  some  other  unit. 

[Similar  provision  is  made  in  the  Labour  Relations  Act,  1945  (N.B.), 
c.4l,  s,  25(1) (b)  and  the  National  Labor  Relations  Act,  1935  (U.S.),  c. 

372,  a.  9(b) . ] 

["This  Board  is  of  the  opinion  that  in  fixing  the  unit  of  employees 
appropriate  for  collective  bargaining,  it  is  not  limited  by  the  expressed 
wishes  of  either  the  union  or  the  employer";  American  Newspaper  Guild  v. 

Star  Publishing  Co.  (1945),  1 D.L.S.  7-552.] 

40 

Third  Annual  Report  of  the  National  Labor  Relations  Board  (1939) , 

pp,  157  et  seq. 

Self- organization  among  employees  is  generally  grounded  in  a 
community  of  interest  in  their  occupations,  and  more  particularly  in  their 
qualifications,  experience,  duties,  wages,  hours,  and  other  working  con- 
ditions. This  community  of  interest  may  lead  to  organization  along  craft 
lines,  along  industrial  lines,  or  in  any  of  a number  of  other  forms  rep re- 
50  senting  adaptations  to  special  circumstances.  The  complexity  of  modern  in- 
dustry, transportation,  and  communication,  and  the  numerous  and  diverse 
forms  which  self-organization  among  employees  can  take  and  has  taken,  pre- 
clude the  application  of  rigid  rules  to  the  determination  of  the  unit 
appropriate  for  the  purposes  of  collective  bargaining. 

In  attempting  to  ascertain  the  groups  among  which  there  is  that 
mutual  interest  in  the  objects  of  collective  bargaining  which  must  exist  in 
an  appropriate  unit,  the  Board  takes  into  consideration  the  facto  and  circum- 
stances existing  in  each  case.  The  nature  of  the  work  done  by  the  employees 
60  involved,  their  training  and  the  extent  of  their  responsibilities,  and  the 
organization  of  the  employer's  businesses  are  all  entitled  to  weight.  In 
evaluating  these  factors,  the  Board  must  also  consider  the  history  of 
collective  bargaining,  whether  successful  or  otherwise,  among  the  employees 
involved  as  well  as  among  other  employees  in  the  same  industry  or  in  similar 
industries.  Finally  the  Board  must  evaluate  various  other  factors  which 
tend  to  show  the  presence  or  absence  of  a mutual  interest  in  collective  bar- 
gaining between  various  groups  of  employees. 

The  precise  weight  to  be  given  to  any  of  the  relevant  factors  cannot 
70  be  mathematically  stated.  Generally  several  considerations  enter  into  each 
decision.  * * * 
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The  fact  that  all  of  the  parties  to  a proceeding  are  agreed  as  to 
the  extent  of  the  unit  has  usually  been  treated  by  the  Board  as  decisive.*  * * 
However,  the  mere  absence  of  contention  does  not  require  the  Board  to  accept 
the  unit  assumed  by  the  parties  to  be  appropriate.  It  may  of  its  own  motion 
exclude  from  the  unit  employees  which  it  believes  should  not  be  included.*  * * 

The  form  which  self- organization  has  taken  among  the  employees  in- 
volved in  a proceeding,  or  among  workers  similarly  situated,  is  one  of  the 
10  most  significant  factors  in  determining  tho  appropriate  unit.  Self- organi- 
zation which  has  resulted  in  successful  collective  bargaining  in  the  past  can 
be  relied  on  as  a guide  for  future  collective  bargaining.  Similarly,  the 
form  of  self- organization  presently  existing,  and  the  rules  governing  eligi- 
bility to  membership  in  tho  labor  organizations  which  have  engaged  in  organi- 
zation in  the  field,  aid  in  determining  tho  most  effective  method  of  collec- 
tive bargaining.  In  taking  these  factors  into  consideration,  the  Board 
utilizes  the  experienced  judgment  of  the  workers  themselves  as  to  the  exist- 
ence of  the  mutual  interest  in  working  conditions  which  must  exist  among  tho 
members  of  an  appropriate  unit.  * * * 

20 

The  Board  has  given  great  weight  to  the  desires  of  employees  as  ex- 
pressed by  their  forms  of  self-organization;  and  it  has  also  considered 
whether  certain  groups  of  employees  have  expressed  a will  to  be  included,  or 
excluded  from  a particular  unit,  in  determining  the  bounds  of  that  unit.  This 
factor  has  been  given  cardinal  significance  in  cases  where  rival  organizations 
have  advanced  different  contentions  as  to  the  form  of  organization  which 
should  govern  among  a particular  company' s employees,  and  the  circumstances 
of  the  case  have  been  such  that  if  either  contention  had  been  unopposed  It 
would  have  been  adopted.  This  situation  has  involved  most  commonly  a dispute 
30  between  one  or  more  unions  advocating  organization  along  plant-wide  lines, 
and  one  or  more  unions  advocating  organization  along  craft  lines.  In  such 
situations,  the  Board  has  established  the  pra.ctice  of  considering  the  wishes 
of  a majority  of  the  employees  in  the  craft  group  as  to  their  inclusion  in  a 
plant-wide  unit. 

In  Matter  of  The  Globe  Machine  and  Stamping  Co.,  3 N.L.R.B.  29L, 
three  unions  advocated  the  division  of  the  employees  in  a company' s plant 
into  three  units,  with  one  unit  each  for  polishers,  certain  machine  opera- 
tors, and  the  balance  of  the  employees.  A fourth  contended  that  a single 
kO  unit  for  all  employees  was  appropriate.  The  Board,  after  reviewing  the 
considerations  in  favor  of  each  contention,  said: 

In  view  of  the  facts  described  above,  it  appears  that  the 
company' s production  workers  can  be  considered  either  as  a single 
unit  appropriate  for  the  purposes  of  collective  bargaining,  as 
claimed  by  the  U.A.W.A.,  or  as  three  such  units,  as  claimed  by 
the  petitioning  unions.  The  history  of  successful  separate  nego- 
tiations at  the  company' s plant,  and  also  the  essential  separate- 
ness of  polishing  and  punch  press  work  at  that  plant,  and  the 
50  existence  of  a requirement  of  a certain  amount  of  skill  for  that 

work  are  proof  of  the  feasibility  of  the  latter  approach.  The  • 
successful  negotiation  of  a plant-wide  agreement  on  May  20,  1937, 
as  well  as  the  interrelation  and  interdependence  of  the  various 
departments  at  the  company's  plant,  are  proof  of  the  feasibility 
of  the  former. 

In  such  a case  where  the  considerations  are  so  evenly  balanced, 
the  determining  factor  is  the  desire  of  the  men  themselves.  On 
this  point,  the  record  affords  no  help.  There  has  been  a swing 
60  toward  the  U.A.W.A.  and  then  away  from  it.  The  only  documentary 

proof  is  completely  contradictory.  We  will  therefore  order 
elections  to  be  held  separately  for  the  men  engaged  in  polishing 
and  those  engaged  in  punch  press  work.  We  will  also  order  an 
election  for  the  employees  of  the  company  engaged  in  production 
and  maintenance,  exclusive  of  the  polishers  and  punch  press 
workers  and  of  clerical  and  supervisory  employees. 

On  the  results  of  these  elections  will  depend  the  determina- 
tion of  the  appropriate  unit  for  the  purposes  of  collective  bar- 
70  gaining.  Such  of  the  groups  as  do  not  choose  the  U.A.W.A.  will 
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constitute  separate  and  distinct  appropriate  units,  and  such, 
as  do  choose  the  U.A.W.A.  will  together  constitute  a single 
appropriate  unit.  * * * 

The  Board  makes  no  final  decision  as  to  the  scope  of  the  appropriate 
unit  or  units  in  situations  where  it  considers  that  the  doctrine  of  the 
Globe  case  is  applicable,  until  it  ascertains  the  preference  of  a majority 
of  the  employees  whose  inclusion  in  a unit  is  at  issue.  Where  the  record 
10  sufficiently  shows  the  preference  of  the  employees  so  that  a separate  elec- 
tion is  unnecessary,  a final  determination  can  be  made  at  once.  In  other 
cases  the  Board  directs  the  holding  of  elections  without  a prior  finding 
as  to  the  appropriate  unit  or  units.  It  is  considered  that  by  according 
either  union  a majority,  the  employees  indicate  their  preference  for  the 
form  of  organization  adopted  by  that  union.  It  is  on  the  basis  of  the  elec- 
tion thus  directed  that  the  Board  makes  its  finding,  as  may  be  seen  in  the 
language  of  the  Globe  case  quoted.  [ 3upra ] . 

2 0 Fourth  Annual  Report  of  the  National  Labor  Relations  Board  (1940) , 

PP.  87-89. 

In  certain  situations  the  Board  has  refused  to  find  a craft  unit 
appropriate,  as  requested  by  a union,  or  to  order  a separate  election  among 
the  craft  employees.  Thus,  following  its  principle  that  the  desires  of  the 
employees  should  be  decisive,  the  Board  has  found  it  unnecessary  to  direct 
a separate  election  to  ascertain  these  desires,  if  the  craft  union  has  no 
members  among  the  employees  claimed  to  constitute  a separate  bargaining  unit 
and  has  never  attempted  to  organize  or  bargain  for  them,  and  if  the  indus- 
30  trial  union  has  organized  them  and  has  members  among  them.  Under  these  cir- 
cumstances, the  Board  has  found  the  industrial  unit  to  be  appropriate.  The 
Board  has  also  upheld  an  industrial  unit  despite  the  opposition  of  a craft 
union,  where  the  unit  proposed  by  the  craft  union  had  never  historically 
been  considered  a separate  craft  group,  and  did  not  by  reason  of  the  work  of 
the  employees  constitute  a functional  group  with  different  interests  from 
those  of  other  employees.  Another  situation  in  which  the  Board  has  refused 
to  designate  a craft  unit  is  where  the  craft  union  has  been  aided  by  prac- 
tices of  the  company  which  the  Board  has  found  to  constitute  unfair  labor 
practices  within  the  meaning  of  the  act.  Finally,  where  there  is  only  one 
40  employee  in  a unit  claimed  to  be  appropriate  by  the  craft  union,  the  Board, 
applying  its  doctrine  that  it  will  not  certify  a collective  bargaining  re- 
presentative for  a single  employee,  has  decided  that  it  will  not  permit  this 
employee  to  determine  his  exclusion  or  inclusion  but  that  it  will  include 
him  in  the  industrial  unit. 


Fifth  Annual  Report  of  the  National  Labor  Belations  Board  (1941) , 

pp.  6^-66. 

50  Two  further  exceptions  have  developed  during  the  fiscal  period 

covered  by  the  present  report.  In  Matter  of  Bendix  Products  Corp. , 15  N.L.R.B. 
where  a labor  organization  had  been  certified  by  the  Board  for  an  industrial 
unit  and  thereafter  bargained  with  the  company  on  behalf  of  all  the  employees 
in  this  unit,  the  Board  found  inappropriate  a craft  unit  of  employees,  who 
were  included  in  the  industrial  unit.  So,  also,  when  an  industrial  union  has 
secured  a valid,  exclusive  bargaining  contract,  the  Board  has  refused  to  per- 
mit craft  employees  covered  by  such  contract  to  obtain  separate  represen- 
tation [Matter_je^^  13  N.L.R.B.  1252]. 

60 

[Cf . C ohen , The  Appropriate  Unit  under  the  National  Labor  Relations 
Act , (1939)  39  Col.  L.  Rev.  1110;  2 Teller,  Labor  Disputes  and  Collective 
Bargaining,  ss.  339“ 358.  A statutory  approach  towards  settlement  of  craft- 
industrial  controversies  is  indicated  in  s.  5(4)  of  the  labour  Relations  Act, 
19^5  (N.B.),  c.  4l,  reproduced  supra,  p.  24l;  cf . , in  this  connection, 
Federation  of  Civic  Employees  Central  Council  v.  Winnipeg  Hydro  Electric 
System  and  International.  Brotherhood  of  Electrical  Workers,  Local  Unions  1037 
anti  1 1P9  (l9^7T]  1 D .L.S . 7~^T9;  Pattern  Makers'1  Association  of  Hamilton  v. 
Steel  Co.  of  Canada  Ltd.  end  United  Steelworkers  of  America.  Local  1005 

(1946),  ID. L.S.  7-1238.  J 
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Fourth  Annual  Report  of  the  National  Labor  Relations  Board 
Tl9^0 TT pu . 89  et  seq. 

In  determining  whether  the  employees  of  one,  several,  or  all  plants 
of  an  employer,  or  the  employees  in  all  or  only  a part  of  a system  of 
communications,  transportation,  or  public  utilities,  constitute  an  approp- 
riate unit  for  the  purposes  of  collective  bargaining,  the  Board  has  taken 

into  consideration  the  following  factors:  (1)  the  history,  extent,  and  type 

10  of  organization  of  the  employees;  (2)  the  history  of  their  collective  bar- 
gaining, including  any  contracts;  (3)  the  history,  extent,  and  type  of 

organization,  and  the  collective  bargaining,  of  employees  of  other  employers 
in  the  same  industry;  (4)  the  relationship  between  any  proposed  unit  or  units 
and  the  employer' s organization,  management,  and  operation  of  his  business, 
including  the  geographical  location  of  the  various  plants  or  parts  of  the 
system;  and  (5)  the  skill,  wages,  working  conditions,  and  work  of  the  em- 
ployees. When  all  the  unions,  or  the  only  bona  fide  labor  organization,  in- 
volved, request  the  Board  to  find  that  the  employees  in  one  or  several  but 
not  all  of  the  plants  of  one  employer,  constitute  an  appropriate  unit,  if 
20  this  proposed  unit  corresponds  with  the  present  extent  of  organization  of 
employees,  the  Board  generally  finds  such  a unit  appropriate,  despite  the 
claim  of  the  company  that  the  employer-wide  unit  is  appropriate.  To  find 
otherwise  would  often  be  to  deny  to  the  employees  any  representative  for  the 
purposes  of  collective  bargaining  until  all  the  employees  of  the  company  had 
been  organized.  The  Board  has  pointed  out  in  such  cases  that  whenever  some 
union  requests  an  employer- wide  unit  and  has  organized  to  that  extent,  the 
Board  may  then  designate  the  wider  unit.  * * * 

In  determining  whether  or  not  to  group  the  employees  of  several 
30  employers  into  one  bargaining  unit,  the  Board  has  distinguished  between  com- 
peting and  independently  controlled  companies  and  companies  interrelated 
through  stock  ownership  and  commonly  controlled  and  operated.  The  Board  has 
treated  the  latter  as  a single  employer  and  has  followed  the  principles 
’applicable]  in  determining  an  appropriate  bargaining  unit  or  units.  In  such 
cases  the  Board  has  refused  to  reject  a unit  as  inappropriate  merely  because 
ohe  employees  of  more  than  one  employer  are  included.  * * * 

In  the  case  of  independent  and  competing  companies,  the  Board  has 
grouped  the  employees  of  such  companies  into  one  bargaining  unit  only,  where 
40  vhere  exists  an  association  of  employers  or  other  employers'  agent,  exer- 
cising employer  functions,  with  authority  from  the  employers  to  bargain 
collectively  and  enter  into  binding  agreements  with  labor  organizations,  and 
where  the  history  of  collective  bargaining  has  been  upon  a multiple  employer 
basis.  In  the  absence  of  such  an  association  or  common  agent,  the  Board  has 
refused  to  find  a multiple- employer  unit  appropriate.  If  such  an  association 
;r  agent  exists,  tho  Board  has  adopted  the  wide  unit  only  when  the  history 
of  collective  bargaining  in  the  industry  shows  the  necessity  and  desirability 
cf  such  a unit  from  the  standpoint  of  effective  collective  bargaining  and 
oeaceful  labor  relations. 

50 

[See,  also,  Ninth  Annual  Report  of  the  National  Labor  Relations 
Board  (19^5),  pp.  3^-35.  ] 

[Subsidiary  to  the  main  " appropriate  unit"  problems  of  craft  versus 
industrial  unit,  single  versus  multiple  plant  unit,  and  single  versus 
multiple  employer  unit,  are  important  issues  of  inclusion  or  exclusion  of 
various  categories  of  employees  within  a unit  deemed  appropriate.  For 
example,  should  office  workers  ever  be  included  in  an  industrial  unit  with 
production  workers?  Is  the  position  of  factory  clerical  workers  different 
60  in  this  respect  from  that  of  office  workers?  What  disposition  should  be 
made  of  watchmen,  guards,  janitors  and  maintenance  men  so  far  as  inclusion 
cr  exclusion  in  an  industrial  unit  is  concerned?  Cf . Third  Annual  Report 
cf  the  National  Labor  Relations  Board  (1939),  pp.  lt$+  at  seq. ; "With  regard 
to  office  employees,  the  Board  has  followed  the  practice  of  excluding  them 
from  plant  units  where  no  showing  has  been  made  that  their  inclusion  is 
desirable.*  * * 

Office  workers  have  been  excluded  even  where  the  only  union  or 
unions  involved  desired  their  inclusion.  * * * 

The  case  of  clerical  employees  who  work  in  a factory,  in  close 
70  contact  with  manual  workers,  differs  somewhat  from  that  of  office  employees. 
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The  Board  has  held  that  the  interests  of  such  employees  do  not  differ  so 
greatly  from  those  of  production  and  maintenance  employees  as  to  warrant 
their  separation  from  the  latter,  where  the  only  union  or  unions  involved 
desire  their  inclusion  in  one  unit,  even  though  the  employer  desires  their 
exclusion.  However,  where  the  only  union  involved  wants  such  employees  ex- 
cluded, or  where  one  union  desires  such  exclusion,  and  another  does  not, 
it  has  "been  the  practice  of  the  Board  to  exclude  them,  unless  sufficient 
reasons  are  given  to  show  that  the  employees  in  question  should  he  included 
is*  the  plant  unit. 


The  considerations  above  described  as  applicable  to  factory  clerks 
have  been  generally  considered  as  applicable  also  to  timekeepers. 


In  several  cases  the  Board  has  found  that  salesmen  who  operate  in 
large  part  outside  of  an  employer' s office  or  plant  have  interests  requiring 
their  exclusion  from  a unit  which  includes  primarily  manual  workers.  How- 
ever, salesmen  have  been  included  in  one  unit  with  other  employees  where  the 
only  unions  involved  included  them  among  their  membership,  or  where  the 
20  other  employees  in  the  unit  were  primarily  white-collar  workers  and  there  was 
a close  interconnection  between  the  work  of  the  salesmen  and  that  of  the 
other  employees,  or  where  the  salesmen  spent  most  of  their  time  in  the  em- 
ployer' s place  of  business,  doing  work  alongside  the  other  employees. 

With  regard  to  maintenance  employees,  the  Board  has  held  that  where 
the  only  union  involved  desired  their  exclusion  from  a unit  for  production 
workers,  they  would  be  excluded;  but  where  one  of  two  unions  desired  such 
exclusion  and  the  other  did  not,  in  the  absence  of  any  showing  of  a sub- 
stantial difference  between  the  production  and  maintenance  employees,  they 
30  would  be  included  in  one  unit. 

Watchmen,  guards,  janitors,  and  the  like  are  usually  excluded  from  a 
unit  consisting  of  ordinary  employees,  particularly  where  such  exclusion  is 
demanded  by  the  only  unions  involved.  This  is  likewise  the  case  where  one 
union  argues  for  such  exclusion  and  another  opposes  it.*  * * 


However,  where  all  parties  are  agreed  that  watchmen  should  be  in- 
cluded in  a bargaining  unit,  or  where  only  the  employer  contends  that  they 
should  be  excluded,  they  are  ordinarily  included.  * * * 

40 

The  Board  has  held  that  shipping  and  receiving- room  employees  may 
be  excluded  from  a bargaining  unit  for  production  employees  where  all  parties 
are  agreed  on  such  exclusion,  or  where  the  only  union  involved  desires  such 
exclusion,  but  the  employer  does  not. 

The  Board  has  held  in  many  cases  that  employees  with  special  tech- 
nical training  will,  not  usually  be  included  in  one  unit  with  ordinary  pro- 
duction employees.  * * * The  Board  has  accordingly  held  that  normally 
engineers  and  draftsmen,  chemists,  and  other  technical  employees,  should  be 
1 excluded  from  a plant  unit. 

Laboratory  employees,  by  virtue  of  special  training  or  the  fact  that 
their  work  is  entirely  separate  from  that  of  other  employees,  are  usually 
considered  as  having  interests  distinguishing  them  from  the  latter.  Where 
it  appears,  however,  that  in  fact  their  work  is  of  a more  or  less  mechanical 
nature,  requiring  little  or  no  skill,  they  may  be  included  in  a plant  unit. 

* * * 


Finally,  the  Board  has  held  that  doctors  and  nurses  and  messengers 
6f  have  interests  which  are  sufficiently  dissimilar  from  those  of  ordinary 

production  workers  to  warrant  their  exclusion  from  a unit  composed  chiefly 
of  the  latter.";  and  see  also.  Tenth  Annual  Report  of  the  National  Labor 
Relations  Board  (19^-6),  pp.  35:  " fit  is  a long  established  rule  of  the 
Board]  that  supervisory  employees  who  are  vested  with  the  authority  to  hire, 
promote,  discharge,  discipline,  or  otherwise  effect  changes  in  the  status 
of  employees,  or  effectively  recommend  such  action,  are  not  properly  in- 
cluded in  bargaining  units  comprising  their  subordinates.  Departure  from 
this  policy  is  sanctioned  only  in  certain  rare  in stances- -not ably,  in  the 
maritime  and  printing  trades--where  there  exists  a tradition  of  collective 
bargaining  on  behalf  of  supervisors  as  components  of  the  subordinate  group. 
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Also  excluded  from  bargaining  units  of  other  employees,  are  "confidential" 
personnel,  defined  as  those  who  in  the  course  of  their  employment  acquire 
confidential  information  relating  directly  to  the  problem  of  labor  relations. 
The  Board  has  adhered  to  the  view  that  plant  guards,  whether  or  not  they 
are  militarized  or  monitorial,  may  constitute  appropriate  bargaining  units, 
and  be  represented  by  the  same  union  as  the  one  which  represents  other  em- 
ployees of  the  same  employer.  However,  the  Board  segregates  monitorial 
plant-protection  employees — those  who  police  and  are  required  to  report  the 
10  misdemeanors  of  other  employees--in  separate  units,  regardless  of  mili- 
tarization. Contentions  that  timekeepers,  nurses,  inspectors,  and  similar 
occupational  groups  should  be  considered  as  confidential,  supervisory,  or 
"managerial",  have  regularly  been  rejected."] 

[Cf . the  following  illustrative  cases  on  the  appropriate  bargaining 
unit:  (a)  history  of  collective  bargaining  considered:  Order  of  Railway 
Conductors  v.  Toronto,  Hamilton  & Buffalo  Ry.  Co.  (1946"),  1 D .L.S . 7-6o4; 
Winnipeg  Electric  Employees  Federated  Council  v.  Winnipeg  Electric  Co.  and 
International  Brotherhood  of  Electrical  Workers,  Locals  435  and  1037  (1946), 
20  1 D .L.S . 7-627. 

(b)  "community  of  interest"  factor  in  fixing  extent  of  craft  unit: 
Federation  of  Civic  Employees  Central  Council  v.  Winnipeg  Hydro  Electric 
System  (1946) 1 D.L.S.  7-628, 

(c)  "community  of  interest"  factor  in  establishing  plant  unit  of 
small  employee  force:  Western  Grocers  Ltd,  v.  Retail  Clerks  Protective 
Association  (1944),  1 D.L.S.  7“508. 

30  (d)  office  employees  as  separate  unit:  Northern  Electric  Co.  Ltd, 

v.  United  Telephone  Workers  of  Canada,  Local  4 (1946),  1 D.L.S.  7”667; 

United  Automobile,  Aircraft  8c  Agricultural  Implement  Workers  of  America  v. 

Corbin  Lock  Co.  of  Canada  Ltd,  (1944 f.  1 D.L.S.  7-H09* 

(e)  inappropriateness  of  small  non-craft  subdivision  of  large  body 
•f  employees:  David  Spencer  Ltd,  v.  Retail  Meat  Employees'  Federal  Union, 
Local  222  (1946),  1 D.L.S.  7-671. 

(f)  subdivision  of  employer  unit:  Sydney  & Louisburg  Ry.  Co.  v. 

40  United  Mine  Workers  »f  America,  District  26  (19^5) » 1 D.L.sT  7-551»~ 

(g)  employer  unit:  International  Typographical  Union  v.  Southam  Co. 
Ltd.  (1946),  1 D.L.S.  7-629. 

(h)  appropriateness  of  multiple  employer  unit:  Canada  Coal.  Ltd.  , et 
al  v.  International  Union  of  Operating  Engineers,  Local  793  '(19^8),  1 D.L.S. 

7-631. 

(i)  segregation  of  craft  group  from  wider  unit  already  represented 
5»  by  a trade  union:  Local  2QQ,  UAW-CIO  v.  Ford  Motor  Company  of  Canada  Ltd. 

and  Local  944,  International  Union  of  Operating  Engineers  (1946),  1 D.L.S. 
7-623;  Local  882,  International  Union  of  Operating  Engineers  v.  Local  1-85, 
International  Woodworkers  of  America  and  Albemi  Pacific  Lumber  Co~.  (1946), 

1 D.L.S.  7-639;  Canadian  Air  Line  Dispatchers  Association  v.  Canadian  Pacific 
Airlines  Ltd,  and  Order  of  Railroad  Telegraphers,  System  Division  No.  7 

(l94&),  1 D.L.S.  7-669;  United  Steelworkers  of  America,  Local  lftfo4  v~ 

Dominion  Steel  & Coal  Corp.  and  Bricklayers,  etc.,  Union  of  America,  No. 2 

(1947),  1 D.L.S.  7-676. 

60  (j)  unit  covering  all  centres  of  operation  of  transportation  or 

communications  industry:  Western  Canadian  Greyhound  Employees  Union  v. 

Western  Canadian  Greyhound  Lines  Ltd!  (1945).  1 D.L.S.  7-563:  Brotherhood 
of  Railway  Trainmen  v.  Esquimalt  & Nanaimo  Ry.  (1945),  1 D.L.S.  7-572; 
Brotherhood  of  Railway  8c  Steamship  Clerks  v.  C ,P.R.  (1946),  1 D.L.S.  7“6ll; 
Local  Union  l44'6,  International  Brotherhood  «f  Electrical  Workers  v. 

Canadian  Broadcasting  Corp.  (1946) , 1 D.L.S.  7~6l4. 

(k)  unit  of  "professional"  employees:  Quebec  Federation  of  Profes- 
sional Employees,  Unit  No.  3 v.  Bell  Telephone  Co.  of  Canada  Ltd.  (1946), 

7§  1 D.L.S.  7-634;  Toronto  Hydro-Electric  System  of  Employee-Professional 
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Engineers  and  Assistants,  Unit  No.  1 v.  Toronto  Hydro  Electric  System 
(1946),  1 D.L.S.  7-637;  Quebec  Federation  of  Professional  Employees  in 
Applied  Science  and  Research.  Unit  No.  4 v.  Canadian  Broadcasting  Corp. 
tl946),  1 D.L.S.  7-661. 

(1)  exclusion  of  "supervisory"  employees  from  designated  unit: 
Halifax  Civic  Employees’  Federal  Union  No,  143  v,  Hal  if  ape  (1946),  1 D.L.S. 
7-649;  Local  Ho,  1,  Industrial  Union  of  Veneer  Workers  v.  Canada  Veneers 
10  Ltd.  (1946).  1 D.L.S.  7-697;  Canadian  National  Telegraph  Unit  No.  1,  Federa- 
tion of  Employee-Professional  Engineers  and  Assistants  v.  Canadian  Rational 
Telegraph  Co.  (1947),  1 D.L.S. ' 7 - 69~9Vlnternatlonal  Brotherhood  of  Paper 
Mahers,  Kapuskasing  Foremen's  Local  No.  923  v.  Spruce  Falls  Power  & Paper 
Co.  Ltd.  (1947),  1 D.L.S.  7-1301. 

See,  also,  as  to  exclusions  from  a designated  unit;  Brotherhood  of 
Railway  & Steamship  Clerks  v.  Searle  Grain  Co,  Ltd.  (1949),  1 D.L.S.  f"570 
(assistant  foreman  included*  watchmen  sworn  as  policemen  excluded);  United- 
Electrical,  Radio  & Ms.chine  Workers  of  America  v.  Canadian  Uestinghouse  Co. 
Ltd.  (1947),  1 D.L.S.  7-I329  (watchmen  sworn  as  special  constables  held  to 
20  be  "employees"  but  excluded  from  unit  of  production  workers);  Halifax  Civic 
Employees'  Federal  Union  No.  143  v.  Halifax  (1946),  1 D.L.S.  7-649  (dentists, 
dental  assistants,  bailiff  and  solicitors  excluded  from  unit  of  municipal 
administrative  employees).] 

Who  is  an  "Employee" 

Labour  Relations  Act,  1949  (N.B.),  c,  4l 
30  Section  2(1).  In  this  Act,  unless  the  context  otherwise  requires, 

(e)  "employee"  means  a person  employed  by  an  employer  to  do 
skilled  or  unskilled  manual,  clerical  or  technical  work;  but  does  not 
include 

(i)  a person  employed  in  a confidential  capacity  or  having 
authority  to  employ  or  discharge  employees;  or 

(ii)  a person  employed  in  domestic  service,  agriculture, 

40  horticulture,  hunting  or  trapping. 

Trade  Union  Act,  1944  (Sa.sk.  2nd  sess.),  c.  69 
Section  2.  In  this  Act,  the  expression: 

9.  "employee"  means  any  person  in  the  employment  of  an  employer, 
except  any  person  having  authority  to  employ  or  discharge  employees  or 
regularly  acting  on  behalf  of  management  in  a confidential  capacity,  and 
90  includes  any  person  on  strike  or  locked  out  in  a current  labour  dispute 
who  has  not  secured  permanent  employment  elsewhere. 

Labour  Relations  Act,  1944  (Que.),  c.  30 

Section  2.  In  this  act  and  in  its  application,  unless  the  context  requires 
otherwise,  the  following  words  and  expressions  have  the  meaning  hereinafter 
given  to  them: 

60 

a.  "Employee"  means  any  apprentice,  -unskilled  labourer  or  workman, 
skilled  workman  or  journeyman,  artisan,  clerk  or  employee,  working  indivi- 
dually or  in  a crew  or  in  partnership;  but  it  does  not  include: 

1.  persons  employed  as  manager,  superintendent,  foreman,  or  repre- 
sentative of  an  employer  in  his  relations  with  his  employees; 

2 . the  directors  and  managers  of  a corporation; 

70  3*  any  porson  belonging  to  one  of  the  professions  contemplated 
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in  chapters  262  to  275,  or  admitted  to  the  study  of  one  of  such  pro- 
fessions; 

4.  domestic  servants  or  persons  employed  in  an  agricultural  ex- 
ploitation. 


1# 


National  Labor  Relations  Act,  1935  (U.S.),  c,  372. 
Section  2.  When  used  in  this  Act-- 


(2)  The  term  "employer"  includes  any  person  acting  in  the  interest 
of  an  employer,  directly  or  indirectly,  hut  shall  not  include  the  United 
States,  or  any  State  or  political  subdivision  thereof,  or  any  person  sub- 
ject to  the  Railway  Labor  Act,  as  amended  from  time  to  time,  or  any  labor 
organization  (other  than  when  acting  as  an  employer),  or  anyone  acting  in 
the  oapacity  of  officer  or  agent  of  such  labor  organization. 

20  (3)  The  term  "employee"  shall  include  any  employee,  and  shall  not 

he  limited  to  the  employees  of  a particular  employer,  unless  the  Act  ex- 
plicitly states  otherwise,  and  shall  include  any  individual  whose  work  has 
ceasod  as  a consequence  of,  or  in  connection  with,  any  current  labor  dispute 
or  because  of  any  unfair  labor  practice,  and  who  has  not  obtained  any  other 
regular  and  substantially  equivalent  employment,  but  shall  not  include  any 
individual  employed  as  an  agricultural  laborer,  or  in  the  domestic  service 
of  any  family  or  person  at  his  home,  or  any  individual  employed  by  his 
parent  or  spouse. 


30 

INTERNATIONAL  BROTHERHOOD  OF  PAPER  MAKERS , KAPUSRAS IN G-  FOREMEN ' S LOCAL 
NO.  52 S v.  SPRUCE  FALLS  POWER  & PAPER  CO.  LID."  In  the  Ontario  Labour  Re- 
lations Board.  19^7*  1 D.L.S,  7-1301. 

THE  BOARD  (by  a majority):  Petition  for  certification  of  bargain- 
ing representatives.  The  matter  was  referred  to  Mr.  P.  M.  Draper,  referee, 
pursuant  to  Rule  18(1)  and  the  report  of  the  referee  discloses  that,  subject 
to  the  question  as  to  whether  the  persons  affected  by  the  petition  are 
"employees"  within  the  meaning  of  the  Regulations,  the  parties  are  in  agree- 
40  ment  that  an  appropriate  bargaining  unit  would  comprise  all  salaried  fore- 
men in  th*  following  departments,  namely,  finishing  room,  electrical,  rail- 
road, laboratory,  ground  wood,  steam,  rossing  room,  maintenance,  sulphite, 
plant  and  warehouse.  The  referee's  report  further  discloses  that  all  of 
the  35  persons  in  the  aforementioned  unit  are  members  of  the  petitioning 
union,  3^  of  them  being  dues-paying  members.  The  questions  before  the  Board 
are  therefore  (i)  whether  the  persons  affected  are  "employees"  within  the 
meaning  of  the  Regulations,  and  (ii)  whether  the  proposed  bargaining  unit 
is  appropriate. 

50  The  term  "employee"  is  defined  by  the  Regulations  (section  2(l)(f) 

[of  P.C.  1003,  as  amended])  as  a person  employed  by  an  employer  to  do 
skilled  or  unskilled  manual,  clerical  or  technical  work;  but  it  does  not 
include  a person  employed  in  a confidential  capacity  or  having  authority  to 
employ  or  discharge  employees.  If  the  persons  concerned  in  this  application 
have  authority  to  employ  or  discharge  employees,  there  could  be  no  possible 
answer  to  the  argument  of  the  respondent  company  that  the  petitioner  is  not 
entitled  to  certification.  The  fact  is,  however,  that  even  if  wo  accept 
the  evidence  presented  on  behalf  of  the  respondent  in  this  regard,  the  per- 
sons concerned  have  only  the  power  to  recommend  hiring  or  discharge,  final 
6^  authority  being  vested  in  the  personnel  department  of  the  company.  * * * 

It  has  been  ably  argued  before  us  on  numerous  occasions  that  author- 
ity to  recommend  hiring  and  firing  is  for  the  purpose  of  the  Regulations 
equivalent  to  all  intents  and  purposes  to  authority  to  hire  and  fire.  In 
our  opinion,  such  a contention  finds  no  support  in  the  language  of  the 
clause  which  is  in  this  respect  clear  and  precise;  it  is  in  no  sense  ambigu- 
ous. Reference  may  be  had  to  the  decision  of  the  majority  of  the  National 
Board  in  the  Firebosses  case,  D.L.S.  7-535 • In  this  connection,  it  is  not 
without  significance  that  the  Regulations  were  passed  at  a time  when  the 
70  National  Selective  Service  Civilian  Regulations,  which  sharply  curtailed  the 
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right  even  of  the  employer  himself  to  engage  or  dismiss  an  employee , were 
in  operation.  Nevertheless,  with  the  knowledge  of  these  Regulations  which 
the  authors  of  the  Wartime  Labour  Relations  Regulations  undoubtedly  must 
have  had,  they  failed  to  exclude  persons  who  have  authority  to  recommend 
hiring  and  discharge  as  distinguished  from  persons  who  actually  have  author- 
ity to  employ  or  discharge.  In  view  of  these  circumstances,  the  ordinary 
rule  of  statutory  construction — exclusio  unius , inclusio  alt er iu s- -make s 
the  position  of  the  respondent  untenable  in  this  respect. 

11 

Can  the  salaried  foremen  in  this  case  be  excluded  on  the  ground  that 
they  are  persons  employed  in  a confidential  capacity?  It  has  been  argued 
that  persons  employed  in  a supervisory  capacity  or  having  authority  to 
discipline  employees  should  ipso  facto  be  deemed  to  be  persons  employed  in  a 
confidential  capacity.  If  this  contention  were  valid,  it  would  follow  that, 
although  the  authors  of  the  legislation  saw  fit  to  exclude  persons  with 
authority  to  hire  and  fire  by  express  words,  they  intended  to  exclude  per- 
sons with  lesser  authority  only  through  the  use  of  the  term  "confidential", 
a word  of  uncertain  meaning.  Such  a construction  is  unwarranted,  especially 
20  in  view  of  the  history  of  the  legislation.  The  Wartime  Labour  Relations 
Regulations  were  enacted  by  the  federal  government  to  provide  a national 
labour  code  for  the  whole  of  Canada,  and  the  federal  government  expressly 
invited  the  provincial  legislatures  to  bring  within  the  provisions  of  the 
code  those  industries  which  remained  under  exclusive  provincial  legislative 
jurisdiction.  In  these  circumstances  it  is  not  unreasonable  to  assume  that 
the  authors  of  the  Regulations  must  have  had  before  them  the  relevant  pro- 
vincial legislation  at  the  time  when  they  were  drafting  the  Wartime  Labour 
Relations  Regulations.  It  is  therefore  worthy  of  note  that,  although  the 
Ontario  Collective  Bargaining  Act  excluded  from  the  operation  of  the  Act 
30  persons  acting  on  behalf  of  an  employer  in  a supervisory  capacity  or  having 
authority  to  discipline  employees,  the  Wartime  Labour  Relations  Regulations 
omitted  all  references  to  these  two  categories  of  persons.  The  only  in- 
ference which  in  our  opinion  may  legitimately  be  dram  from  this  omission 
is  that  no  person  is  deprived  of  employee  status  solely  because  he  is  a 
person  acting  on  behalf  of  the  employer  in  a supervisory  capacity  or  be- 
cause he  is  a person  having  authority  to  discipline  employees. 

Do  foremen  fall  into  the  "confidential"  category  for  reasons  other 
than  that  they  act  on  behalf  of  an  employer  in  a supervisory  capacity  or 
1+0  that  they  have  authority  to  discipline  employees?  In  the  case  of  Foremen' s 
Guild  v.  Ford  Motor  Company  of  Canada  Limited,  D.L.S.  7-II9O,  the  minority 
of  the  members  of  this  Board  adopted  the  language  of  the  registrar  of  the 
Ontario  Labour  Court  who  held  that  persons,  who  by  the  nature  of  their 
duties  are  "under  the  special  guidance  and  cane  of  and  have  an  intimate 
relation  with  management" , are  persons  employed  in  a confidential  capacity 
(United  Automobile  Workers,  Local  2l+0  v.  Ford  Motor  Car  Company  of  Canada, 
Ltd. , 3 D.L.S.  77-1035.)  That  definition  has  also  been  cited,  apparently 
with  approval,  by  the  majority  of  the  National  Board  in  the  Firebosses  case 
( supra ) . 

50 

In  order  to  assist  us  in  determining  whether  foremen  are  in  the 
special  position  outlined  above,  let  us  examine  the  history  of  foremen  in 
relation  to  trade  unionism  and  collective  bargaining  and  their  relations  to 
management  in  the  present  day  industrial  set-up.  A study  prepared  by  the 
United  States  Bureau  of  Labor  Statistics  in  19^3 , entitled  Union  Membership 
and  Collective  Bargaining  by  Foremen,  found  that  there  were  at  that  time 
"29  unions  which  permitted,  and  in  some  cases,  required  membership  of  fore- 
men in  the  same  union,  as  production  workers."  "Foremen  membership  in 
unions  and  the  inclusion  of  foremen  under  agreements  covering  production 
60  workers  are  general  in  the  printing  and  building  trades,  in  the  metal  trades 
insofar  as  they  operate  on  a craft  basis,  in  many  of  the  railroad  trades, 
and  to  a greater  or  lesser  extent,  among  the  teamsters,  longshoremen,  and 
others."  "Separate  organization  by  supervisory  groups  has  long  been  the 
practice  in  the  maritime  industry,  in  parts  of  the  railroad  industry,  and 
in  the  Postal  Services."  * * * 

Unionization  of  foremen  in  the  mass  production  industries  in  the 
United  States  as  well  as  in  Canada  is  a phenomenon  of  more  recent  origin. 

In  a majority  of  such  industries,  foremen  do  not  belong  to  the  unions  in 
7#  which  production  employees  are  organized  and,  in  most  instances,  foremen  are 
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expressly  excluded,  from  the  collective  agreements  covering  the  production 
■workers.  Nevertheless,  a number  of  industrial  trade  unions,  including  the 
International  Brotherhood  of  Paper  Makers,  the  International  Union  of  Mine, 
Mill  and  Smelter  Workers,  and  the  International  Association  of  Machinists, 
accept  foremen  as  members,  and  several  unaffiliated  unions  composed  entire^ 
of  foremen  have  recently  been  organized.  Unionization  of  employees  of  super- 
visory grades  Is  also  becoming  fairly  common  in  Great  Britain,  end  one  such 
union  affiliated  with  the  Trades  Union  Congress,  the  Association  of  Super- 
10  visory  Staffs  and  Engineering  Technicians,  includes  in  its  ranks,  tech- 
nicians, planning  and  production  engineers,  and  personnel  managers  in  en- 
gineering, shipbuilding  and  transport. 

The  factors  which  have  led  foremen  to  organize  and  to  seek  collective 
bargaining  rights  are  well  set  out  in  the  dissenting  judgment  of  Mr.  H.  A. 
Millie,  Chairman  of  the  National  Labor  Relations  Board  of  the  United  State^ 
in  Re  Maryland  Drydock  Company  and  Local  3^  of  the  Industrial  Union  of 
America  and  Shipbuilding  Workers  of  America,  (19^3)  ^9  N.L.R.B.  733,  at  pp. 

7^7-8: 

20 

Comparing  their  own  position  with  that  of  the  organized 
rank  and  file,  they  feel  their  own  insecurity,  lack  of  protection 
against  arbitrary  discharges,  and  lack  of  seniority  rights.  A 
man  promoted  to  a foreman’ s position,  if  he  did  not  make  good, 
would  ordinarily  be  fired  rather  than  demoted  back  to  his 
original  Job.  Individual  bargaining  has  not  removed  dissatis- 
faction over  inequalities  in  pay,  as  between  foremen,  and  be- 
tween foremen  and  men  under  them,  who  sometimes,  on  hourly 
rates  and  overtime,  make  more  than  their  foremen.  A sense  of 
30  injustice  as  to  pay  for  overtime  appears  frequently.  Foremen 

have  a sense  of  grievance  over  their  treatment,  in  comparison 
with  that  of  the  rank  and  file  with  powerful  organizations 
behind  them.  They  foel  that  they  are  not  treated  with  proper 
respect  by  superintendents  in  the  presence  of  workers,  and 
the  management  fails  to  back  up  foremen  in  their  decisions. 

They  feel  that  their  point  of  view  and  problems  are  disre- 
garded in  the  existing  collective  bargaining  systems;  that 
they  do  not  learn  of  decisions  made  in  collective  bargaining 
conferences  as  soon  as  do  the  men  under  them;  that  individual 
bargaining  is  an  inadequate  method  of  handling  their  own 
problems.  They  feel  the  need  for  organization  of  their  own, 
both  to  deal  with  management  on  their  own  problems,  and  to 
present  the  foremen1 s side  of  the  case  in  matters  affecting 
foremen,  men  and  management. 


50 


6o 


The  opposing  points  of  view  as  to  the  wisdom  of  granting  bargaining 
rights  to  foremen  are  well  summarized  in  the  Maryland  Drydock  case  ( supra) . 
The  reasoning  of  the  majority  (Messrs.  G.  D.  Reilly  and  J,.  M.  Houston)  is 
as  follows: 


We  are  not  unmindful  of  the  argument  advanced  by  counsel 
for  the  Union  that  the  development  of  mass  production  industry 
has  stripped  foremen  of  much  of  their  plenary  authority  and  mana- 
gerial discretion  which  was  theirs  in  an  earlier  day.  Nor  are 
we  unaware  that  the  impetus  towards  foremen  organizations  stems 
largely  from  a desire  to  re-establish  the  bargaining  power  of 
foremen  commensurate  with  the  growth  of  employee  self- organi- 
zation. Likewise  it  may  be  conceded  that  the  position  of  super- 
visors would  be  improved  if  the  provisions  of  the  Act  were  ex- 
tended to  facilitate  collective  bargaining  by  these  groups. 

We  are  now  persuaded  that  the  benefits  which  supervisory  em- 
ployees might  achieve  through  being  certified  as  collective 
bargaining  units  would  be  out-weighed  not  only  by  the  dangers 
inherent  in  the  commingling  of  management  and  employee  functions, 
but  also  in  its  possible  restrictive  effect  upon  the  organi- 
zational freedom  of  rank  and  file  employees.  It  is  not  neces- 
sary to  elaborate  at  length  on  either  of  these  points. 


70 


The  very  nature  of  a foreman1  s duties  make  him  an 
instrumentality  of  management  in  dealing  with  labor.  The  duty 
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of  supervision  with  which  h©  is  principally  charged  implies 
a delegation  of  authority  with  respect  of  the  selection, 
promotion,  and  discharge  of  the  workers  in  his  section.  Al- 
though the  delegation  of  authority  is  no  longer  plenary  in 
modem  factories  which  have  a central  personnel  system,  there 
is  no  doubt  that  even  the  function  of  advising  or  recommen- 
ding action  with  regard  to  personnel  is  sufficient  to  command 
respect  and  instill  foar  in  the  minds  of  subordinates.  To 
10  hold  that  the  National  Labor  Relations  Act  contemplates  the 

representation  of  supervisory  employees  by  the  same  organi- 
zations which  might  represent  the  subordinates  would  be  to 
view  the  statute  as  repudiating  the  historic  prohibition  of 
the  common  law  against  fiduciaries  serving  conflicting  in- 
terests. 

The  Board  has  consistently  taken  the  position  that 
the  actions  of  supervisory  employees  in  encouraging  or  dis- 
couraging employee  organization  are  attributable  to  manage- 
20  ment.  It  has  been  ably  argued  before  us  that  in  these  cases 

the  Board  infers  from  the  evidence  that  such  interference  by 
supervisors  is  merely  a translation  and  effectuation  of  the 
policies  of  higher  management,  and  that  consequently  a con- 
trary rule  might  be  appropriate  where  It  appears  that  super- 
visors are  dealing  with  management  at  arm' s length.  But 
imputation  to  management  of  liability  for  the  conduct  of  its 
supervisors  arises  not  from  the  mere  inference  that  foremen 
reflect  company  policy  but  also  by  virtue  of  the  fact  that 
full-fledged  supervisors  constitute  management  in  the  eyes 
30  of  their  subordinates.  If  they  who  are  in  a position  to  im- 

pose penalties  or  dispense  favor  were  free  to  participate 
in  the  choice  of  collective  bargaining  agents  by  their  sub- 
ordinates, that  full  freedom  of  choice  which  the  Act  protects 
would  soon  disappear 

The  legislative  history  of  the  National  Labor  Relations 
Act  indicates  that  the  conditions  which  prevail  in  the  mass 
production  industries  were  the  primary  factors  which  led  to 
its  enactment.  In  these  industries  it  was  traditionally 
40  recognized  by  all  parties  that  the  interests  of  foremen  lay 

predominantly  with  the  management  groups.  We  are  of  the 
opinion  that  in  the  present  stage  of  industrial  administra- 
tion and  employee  self-organization,  the  establishment  of 
bargaining  units  composed  of  supervisors  exercising  subs- 
tantial managerial  authority  will  impede  the  process  of 
collective  bargaining,  disrupt  established  managerial  and 
production  techniques  and  militate  against  the  effectuation 
of  the  policies  of  the  Act.  * * * 

50  Up  until  19^2,  the  National  Labor  Relations  Board  in  the  United 

States  had  generally  excluded  employees  of  supervisory  rank  from  bargaining 
units  composed  of  production  employees.  In  that  year,  the  majority  of  the 
Board  (Messrs.  H.  A.  Millis,  Chairman,  and  W.  D.  Leiserson)  held  units  com- 
posed of  supervisory  employees  to  be  appropriate  for  collective  bargaining, 
the  third  member  of  the  Board  (Mr.  G.  D.  Reilly)  dissenting  (Re  Union 
Collieries  Coal  Company  and  Mine  Officials'  Union  of  America,  (194-2)  Ml 
N.L.R.B.  169;  Re  Godchaux  Sugars,  Inc,  and  United  Sugar  Workers,  Local  In- 
dustrial Union  No.  1186,  C.lTo.,  (1942)  ll-  N.L.R.B.  874).  * * * 

60  Shortly  thereafter,  the  Board  (now  consisting  of  Messrs.  H.  A. 

Millis,  Chairman,  and  G.  D.  Reilly  and  J.  M.  Houston)  reconsidered  its 
position  in  the  matter  and  by  a majority  (the  Chairman  dissenting)  held  that 
a unit  consisting  of  supervisory  employees  was  not  appropriate  for  collec- 
tive bargaining- -Maryland  Drydock  case  (supra) . * * * However,  it  is 
interesting  to  note  that,  oven  though  they  hold  that  units  composed  entirely 
of  supervisory  employees  were  not  appropriate  for  collective  bargaining, 
the  majority  of  the  Board  in  the  Maryland  Drydock  case  took  care  to  recognize 
the  status  already  attained  by  foremen  in  industries  other  than  the  mass 
production  industries.  "We  rocognize  that  the  practice  of  various  craft 
70  unions,  notably  in  the  printing  and  maritime  trades,  has  been  to  admit 
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foremen  to  membership  and  to  Include  them  under  collective  agreements. 

This  practice  arose  long  before  the  adoption  of  the  National  Labor  Relations 
Act  and  operates  independently  of  the  sanction  of  its  provisions.  While  it 
may  be  assumed  that  the  long  history  of  union  affiliation  by  foremen  engaged 
in  these  crafts  has  brought  accommodation  by  both  employers  and  employees , 
the  Board  has  almost  invariably  excluded  foremen  from  bargaining  units,  even 
in  these  trades.  In  so  doing,  however,  we  have  not  intended,  and  we  do  not 
intend  to  disrupt  the  rights  which  such  supervisors  may  have  obtained  under 
10  collective  agreement s."  * * * 

The  National  Labor  Relations  Board*  s refusal  to  accord  collective 
bargaining  rights  to  unions  composed  of  supervisory  employees  did  not  end 
attempts  by  such  employees  to  attain  such  rights  in  another  fashion.  Between 
June  19,  19^3,  snd  December  11,  19^3,  nine  cases  involving  disputes  between 
the  Foremen' s Association  of  America  and  such  major  industrial  enterprises 
as  the  Ford  Motor  Company,  Murray  Corporation  of  America,  Briggs  Manufac- 
turing Company,  Chrysler  Corporation,  Republic  Steel  Corporation,  Maryland 
Drydock  Company,  Packard  Motor  Car  Company,  Bohn  Aluminum  and  Brass  Corpora- 
20  tion  and  Baldwin  Locomotive  Works,  were  certified  by  the  Secretary  of  Labor 
and  the  United  States  Conciliation  Service  to  the  National  War  Labor  Board, 
the  certificates  stating  that  in  each  case  a labor  dispute  had  arisen  which 
threatened  substantial  interference  with  the  war  effort  and  which  could  not 
be  settled  by  collective  bargaining  or  conciliation.  That  Board  requested 
and  obtained  from  its  general  counsel  an  opinion  as  to  its  Jurisdiction,  in 
the  course  of  which  he  dealt  with  the  employee  status  of  foremen.  The 
opinion  reads  in  part  as  follows:  ((1944)  Labor  Law  Reporter  15119) 

The  concept  that  foremen  are  part  of  management  is  a 
30  perfectly  reasonable  one  when  invoked  in  its  proper  context. 

There  is  no  doubt  that  foremen  in  dealing  with  subordinate 
workmen,  either  as  a matter  of  fact  or  law,  act  on  behalf  of 
the  common  employer  who  must  accept  responsibility  for  such 
action.  In  this  respect  their  legal  relation  to  their  em- 
ployer is  that  of  agent  and  principal,  so  that,  within  approp- 
riate limits,  any  acts  they  may  perform  in  dealing  with  third 
persons  will  be  imputed  to  their  employers.  But  we  know  of  no 
authority  for  the  proposition  that  the  identity  of  the  agent 
is,  therefore,  so  merged  with  that  of  his  principal  that  con- 
40  trover sies  between  them  do  not  lend  themselves  to  Judicial  or 

quasi- Judicial  determination. 

The  fact  that  a law  suit  can  be  maintained  against  a 
principal  based  on  the  acts  of  his  agent  does  not  mean  that 
the  agent  is  on  his  own  account  without  remedy  if  his  employer 
has  wronged  him 

Moreover,  foremen,  "in  their  relation  to  their  employer" 
have  a right  to  organize  and  bargain  collectively  quite  apart 
50  from  the  protection  of  the  National  Labor  Relations  Board  Act, 

and  in  many  industries  have  exercised  that  right  for  many  years. 

The  National  Labor  Relations  Board  Act,  as  has  so  often  been 
pointed  out,  did  not  create,  but  only  sought  to  safeguard  and 
implement  the  right  of  employees  to  organize  and  bargain  collec- 
tively  The  Act  neither  superseded  nor  impaired  this  common 

law  right  but  only  made  available  machinery  for  its  protection 
and  enforcement 

We  think  it  clear. . . .that  while  foremen  are  a level  of 
60  management  in  the  limited  sense  that  their  acts  in  relation  to 

subordinate  employees  are  imputed  to  the  employer,  they  are, 
nevertheless,  employees  in  their  own  relations  to  the  employer 
and,  as  employees,  have  a "fundamental  right",  wholly  apart 
from  legislation  to  organize  and  bargain  collectively  concerning 
terms  and  conditions  of  their  own  employment 

In  September,  1944,  the  National  War  Labor  Board,  apparently  relying 
on  this  opinion,  by  resolution  unanimously  accepted  Jurisdiction  in  a dis- 
pute between  certain  coal  companies  operating  in  West  Virginia,  Pennsylvania, 
70  Alabama  and  Kentucky,  and  the  United  Clerical,  Technical  and  Supervisory 
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Employees  of  the  Mining  Industry,  Division  of  District  50,  United  Mine 
Workers  of  America,  thus  recognizing  by  implication  that  supervisory  em- 
ployees did  have  collective  bargaining  rights.  The  attitude  of  the  national 
War  Labor  Board  had  been  determined  in  part  by  a decision  of  the  National 
Labor  Relations  Board  in  Re  Boss  Manufacturing  Company  s^d  Foremen1  a Associa- 
tion of  America,  (1944)  5^>~N.L.R.B.  348,  an  unfair  practice  case,  to  the 
effect  that  supervisory  employees  were  "employees"  within  the  meaning  of  the 
National  Labor  Relations  Act.  The  National.  Labor  Relations  Board  sought  to 
10  distinguish  the  Maryland  Drydock  caa©  on  the  ground  that  it  had  there  found 
a bargaining  unit  composed  of  foremen  to  be  inappropriate  because  the 
petitioning  labour  organization  might,  following  certification,  becomo 
affiliated  with  the  organization  which  represented  the  rank  and  file  em- 
ployees, rather  than  because  supervisory  employees  were  not  "employees"  with- 
in the  meaning  of  the  National  Labor  Relations  Act.  In  the  meantime,  in 
Re  Hall  Printing  Company  and  Chicago  Mailers1  Union  No,  2 (1943)  51  N.L.E.B. 
64o,  and  in  Re~Jones  and  Laughlm  Steel  Go rporati on  and  N ational  Organization, 
Masters,  Mates  and  Pilots  of  America,  Local  25,  ( 19th ) 54  N.L.R.B.  679,  as 
well  as  in  a number  of  other  cases,  the  National  Labor  Relations  Board  held 
20  that  units  including  or  entirely  composed  of  supervisory  employees  were 

appropriate  in  industries  in  which  there  was  a history  of  collective  bargain- 
ing by  such  employees.  Finally,  in  Re  Packard  Motor  Car  Company  and  Fore- 
men1 s Association  of  America,  (1945)  61  N.L.R.B.  4,  the  National  Labor  Re- 
lations Board  reverted  to  its  earlier  position  and  held  that  a unit  composed 
of  supervisors  was  appropriate  no  matter  whether  there  was  or  was  not  a 
history  of  collective  bargaining  by  supervisory  employees  in  such  industry- - 
Mr.  Houston  who  had  agreed  with  Mr.  Reilly  In  the  Maryland  Drydock  case,  now 
joining  with  Mr.  Millis,  In  a challenging  judgment,  the  majority  declared: 

30  Since  the  decision  in  the  Maryland  Drydock  case, 

we  have  observed  with  concern  the  important  developments  in 
the  field  of  foremen  organization which,  we  believe,  re- 

quire a consideration  of  the  entire  problem.  * * * 

We  cannot  assume. .. .that  self-organization  for 

collective  bargaining  would  prove  incompatible  with  the  fore- 
men' s faithful  performance  of  his  duties.  Such  an  assumption 
is  not  only  repugnant  to  the  basic  democratic  philosophy  upon 
which  this  Act  Is  founded,  but  It  has  never  proved  valid  in 
our  experience  under  the  Act.  In  the  early  days,  the  same  fears 
were  expressed  by  employers  with  respect  to  the  fidelity  of  rank 
and  file  employees,  but  experience  has  proved  them  groundless... 

In  any  event,  there  is  nothing  in  the  statute  as  designed  or  ad- 
ministered which  protects  disloyal  or  inefficient  employees  and 
the  Company  may  always  resort  to  its  normal  disciplinary  powers 
to  insure  faithful  and  efficient  job  performance  by  its  employees 
of  all  ranks.  Moreover,  it  is  to  bo  noted  that  this  kind  of 
loyalty  is  really  not  involved  in  the  question  raised  by  the 
present  petition.  The  foremen  here  are  seeking  to  establish 
their  rights  to  bargain  collectively  with  their  employer  regard- 
ing matters  relating  to  wages,  hours  and  working  conditions.  With 
respect  to  these  matters,  the  foreman  owes  no  di’ty  of  loyalty  to 
his  omployer,  for  in  this  aspect  of  his  employment  relationship, 
he  deals  with  management  at  arm' s length  and  must  rely  ultimate- 
ly upon  his  own  bargaining  power  to  gain  concessions  just  as  any 

rank  and  file  employee We  fail  to  see  why  a foreman  is 

likely  to  perform  his  duties  less  efficiently  or  with  less 
fidelity  merely  because  he  is  bargaining  collectively  with  his 
employer  on  matters  relating  to  his  wages,  hours  and  conditions 
of  work.  Certainly,  we  cannot  now  conclude  that  this  is  true 
solely  on  tho  basis  of  the  Company' s prediction 

This  decision  was  in  effect  confirmed  in  another  proceeding  in- 
volving the  Packard  Motor  Car  Company,  with  the  Board  differently  con- 
stituted (Mr.  P.  M.  Herzog,  Chairman,  and  Mr.  J.  M.  Houston;  Mr.  G.  D. 

R e i lly  di s s ent ing ) - -Re  Packard  Motor  Car  C ompany  and  Foremen' s Association 
of  America  (1945)  64  N.L.R.B.  12 12 — in  which  the  Chairman  in  a concurring 
judgment  said  in  part: 

79 
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The  company  asserts  that  its  supervisory  employees  are 
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not  "employees"  at  all,  "but  "employers".  To  the  extent  that 
foremen  sometimes  speak  for  or  hind  a respondent  in  dealing 
with  their  subordinates,  because  then  "acting  in  the  interest 
of  an  employer",  they  are  "employers"  within  the  meaning  of 
the  Act.  Here,  however,  we  are  not  concerned  with  foremen' s 
relations  with  their  subordinates,  but  wixh  their  own  status 
vis-a-vis  the  company  that  hires,  discharges  and  compensates 
them  and  that  directs  their  work.  In  that  relation  the  company 
10  is  the  employer  and  the  foreman  the  employee;  when  they  sit  on 

opposite  sides  of  the  bargaining  table,  their  interests  are 
momentarily  adverse.  This  is  true  whether  they  bargain  collec- 
tively or  individually.  The  foroman  is  not  "acting  in  the 
interest  of  an  employer"  when  he  seeks  to  improve  his  own  work- 
ing conditions;  ho  is  acting  for  himself.  The  company  suggests 
that  the  same  man  cannot,  in  logic,  be  both  employer  and  em- 
ployee. But  "the  life  of  the  law  has  not  been  logic;  it  has 
been  experience."  High  judicial  authority  has  held  that  a 
foreman  can  bo  both  employer  and  employee;  ....the  facts  of 
20  industrial  life  have  made  him  both. .....  * * * 

The  opinions  of  the  American  tribunals  cited  above,  whether  they 
deal  with  the  interpretation  of  the  term  "employee"  or  with  the  ascertain- 
ment of  what  constitutes  on  appropriate  bargaining  unit  contain  as  thorough 
going  a survey  as  one  will  find  anywhere  of  the  issues  involved  in  the  pro- 
blem of  collective  bargaining  by  foremen.  The  views  expressed  there  are  as 
applicable  to  conditions  in  Canada  as  they  are  to  conditions  in  the  United 
States.  They  force  the  conclusion  that  while  the  foreman  may  be  under  the 
special  guidance  of  management,  nevertheless  he  does  not  have  that  intimate 
30  relation  with  management  which  we  believe  the  authors  of  the  Regulations  con- 
templated as  characterizing  the  duties  of  persons  employed  in  a confidential 
capacity  when  they  excluded  that  category  of  persons  from  the  privileges 
accorded  by  the  Regulations.  The  duties  of  a foreman  in  modern  mass  pro- 
duction industry  call  for  a high  degree  of  skill,  efficiency,  attention  to 
duty  and  honesty  of  purpose;  they  do  not  involve  anything  which  makes  them 
so  much  a part  of  management  as  to  make  collective  bargaining  on  their  part 
incompatible  with  their  duties  to  their  employers.  In  this  connection,  we 
should  not  overlook  the  fact  that  many  collective  agreements  in  the  printing 
and  construction  trades  and  in  the  maritime  industry  in  Canada  have  long 
40  covered  supervisory  employees,  a state  of  affairs  which  has  been  expressly 
recognized  by  the  Wartime  Labour  Relations  Board  (national)  itself  in  the 
Union  Steamship  case,  D.L.S.  7-519.  IT  we  were  to  reject  the  application  of 
the  petitioner  in  this  case,  we  would  in  effect  be  saying  that,  in  view  of 
the  above-mentioned  decision  of  the  National  Board,  a discriminatory  dis- 
tinction is  to  be  drawn  in  the  initial  attainment  of  bargaining  rights  be- 
tween those  supervisory  employees  who  succeed  in  acquiring  such  rights  with- 
out resort  to  the  certification  process  and  those  supervisory  employees  who 
fail  to  acquire  such  rights  through  voluntary  recognition  by  the  employer-- 
a distinction  which  could  not  but  drive  supervisory  employees  to  resort  to 
50  that  self  help  which  it  is  the  purpose  of  these  Regulations  to  eliminate. 

In  the  Foremen1  e Guild  case,  D.L.S.  7-H90,  a minority  of  the  members 
of  this  Board  concluded  that  a foreman  is  not  an  "employee"  within  the 
meaning  of  the  Regulations  because  he  is  not  engaged  "to  do  skilled  or  un- 
skilled manual,  clerical  or  technical  work"  . In  our  opinion,  these  words 
have  no  restrictive  meaning.  They  are  used  to  describe  various  types  of 
work  in  which  an  employee  may  be  engaged,  with  a view  to  ensuring  that  no 
narrow  interpretation  would  be  placed  on  the  term  " employee" , as  has  been 
the  case  in  the  past  under  the  Industrial  Disputes  Investigation  Act.  * * * 

60 

Coming  now  more  specifically  to  the  duties  of  the  foremen  concerned 
in  this  petition,  the  evidence  discloses  that  they  do  not  employ  or  discharge 
employees  on  their  own  initiative,  but  that  they  do  make  recommendations  in 
this  regard  which  are  given  great  weight  by  the  personnel  department.  They 
may  also  recommend  that  an  employee  be  transferred  from  one  department  to 
another  or  that  an  employee  be  promoted.  The  respondent  company  has  a system 
whereby  foremen  are  required,  at  regular  intervals,  to  complete  and  forward 
to  the  appropriate  officers  of  the  company  documents  known  as  "employee 
progress  reports" , setting  forth  information  (which  the  company  regards  as 
70  confidential)  with  regard  to  the  progress  made  by  an  employee  in  his  work. 
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The  personnel  manager  of  the  company  admitted,  however,  that,  because  of 
the  lack  of  help,  the  submission  of  employee  progress  reports  has  not  been 
required  during  the  past  twelve  months,  although  he  declared  that  it  was 
his  intention  to  resume  the  practice  in  the  near  future.  * * * 

Foremen  do  not  participate  in  the  settlement  of  grievances,  the 
first  stage  of  the  grievance  procoduro  being  a report  to  the  department 
superintendent.  There  is  nothing  in  these  duties  which  would  warrant  a 
10  conclusion  that  the  foremen  of  the  respondent  company  are  employed  in  a 
confidential  capacity. 

In  view  of  our  conclusion  in  this  regard,  we  must  now  deal  with  the 
question  as  to  whether  a bargaining  unit  composed  of  foremen  is  "appropriate 
for  collective  bargaining",  for  that  is  the  sole  criterion  provided  by  the 
Regulations  for  our  exercise  of  discretion  in  specifying  the  bargaining  unit. 
Apart  from  the  considerations  to  which  we  shall  allude  below,  the  foremen 
in  a plant  have  a community  of  interests  separate  and  distinct  from  the 
production  employees  and  they  form  a group  having  sufficient  functional  co- 
20  herence  and  interdependence  to  bargain  collectively  for  the  protection  and 
furtherance  of  their  own  interests.  As  we  have  already  seen,  the  National 
Labor  Relations  Board  in  the  United  States  at  one  stage  entertained  some 
doubt  as  to  whether  a bargaining  unit  of  supervisory  employees  could  be 
appropriate  where  those  employees  were  members  of  the  some  organization  or 
even  the  same  parent  organization  as  the  trade  union  representing  the  pro- 
duction employees.  That  doubt  has  now  been  re solved- -Ro  Jones  and  Laughlin 
Steel  Corporation  and  United  Clerical.  Technical  and  Supervisory  Employees 

Union  of  the  Mining  Industry,  Division  of  District  (U.M.W.AT), (1946) 6>6 

N.L.R.B.  38^.  This  issue,  which  has  greatly  agitated  the  National  Labor  Re- 
30  lations  Board  in  the  United  States  is  not  one  which  wo  are  competent  to 

take  into  account  under  the  Regulations  as  they  stand.  Once  wo  find  that  a 
bargaining  unit  is  appropriate,  it  does  not  rest  with  the  Board  to  say  what 
organization  the  employees  who  compose  the  unit  should  choose  to  bargain  on 
their  behalf--see  Ford  Motor  Company  case,  D.L.S,  7 -1101;  Searle  Grain  Com- 
pany case,  D.L.S.  7~570.  Any  other  construction  of  the  Regulations  would 
make  our  exercise  of  discretion  in  the  specification  of  a bargaining  unit 
an  exclusionary  rather  than  a selective  one,  a power  which  lies  outside  the 
jurisdiction  of  this  Board.  It  would  also  be  a perversion  of  the  majority 
rule  principle  which  permeates  the  Regulations.  Accordingly,  we  find  that 
40  the  salaried  foremen  of  the  respondent  company  are  employees  within  the 
meaning  of  the  Regulations  and  that  an  appropriate  bargaining  unit  would 
comprise  all  salaried  foremen  of  the  respondent  company  in  the  following 
departments,  namely,  finishing  room,  electrical,  railroad,  laboratory, 
ground  wood,  steam,  rossing  room,  maintenance,  sulphite,  plant  and  warehouse. 
The  Board  having  satisfied  itself  that  the  petitioning  trade  union  has 
selected  its  bargaining  representatives  in  the  manner  provided  for  by  the 
Regulations,  the  usual  certificate  will  issue.  We  would  like  to  make  it 
clear,  however,  that  our  conclusion  in  this  case  is  based  on  the  circum- 
stances of  the  particular  case.  The  term  "foreman"  is  used  by  various  em- 
50  ployers  to  describe  employees  of  different  status,  ranging  in  degree  of 
authority  from  the  loading  employee  on  tho  production  line  to  the  plant 
superintendent.  Regard  will  have  to  be  had  in  each  case  to  the  nature  of 
the  authority  vested  in  the  particular  group  of  employees  affected.  In 
addition,  in  order  that  there  may  be  no  misunderstanding  about  our  position, 
we  wish  to  emphasize  the  fact  that  we  recognize  the  divergence  in  interest 
between  production  employees  and  foremen  and  it  is  not  our  intention  to  in- 
clude employees  in  both  of  these  classifications  in  the  same  bargaining  unit. 
In  our  opinion,  supervisory  employees  should  be  excluded  from  a bargaining 
unit  consisting  of  production  employees  and  production  employees  should  not 
60  be  included  in  a bargaining  unit  consisting  of  supervisory  employees. 

Petition  granted. 

[Two  employer  members  of  the  Board  dissented;  one  was  absent. 

One  employee  member  of  the  Board  refused  to  agree  that  supervisory  em- 
ployees should  in  all  cases  be  excluded  from  a unit  of  production  workers. 

See  also,  Quebec  Federation  of  Professional  Employees,  Unit  No. 3 
v.  Bell  Telephone  Co.  of  Canada  (1946)“  1 D.L.S.  7-^3^-j  Toronto  Hydro- 
70  Electric  System  of  Employee-Professional  Engineers  and  Assistants,  Unit 
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No.  1 v.  Toronto  Hydro  Electric _Sjystem_ (1946) , 1 D.L.S.  7-637,  reversing 
1 D.L.S.  7-1224;  Note  (1944)',  22 ' Can.  Bar  Eev.  474. 

Are  members  of  the  crew  of  a fishing  vessel,  who  share  in  the  net 
proceeds  of  the  catch,  employees?  See  Canadian  Fishermen's  Union  v.  Owners 
of  "Sea  Nymph"  (1946),  1 D.L.S.  7-605. 

Are  newsboys  "employees"?  See  N.JL.R.B.  v.  Hearst  Publications  Inc. 
(1944),  322  U.S.  Ill;  Be  Philadelphia  Record  snd  Philadelphia  Inquirer  (l 946). 
CCH  Labor  Reporter  7199. 

10  Are  " independent  owner  drivers" , engaged  in  making  coal  deliveries 

for  a coal  company,  employees?  See  Coal  and  Ice  Drivers  and  Helpers  Local 
Union  No.  392  v.  Canada  Coal  Co.  Ltd.  (1946),  1 D.L.S.  7“  32!  69  T reversed  on 
appeal;  cf . Re  Murphy  Timber  Co..,  37  N.L.R.B.  487. 

On  the  question  of  "confidential"  capacity,  see  Western  Canada  Fire- 
bosses Association,  District  No.  1 v.  Crow's  Nest  Pass  Coal  Co.  (1949)!'  1 
D.L.S.  7“ 535;  Brotherhood  of  Railway  and  Steamship  Clerks  v.  C ,P ,R.  (1946),  1 
D.L.S.  7~6ll;  United  Steelworkers  of  America,  Local  1005  v.  Steel  Co.  of 
Canada  Ltd.  (lpDT  1 D.L.S.  7-1297. 

The  Report  of  the  (Dominion)  Department  of  Labour  for  1946,  in  dis- 
20  cussing  the  work  of  the  National  Wartime  Labour  Relations  Board,  states  (at 
p.  44):  "The  Board  ruled,  on  April  12,  1944,  that  'for  purposes  of  the  Regu- 
lations [P.C.  1003],  persons  employed  in  a professional  capacity  shall  be 
deemed  to  be  employed  in  a confidential  capacity' . On  February  13,  1945;  the 
Board  reviewed  this  decision  and  recommended  that  for  the  present  the  Regu- 
lations apply  to  professional  personnel  other  than  those  having  confidential 
or  supervisory  duties  (In  re  various  professional  and  other  organizations, 

Feb.  13;  1945). 

The  Board  has  included  watchmen  unless  it  has  been  shewn  that  they 
had  confidential  or  supervisory  duties  (In  re  Ottawa  Electric  Railway  Co., 

30  et  al, . April  27,  1944) 

The  Board,  in  dealing  with  several  applications  for  the  certification 
of  bargaining  representatives  for  bargaining  units  composed  of  marine 
officers,  excluded  chief  engineers  and  masters  as  employed-  in  a confidential 
or  supervisory  capacity.  The  majority  of  the  Board  ruled,  however,  that  an 
agreement  including  such  personnel  with  other  employees  wa.3  a collective 
agreement  within  the  meaning  of  the  Regulations,  that  it  could  be  terminated 
under  the  Regulations  and  that  conciliation  services  pursuant  to  Sections 
11,  12  and  13  would  be  available  to  the  parties  if  negotiations  for  renewal 
of  the  agreement  were  unsuccessful.  A dissenting  minority  opinion  held  that 
40  as  the  chief  engineer  and  masters  were  not  employees  as  defined  in  the  Regu- 
lations and,  as  they  had  'employer'  status,  they  could  not  negotiate  a 
collective  agreement  under  the  Regulations  (In  re  Union  Steamships  Limited, 
et  al . , Nov.  22,  1944). 

The  Board  has  refused  to  certify  representatives  for  a bargaining 
unit  composed  entirely  of  guards  and  constables  because  of  the  confidential 
nature  of  the  duties  performed  by  such  personnel  in  the  case  in  question 
(in  re  National  Harbours  Board,  Montreal,  et  al . , Nov.  9,  1944). 

Similarly,  the  Board  has  refused  to  certify  bargaining  representatives 
for  a unit  composed  of  foremen  and  supervisors  because  the  degree  of  ouper- 
50  vision  exercised  excluded  such  personnel  from  the  scope  of  the  Regulations 
(In  re  Canadian  National  Railways,  et  al.  , April  12,  1945). 

The  Board  in  a majority  decision  has  certified  bargaining  represen- 
tatives for  organizations  of  firebosses,  ruling  that  such  employees  did  not 
perform  supervisory  and  confidential  duties  of  such  a nature  to  permit  ex- 
clusion from  the  scope  of  the  Regulations.  A dissenting  opinion  held  that 
such  employees  had  'employer'  status  under  the  Regulations  (In  re  Various 
Coal  Companies,  et  al. , Western  Canada,  Feb.  1,  1945;  dissenting  opinion, 

Feb.  14,  1945)." 

The  National  Labor  Relations  Board  of  the  United  States  ha3  reached 
60  the  stage  in  its  developing  jurisprudence  on  collective  bargaining  for  fore- 
men where  not  only  is  a -unit  of  foremen  appropriate  for  collective  bargain- 
ing but  the  union  representing  foremen  may  be  an  affiliated  union  of  a 
labour  organization  which  also  organizes  production  workers:  see  Re  Jones  & 
Laughlin  Steel  Corp. , 66  N.L.R.B.  386. 

See,  generally,  Note,  The  Status  of  Supervisory  Personnel  under  the 
NLRA,  (1946)  59  Harv.  L.  Rev.  666; ' Note',' "Rights  of  Supervisory  Employees  to 
Collective  Bargaining  under  the  NLRA,  {1946)  55  Tale  L,  J . 754;'  N oto{  ( 1945 ) 

5 Lawyers  Guild  Rev.  44. ] 
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(4)  Effect  of  Existing  Collective  Agreements 

(a)  Applicant  for  certification  party  to  existing  collective  agree- 
ment: see  Canadian  Retail  Employees  Union  Local  No.  2 v,  Loblaw  Groceterias 
Co.  Ltd,  and  Lob  lav  Workers'  Council  (1944'),  1 D .L.S . 7“  1115;  United  Steel- 
workers of  America  Local  3292  v.  Sunshine  Waterloo  Co.  Ltd . and  Sunshine 
Workers'  Union  (1949),  I D. L.S.  7-1170;  Timmins  Municipal  Employees-  Associ- 
ation v.  Timmins  and  Timmins  General  Workers  Union  (194(c),  1 D.L.S.  7'“  1230; 

10  National  Association  of  Marine  Engineers  of  Canada,  Inc. , District  Council 

No.  4 v.  United  Steamships  Ltd.  (1944),  1 D.L.S.  7“519«  But  cf.  Re  Ameri- 

can France  Line,  3 N.L.R.B.'  £4;  Re  Matter  of  Cote  Bros,  Inc..  7 N.L.R.B. 70; 

Re  Borg-Wamer  Corp.,  19  N.L.R.B.  53&i 

(h)  Collective  agreement  as  bar  to  certification  of  competing 

agency: 

Labour  Relations  Act,  1949  (N.B.),  c,4l 

20  Section  9*  At  any  time  after  the  expiry  of  ten  months  of  the  term  of  a 
collective  agreement,  whether  entered  into  before  or  after  the  effective 
date  of  this  A.ct,  the  employees  affected  may  elect  new  bargaining  Jbepreson- 
tatives  in  the  manner  provided  in  Section  5 and  application  may  be  made  to 
the  Board  by  or  on  behalf  of  such  bargaining  representatives  for  their 
certification.  Upon  receipt  of  such  application  the  Board  shall  deal  with 
the  same  as  in  the  case  of  an  initial  application  for  certification  under 
the  Act.  If  on  such  application  the  Board  certifies  new  bargaining  repre- 
sentatives, they  shall  be  substituted  for  the  previous  bargaining  represen- 
tatives of  the  employees  affected  as  a party  to  the  agreement  in  question, 

30  end  as  such  may  give  notice  of  the  termination  thereof  as  provided  for  in 
the  agreement  or  under  this  Act. 

Section  15 . Every  collective  agreement,  whether  made  before  or  after  the 
effective  date  of  this  Act  shall  be  deemed  to  run  for  a period  of  not  less 
than  one  year  from  its  operative  date  and  shall  not  bo  capable  of  cancella- 
tion by  the  parties  within  that  period  without  the  consent  of  the  Board; 
and  when  any  such  collective  agreement  is  expressed  to  run  for  more  than 
one  year,  it  shall  contain  or  be  deemed  to  contain  a provision  for  the 
termination  thereof  at  any  time  after  one  year  from  its  operative  date  on 

40  two  months'  notice  by  either  party  thereto. 

Section  1 6 (1)  Either  party  to  a collective  agreement  may,  on  ten  clear 
days'  notice,  require  the  other  party  to  enter  into  negotiations  for  the 
renewal  of  the  agreement  within  the  period  of  two  months  prior  to  the  expiiy 
date,  and  both  parties  shall  thereupon  enter  into  such  negotiations  in  good 
faith  and  make  every  reasonable  effort  to  secure  such  a renewal. 

Trade  Union  Act , 1944  (Sask.  2nd  Sees,),  c.69;  am.  1946,  c.98. 

50  Section  24.  (1)  Except  as  hereinafter  provided,  every  collective  bargain- 
ing agreement,  whether  heretofore  or  hereafter  entered  into,  shall,  not- 
withstanding anything  contained  therein,  remain  in  force  for  a period  of 
one  year  from  its  effective  date  and  thereafter  from  year  to  year. 

(2 ) Either  party  to  a collective  bargaining  agreement  may,  not  less 
than  thirty  days  nor  more  than  sixty  day3  before  the  expiry  date  of  such 
agreement,  give  notice  in  writing  to  the  other  party  to  terminate  such  agree- 
ment or  to  negotiate  a revision  thereof,  and  thereupon,  subject  to  sub- 
section (3),  the  parties  shall  forthwith  bargain  collectively  with  a viow 

60  to  the  renewal  or  revision  of  such  agreement  or  the  conclusion  of  a new 
agreement , 

(3)  Any  trade  union  claiming  to  represent  a majority  of  employees 
in  the  appropriate  unit  of  employees  or  any  part  thereof  to  which  any 
collective  bargaining  agreement  applies  may,  not  less  than  thirty  days  nor 
more  than  sixty  days  before  the  expiry  date  of  such  agreement,  apply  to  the 
board  for  an  order  determining  it  to  be  the  trade  union  representing  a 
majority  of  employees  in  the  appropriate  unit  of  employees  to  which  the 
agreement  applies,  or  in  any  part  thereof,  and  if  the  boardmakes  such  order 

70  the  employer  shall  forthwith  bargain  collectively  with  such  trade  union  and 
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and  the  former  agreement  shall  be  of  no  force  or  effect  in  so  far  as  it 
applies  to  any  unit  of  employees  in  which  such  trade  union  has  been  de- 
termined as  representing  a majority  of  employees. 

[As  to  the  time  for  and  the  necessity  of  filing  of  an  application 
for  certification  by  a competing  agency  under  the  foregoing  legislation, 
see  United  Mine  Workers  of  America  v.  Western  Dominion  Coal  Mines  Ltd. 
(191(e),  1 D'"."L. S'"  7-589*  United  Electrical,  Radio  & Machine  Workers  of 
10  America  v.  Packard  Electric  Co,  Ltd.  (1944),'  1S.L.S.  7-511.  affirming 
1 D.L.S.  7-1105;  National  Organization  of  Civic,  Utility  & Electrical 
Workers  v,  T.T.C.  (1945) , 1 D.L. S . 7-1214;  United  Steelworkers  of  America 
v.  Syndicat  National  des  Employes  do  39  Aluminium  d’Arvida  and  Aluminum  Co. 

of  Canada  Ltd,  (19^7),  1 D.L.S."  7-^87 1 


Third  Annual  Beport  of  the  National  Labor  Pelations  Board 

"(1939),  pp.  134-135. 

20  An  existing  contract  has  been  held  to  constitute  no  bon  to  an  elec- 

tion or  certification  if  the  organization  with  which  it  was  made  did  not 
represent  a majority  of  the  employees  at  the  time  the  contract  was  executed 
* * * Nor  will  a contract  operate  as  a bar  to  an  election  whore,  because  of 
the  unfair  labor  practices  of  the  employer,  the  organization  with  which 
the  contract  was  made  does  not  represent  the  free  and  uncoerced  choice  of 
a majority  of  the  employees.  * * * 

Another  reason  for  holding  that  the  existence  of  a contract  does 
not  affect  the  determination  of  the  issues  raised  by  the  question  concem- 

30  ing  representation  has  been  found  in  several  cases  in  the  fact  that  the 
contract  was  executed  after  the  proceeding  for  investigation  and  certifi- 
cation was  pending  before  the  Board.  The  same  principle  has  been  applied 
in  cases  involving  the  renewal  of  a contract  after  a petition  for  investi- 
gation of  representatives  had  been  filed  with  the  Board.  * * * 

Where  the  contract  is  about  to  expire,  the  Board  has  held  that  it 
does  not  preclude  the  holding  of  an  election  or  the  certification  of 
r epr e s ent  at i ve  s . 

40  Eighth  Annual  Beport  of  the  National  Labor  Relations  Board 

In  general  it  has  long  been  the  Board’s  practice  to  dismiss  a 
representation  petition  where  substantially  less  than  a year  has  elapsed 
since  bargaining  relations  were  established  by  the  designation  of  an  ex- 
* elusive  bargaining  agent,  or  by  the  execution  of  a contract  covering  the 
employees  whom  the  petitioner  seeks  to  represent.  The  term  of  the  con- 
tract, if  it  is  reasonable  under  the  circumstances,  will  be  taken  as  de- 
terminative #f  the  period  during  which  the  status  of  the  presently  recog- 

50  nized  bargaining  agent  should  remain  undisturbed.  Although  1 year  is 
customarily  recognized  as  the  reasonable  contract  tern,  an  agreement  to 
be  in  effect  for  a longer  period  will  be  held  to  bar  an  investigation  of 
representatives  if  it  is  the  custom  in  the  particular  industry  to  make  such 
long-term  contracts.  A contract  renewed  for  a further  term  by  the  opera- 
tion of  an  automatic  renewal  clause,  in  the  absence  of  a prior  claim  by  a 
rival  union,  will  be  given  the  Borne  effect  as  a contract  originally  exe- 
cuted less  than  a year  or  other  reasonable  period  prior  to  the  time  the 
petition  is  considered  by  the  Board.  * * * 

60  Ordinarily  the  Board  holds  that  a contract  executed  or  renewed 

automatically  after  the  employer  has  received  notice  that  a rival  union 
challenges  the  contracting  union*  s status  as  the  exclusive  bargaining 
representative  is  no  bar  to  an  election.  This  policy  is  not  applicable, 
however,  where  as  in  the  Alii s-Chalmer s case,  50  N.L.R.B.  306,  a "stabi- 
lized contractual  relationship"  of  reasonable  duration  has  been  entered 
into  prior  to  notice  of  the  rival  claim,  even  though  certain  of  the  con- 
tractual obligations  are  not  "formalized"  until  after  notice.  In  that  case 
a labor  organization  was  recognized  aB  the  exclusive  bargaining  represen- 
tative by  virtue  of  an  election  conducted  by  the  Board1 s Regional  Director. 

70  About  6 weeks  thereafter  it  entered  into  a written  agreement  with  the 
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employer  to  accept  as  settlement  of  a dispute  relating  to  wages  and  other 
.basic  conditions  of  employment  the  directive  of  the  National  War  Labor 
Board  with  respect  to  similar  issues  in  another  case  then  ponding  before 
that  agency.  Nine  months  later,  shortly  after  the  issuance  of  the  National 
War  Labor  Board' s final  directive  order,  the  parties  formally  executed  a • 
new  contract  for  the  term  of  approximately  1 year,  said  term  being  speci- 
fied in  the  directive.  Although  the  petitioning  union  had  in  the  mean- 
time presented  its  claim  for  recognition  and  filed  a petition  for  investi- 
10  gation  and  determination  of  representatives,  the  Beard  dismissed  the 

petition.  * * * The  situation  presented  in  the  Allis- Chalmers  case  is, 
of  course,  not  comparable  to  that  in  which  the  only  contract  asserted  as 
a bar  is  one  for  recognition,  without  there  being  any  written  agreement 
covering  terms  and  conditions  of  employment.  In  the  latter  case,  the 
Board  does  not  regard  the  recognition  agreement  as  barring  a determination 
of  representatives. 

As  the  foregoing  discussion  indicates,  it  Is  the  Board' s general 
policy  to  hold  that  established  collective  bargaining  relations  should  re- 
20  main  undisturbed  for  a reasonable  period,  usually  1 year.  A corollary 

policy  adopted  by  the  Board  in  order  to  protect  the  right  of  employees  to 
freedom  in  their  choice  of  representatives  is  that  at  reasonable  intervals 
employees  must  have  an  opportunity  to  change  the  status  quo  if  they  so 
desire.  Hence  a contract  to  be  in  effect  for  an  indefinite  or  unreasonably 
long  period  will  not  be  regarded  as  barring  an  investigation  of  represen- 
tatives after  the  first  year  has  elapsed. 


30 


1+0 


Ninth  Annual  Report  of  the  National  Labor  Relations  Board 

Tlgg?),  pp.  26-27. 

An  agreement  is  not  deemed  to  preclude  an  election  if  it  is  not 
reduced  to  writing  and  signed  by  the  employer  and.  the  contracting  union, 
accords  recognition  to  the  contracting  union  as  the  representative  of  its 
members  only,  does  not  provide  for  substantive  terms  concerning  conditions 
of  employment,  or  covers  an  inappropriate  unit.  Similarly,  where  there  is 
a substantial,  unresolved,  doubt  as  to  the  identity  of  a certified  or  con- 
tracting union,  the  Board  will  not  dismiss  the  petition.  Nor  will  a con- 
tract with  a union  which  is  defunct  or  whose  continued  existence  is  in 
doubt  be  regarded  as  foreclosing  a new  determination  of  representatives. 

In  the  situation  where  a contract  is  executed  prior  to  the  commence- 
ment of  operations  and  the  employment  of  personnel  at  the  plant  involved 
in  a representation  case,  the  contract  will  not  be  permitted  to  postpone 
a present  determination  of  a bargaining  representative.  Also,  where,  sub- 
sequent to  the  execution  of  a contract  purporting  to  embrace  employees  of  a 
plant,  the  plant' s complement  of  workers  has  doubled  or  it  has  been  removed 
to  another  city,  the  petition  will  be  entertained. 


Tenth  Annual  Report  of  the  National  Labor  Relations  Board 
50  ( 19^-6 ) , pp.  2 ft -21. 


The  Board  will  not  treat  as  a bar  to  a determination  of  represen- 
tatives, or  otherwise  uphold,  a contract  which  unreasonably  restricts  the 
exercise  by  employees  of  the  rights  guaranteed  them  in  the  Act.  Unanimous- 
ly agreed  upon  this  principle,  the  members  of  the  Board  have  differed  for 
several  years  as  to  its  application  in  the  situation  where  a union  seeks 
to  be  certified  as  the  statutory  representative  of  a certain  group  of 
employees  whom  it  has  undertaken  not  to  organize  or  represent,  the  under- 
taking being  contained  in  a current  collective  bargaining  contract  cover- 
60  ing  another  unit  of  workers  in  the  employ  of  the  same  employer.  In  a line 
of  cases  beginning  with  Matter  of  Packard  Motor  Car  Company,  i+7  N.L.E.B. 
932,  decided  in  I9I+3,  a majority  of  the  Board,  with  Mr.  Reilly  dissenting, 
held  that  this  contractual  provision  contravened  the  policy  of  the  Act  and 
consequently  should  not  be  sanctioned  by  dismissal  of  the  petition.  These 
decisions  were  recently  overruled  in  Matter  of  Briggs  Indiana  Corporation, 
63  N.L.R.B.  1270.  Chairman  Herzog,  who  wrote  the  principal  opinion  in 
that  case,  held  that  the  fundamental  policies  of  the  Act  were  best  effec- 
tuated by  withholding  "an  election  and  the  imprimatur  of  a Board  certi- 
fication" from  a union  which  sought  in  these  circumstances  to  utilize  the 
70  statutory  procedure  as  a means  of  facilitating  avoidance  of  its  commitment. 
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The  Chairman's  opinion  reaffirms  the  principle  that  "rights  guaranteed 
employees  under  the  Act  cannot  themselves  he  bargained  away" , pointing 
out,  however,  that  the  union' s agreement  not  to  undertake  collective 
bargaining  on  behalf  of  the  employees  for  whom  it  petitioned  had  only 
narrowed,  to  a degree  andfbr  a reasonably  short  period  of  time,  the  in- 
herently restricted  field  of  choice  among  representative  labor  organi- 
zations enjoyed  by  those  employees.  The  opinion  further  noted,  "Moreover, 
the  agreement  was  not  in  the  nature  of  a yellow- dog  contract,  extracted 

10  from  a helpless  individual  employee,  but  was  made  as  part  of  a collective 
bargaining  contract  between  presumptive  equals."  Mr,  Reilly  concurred  in 
the  Order  of  dismissal  in  the  Briggs  case  for  the  reasons  indicated  in  his 
dissenting  opinions  in  Matter  of  Federal  Motor  Truck  Company,  54  N.L.R.B. 
984,  and  related  cases,  where  he  had  stated  inter  alia  that  the  principle 
of  estoppel  barred  the  petition.  Mr.  Houston  dissented  from  the  Order,  de 
daring  that  he  still  adhered  to  the  view  formerly  expressed  by  the 
majority  of  the  Board,  that  the  union' s agreement  was  "patently  in  deroga- 
tion of  the  right  of  employees  to  freedom  of  choice  in  their  selection  of 
a representative." 

20 


[TNortsider  the  implications  of  a policy  which  would  bar  the  certi- 
fication *f  a competing  agency  where  another  agency  holds  (1)  a short- 
term or  (2 ) a long-term,  closed  shop  agreement;  see  Willcox,  The  Triboro 
Case  --  Mountain  or  Molehill?,  (1943)  56  Harv.  L.  Rev.  576.] 


[Collective  agreement  no  bar  where  made  with  "dominated"  agency 
or  with  any  uncertified  agency,  not  having  at  the  time  the  support  of  the 
30  ! majority  of  the  employees:  cf . International  Brotherhood  of  Bookbinders, 
Local  114  v.  National  Paper  Goods  Ltd.  (l9W)V  1~D.L.S.  7-1321;  United 
Automobile  Aircraft  & Agricultural  Implement  Workers  of  America  v.  Beach 
Foundry  Ltd.  (1945),  1 D.L.S.  7-1201. 

Collective  agreement  no  bar  where  made  with  uncertified  agency  at 
time  when  competing  (petitioning)  agency  engaged,  to  employer' s knowledge, 
in  organizing  campaign:  cf . Bakery  Wagon  Drivers  and  Warehousemen,  Local 
Union  No.  847  v.  Brown' s Bread  Ltd,  (19^5) , 1 D.L.S.  7“H73;  N at ional 
Paper  Products  Workers'  Union,  Local  No.  2 v.  Capital  Carbon  & Ribbon  Co. 
Ltd.  (1946),  1 D.L.S.  7-1275. 

40  As  to  whether  an  agreement  set  up  as  a bar  to  certification  is  a 

"collective  agreement",  see  International  Union  of  Operating  Engineers  v. 
General  Motors  of  Canada  (1954),  1 D.L.S.  7"  H4p • Cf.  National  Associa- 
tion of  Marine  Engineers  of  Canada  v.  Union  Steamships  Ltd.  (1944),  I 
D.L.S.  7“519  (persons  not  "employees"  included  in  bargaining  unit  covered 
by  agreement ) . 

As  to  the  position  where  the  agency,  party  to  a collective  agree- 
ment, has  been  dissolved,  or  become  defunct  by  loss  of  membership  or 
otherwise,  see  Shop  Committee  of  Foster  Wheeler  Employees  v.  Foster 
Wheeler  Ltd.  (1944),'  1 D.L.S.  7-1133 "(leave  to  appeal  refused,  1 D.L.S. 

50  7-H69);  National  Union  of  Shoe  & Leather  Workers  Local  31  v.  Breithaupt 

Leather  Co.  Ltd.  (1945),  1 D.L.S.  7-1210  (leave  to  appeal  refused,  1 D.L.S 
7-1218);'  United~Automobile , Aircraft  & Agricultural  Implement  Workers  of 
America  v . Beach  'Foundry  Ltd.  (1945),  1 D . L . S . 7- 1201  (agreement  with 
international  union  not  with  local);  Factory  Bakers  Local  264  v.  Purity 
Breads  Ltd.  (1945),  1 D.L.S.  7-1211  (agreement  with  amalgamated  local); 
International  Union  of  Mine,  Mill  & Smelter  Workers  v.  Hard  Rock  &old 
kines  Ltd,  and  Canadian  Mine  Workers  Uni  an  (194b),  1 D .L.S . 7 -1265 
(agreement  with  particular  employees'  organization  which  later  changed 
its  name  and  affiliation);  International  Union  of  Mine,  Mill  & Smelter 
60  Workers  v.  MacLeod-Cockshutt  Gold  Mines  Ltd,  and  Canadian  Mine  Workers 
Union  (1946),  1 D.L.S.  7- 12 &l"  (change'”  of  entity  of  party  to  collective 
agreement) . 

As  to  the  effect  of  the  certification  of  a new  agency  on  a 
collective  agreement  negotiated  by  a predecessor  agency,  see  Toronto 
Meat  Cutters,  Helpers  and  Countermen's  Union,  Loo  a..  1931  v.  Power  Food 
Markets  and  United  Retail  and  Wholesale  Employee::  i fiion,  Local  414  (1946 ) , 
1 D.L.S.  7-1259;  and  see  Chapter  VII,  infra. J 
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(5)  Duration  of  'Certification 

Collective  bargaining  legislation  which  protects  freedom  to 
organize  and  which  provides  for  certification  necessarily  poses  the 
problem  of  reconciling  the  need  for  industrial  stability  with  the  privi- 
lege of  employees  to  change  their  bargaining  representatives.  Notwith- 
standing the  absence  of  explicit  statutory  direction  on  the  question, 
the  duration  (and  validity)  of  a certificate  may  require  consideration 
10  (a)  where  an  employer  refuses  to  bargain  collectively  with  a certified 

agency,  e.g.,  because  the  agency  has  allegedly  lost  its  majority:  see 
p.277  , infra;  (b)  where  a competing  agency  seeks  certification:  see  p. 

241  et  seq, , supra.  Recently,  the  National  Labor  Relations  Board  of  the 
United  States  ha3  indicated  that  it  will  revoke  a certificate  of  an 
agency  which  has  discriminated  in  respect  of  equal  representation  to  all 
employees  in  the  bargaining  unit:  see  Re  Larus  and  Brother  Co.  Inc.,  62 
N.L.R.B.  1075;  and  it  has  also  allowed  employers  to  petition  for  revoc- 
ation of  a certificate:  see  Re  Marshall,  Meadows  & Stewart  Inc..  63  N.L.R.B 
233.  These  steps  have  been  taken  by  the  Board  although  express  statutory 
20  authority  for  thorn  is  lacking.  For  a discussion  of  problems  relating  to 
the  duration  of  certifications,  see  Cushman,  Duration  of  N.L.R.B.  Certi- 
fications and  the  Doctrine  of  Administrative  Stability,  (lffi^)  45  Mich. 

L.  Rev.  1. 

[Should  a certified  agency  be  permitted  to  seek  revocation  of 
its  certification:  see  United  Steelworkers  of  America,  Local  3493  v.  John 
East  Iron  Works  Ltd.  (19^5 ) i 1 D.L.S.  '7-587. 

As  to  the  power  to  revoke  or  amend  a certificate,  see  Ford  Motor 
Co.  Ltd,  v.  United  Automobile,  Aircraft  & Agricultural  Implement  Workers 
30  of  America,  Local  l44  (1944)  ,1  D.L.S.'  7-522;  United  Automobile,  Aircraft 
8c  Agricultural  Implement  Workers  of  America,  Local  240  v.  Ford  Motor  Co. 
of  Canada  Ltd.  (19447,  1 dTl.S.  7-H59. 

Suppose  a certified  agency  has  been  negotiating  for  a collective 
agreement  with  the  employer  but  without  result.  Can  a competing  agency 
challenge  the  prior  certification?  Suppose  the  certified  agency  has  lost 
its  majority.  See  Sitka  Spruce  Lumber  Workers1  Union  v.  International 
Woodworkers  of  America,  Local  1-217  and  Sitka  Spruce  Lumber  Co.  Ltd. 

(1946),  1 D.L.S.  7-603! J ~ 


B.  Fulfilling  the  Duty  to  Bargain. 

Labour  Relations  Act,  1945  (N.B.),  c.  4l. 

Section  10.  (1)  When  bargaining  representatives  have  been  certified 
under  this  Act  they  may  give  the  employer  concerned,  or  the  employer 
concerned  may  give  the  bargaining  representatives,  ten  clear  days'  notice 
requiring  that  he  or  they,  as  the  case  may  be,  enter  into  negotiations 
with  a view  to  the  completion  of  a collective  agreement. 

50 

(2)  The  parties  shall  negotiate  in  good  faith  with  one  another 
and  make  every  reasonable  effort  to  conclude  a collective  agreement. 

(3)  At  the  request  of  the  bargaining  representatives  they  may 
be  accompanied  during  the  negotiations  by  officers  or  agents  of  the 
trado  union  or  employees'  organization  concerned. 

Section  11.  If  negotiations  for  an  agreement  have  continued  for  thirty 
days  and  either  party  to  the  negotiations  believes  that  an  agreement  will 
60  not  be  completed  in  a reasonable  time,  it  may  so  advise  the  Board  indi- 
cating the  difficulties  encountered  and  may  ask  the  Board  to  intervene 
with  a view  to  the  completion  of  an  agreement. 

Section  12.  (1)  Upon  receipt  of  advice  under  Section  11  the  Board  shall 
refer  the  matter  to  the  Minister,  who  shall,  within  three  days  instruct 
a conciliation  officer  to  confer  with  the  parties  and  attempt  to  effect 
an  agreement . 

(2)  A conciliation  officer  who  has  been  instructed  to  confer  with 
70  the  parties  under  Sub- section  (1)  of  this  section,  shall  within  fourteen 
days  of  receiving  his  instructions,  or  within  such  longer  period  as  the 
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Minister  may  allow,  report  to  the  Minister  setting  out  in  full: 

(a)  the  matters,  if  any,  on  which  the  parties  cannot  agree 
and  his  recommendations  with  regard  thereto; 

(b)  the  terms,  if  any,  upon  which  the  parties  have  agreed; 
and 

10  (c)  whether,  in  his  view,,  on  agreement  might  bo  facilitated 

by  appointment  of  a Conciliation  Board. 

Section  13 . (1)  If  a conciliation  officer  who  has  been  instructed  to 

confer  with  the  parties  recommends  the  appointment  of  a Conciliation 
Board,  the  Minister  shall  forthwith  appoint  a Conciliation  Board  consist- 
ing of  three  members  appointed  by  the  Minister  after  consultation  with 
the  parties  as  required  by  Section  29. 

(2)  A Conciliation  Board  appointed  under  this  section  shall,  upon 
20  its  appointment,  endeavour  to  effect  an  agreement  between  the  parties  on 
the  matters  on  which  they  have  not  agreed  and,  in  any  event,  shall  report 
the  result  of  its  endeavours  and  its  findings  and  recommendations  to  the 
Minister  within  fourteen  days  of  the  appointment  of  the  chairman  thereof, 
or  within  such  longer  period  as  may  be  agreed  upon  by  the  parties  or  as 
may  be  allowed  by  the  Minister. 

Section  21.  (1)  No  employee  shall  go  on  strike  until 

(a)  bargaining  representatives  have  been  elected  or  appointed 

30  for  the  employees  affected;  and 

(b)  an  attempt  has  been  made  to  effect  an  agreement  under 
Sections  11  and  12,  and  fourteen  days  have  elapsed  since  the 
Conciliation  Board  reported  to  the  Minister. 

(2)  Where  an  application  has  been  made  under  this  Act  for  the 
certification  of  bargaining  representatives,  the  employer  of  the  em- 
ployees affected  shall  not  declare  or  cause  a lockout  of  the  employees 
until  an  attempt  has  been  made  to  effect  an  agreement  under  Sections  11 
4o  and  12,  and  fourteen  days  have  elapsed  since  the  Conciliation  Board  re- 
ported to  the  Minister. 

Section  25.(1)  If  a question  arises  under  this  Act  as  to  whether: 

(e)  an  employer,  or  certified  bargaining  representatives  of  em- 
ployees, is  negotiating  in  good  faith; 

the  Board  shall  decide  the  question  and  its  decision  shall  bo  final  and 
conclusive  for  all  the  purposes  of  this  Act. 

50 

(2)  If  a question  set  out  in  Sub- section  (1)  arises  in  any  legal 
proceedings,  the  Justice  or  Justices  of  the  Peace,  Magistrate,  Judge  or 
Court  before  whom  it  arises  shall,  if  the  question  has  not  been  decided 
by  the  Board,  refer  the  question  to  the  Board  and  defer  further  pro- 
ceedings until  the  Board' s decision  is  received. 

[Enforcement  provisions  of  the  Act  are  reproduced  on  p.  20^, 

supra. ] 

60  [is  failure  of  the  parties  to  negotiate  on  the  basis  of  recommen- 

dations made  by  a Conciliation  Board  a failure  to  bargain  in  good  faith? ] 

[As  to  the  duty  to  bargain  for  a renewal  of  a collective  agree- 
ment, see  Labour  Relations  Act,  19^-5  (N.B.),  c.  4l,  s.  16(1),  reproduced 
supra , p.  266;  and  £f . United  Automobile,  Aircraft  & Agricultural 
Implement  Workers  of  America,  Local  I95  v.  Backstay  Standard  Co.  Ltd. 

(19^6),  1 D.L.S.  7-1233.  J 
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Trade  Union  Act,  1944  (Saak.  2nd  sess.),  c.  69 

Section  2.  In  this  Act  the  expression: 

1.  "bargaining  collectively"  means  negotiating  in  good  faith 
with  a view  to  the  conclusion  of  a collective  bargaining  agreement,  the 
embodiment  in  writing  of  the  terns  of  agreement  arrived  at  in  negotia- 
tions  or  required  to  be  inserted  in  a collective  bargaining  agreement  by 
10  this  Act,  the  execution  by  or  on  behalf  of  the  parties  of  such  written 

agreement  and  the  negotiating  from  time  to  time  for  the  settlement  of  dis- 
putes and  grievances  of  employees  covered  by  the  agreement; 

Section  5.  The  Board  shall  have  power  to  make  orders: 

(c)  requiring  an  employer  to  bargain  collectively. 

Section  8.  (1)  It  shall  be  an  unfair  labour  practice  for  any  employer  or 
employer' s agent; 

20 

(c)  to  fail  or  refuse  to  bargain  collectively  with  represen- 
tatives elected  or  appointed  (not  necessarily  being  the  em- 
ployees of  the  employer)  by  a trade  union  representing  the 
majority  of  the  employees  in  an  appropriate  unit; 

(d)  to  refuse  to  permit  any  duly  authorized  representative  of 
a trade  union  with  which  he  has  entered  into  a collective  bar- 
gaining agreement  to  negotiate  with  him  during  working  hours 
for  the  settlement  of  disputes  and  grievances  of  employees 

30  covered  by  the  agreement,  or  to  meice  any  deductions  from  the 

wages  of  any  such  duly  authorized  representative  of  a trade 
union  in  respect  of  the  time  actually  spent  in  negotiating 
for  the  settlement  of  such  disputes  and  grievances. 

[A  statutory  duty  to  negotiate  is  also  imposed  by  s.  4 of  the 
Labour  Relations  Act,  1944  (Que.),  c.  30,  am.  1945,  c.  44,  s.l;  and  by 
s. 5a  of  the  Industrial  Conciliation  and  Arbitration  Act,  R.S.A.  1942, 
c.  280,  am.  1944,  c.  69,  s.4. ] 

40  National.  Labor  Relations  Act,  1935  (U.S.),  c.  372 

Section  8.  It  shall  be  an  unfair  labor  practice  for  an  employer — 

(5)  To  refuse  to  bargain  collectively  with  the  representatives 
of  his  employees,  subject  to  the  provisions  of  Section  9(a). 

Section  9.  (a)  Representatives  designated  or  selected  for  the  purposes 
of  collective  bargaining  by  the  majority  of  the  employees  in  a unit 
appropriate  for  such  purposes,  shall  be  the  exclusive  representatives 
50  of  all  the  employees  in  such  unit  for  the  purposes  of  collective  bargain- 
ing in  respect  to  rates  of  pay,  wages,  hours  of  employment,  or  other 
conditions  of  employment:  Provided , That  any  individual  employee  or  a 
group  of  employees  shall  have  the  right  at  any  time  to  present  grievances 
to  their  employer. 

[Other  portions  of  the  Act  relevant  here  are  reproduced  on  pp. 
209-210,  supra.  On  the  question  of  the  duty  to  bargain  under  the  National 
Labor  Relations  Act,  see  Smith,  Evolution  of  the  "Duty  to  Bargain"  Con- 
cept in  American  Law,  (194l)  39  Mich.  L.  Rev.  10^5 J Ward,  Mechanic  a of 
60  Collective  Bargaining,  (1940)  53  Harv.  L.  Rev.  754. ] 

[Contrast  the  National  Labor  Relations  Act  with  Canadian  pro- 
vincial legislation  as  to  (1)  who  ha3  the  legal  duty  to  bargain;  (2) 
whether  the  duty  may  be  enforced  through  resort  to  strike  or  lockout. 

Suppose  a minority  union  strikes  because  of  the  employer1 s re- 
fusal to  bargain.  Does  the  National  Labor  Relations  Act  protect  striking 
employees  who  claim  reinstatement  in  their  jobs?  See  N.L.R.B.  v. 

Brashear  Freight  Lines  Inc.  (1941),  119  F.2d  379.] 
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(1)  Refusal  to  Bargain:  Concept  of  Good  Faith 


LOCAL  NO.  1.  INDUSTRIAL  UNION  OF  BAKERY  & CONFECT IONERY  WORKERS  v. 

BEN'S  LTD.  In  the  Wartime  Labour  Relations  Board . 19^7 . 1 D . L Ts . 7-640. 

THE  BOARD:  Leave  to  appeal  having  been  granted  by  the  Nova  Scotia 
Labour  Relations  Board,  this  is  an  appeal  from  a decision  of  that  Board. 

H 

On  February  23rd,  1$46,  the  Nova  Scotia  Board,  upon  application 
of  the  appellant,  issued  a certificate  consenting  to  the  prosecution  of 
the  respondent  for  the  alleged  offence  inter  alia  of  failure  to  negotiate 
in  good  faith  -with  the  certified  bargaining  representatives  of  its  em- 
ployees contrary  to  Section  10(2)  of  the  Wartime  Labour  Relations  Regu- 
lations. 

Following  upon  the  issue  of  such  consent,  a prosecution  was  duly 
instituted  by  the  appellant  and  came  on  for  hearing  before  Provincial 
20  Magistrate  J.  L.  Crowe. 

In  the  course  of  such  proceedings,  the  Magistrate  referred  to  the 
Nova  Scotia  Board  for  its  decision  the  question  as  to  whether  the  said 
employer  was  negotiating  in  good  faith  with  the  certified  bargaining 
representatives  of  its  employees  as  required  by  Section  10(2)  of  the  Regu- 
lations, Upon  such  application,  the  Nova  Scotia  Board  made  the  following 
decision: 

"It  is  the  decision  of  this  Board  that  having  considered  an 
30  application  for  leave  to  prosecute  and  having  in  the  exercise 

of  its  discretion  issued  its  consent  to  the  institution  of  a 
prosecution,  this  Board  has  no  further  duty  or  power  in 
connection  with  the  prosecution  for  the  offence  aforesaid 
now  pending  before  the  Magistrate  and  that  the  Magistrate 
should  be  advised  accordingly." 

Section  ^5  of  the  Regulations  forbids  the  institution  of  a pro- 
secution under  the  Regulations  except  by  or  with  the  consent  of  the  Board. 
In  the  Stokes  Rubber  Company  Case  (D.L.S.  7"601),  this  Board  held  that  on 
J+0  such  an  application  the  Board  is  not  required  to  pass  on  the  merits  of 
the  case  in  anticipation  of  a decision  of  the  Court  in  order  to  dispose 
of  the  application  for  leave  to  prosecute.  * * * 

It  is  the  evident  intent  of  the  Regulations  that  with  respect  to 
the  matters  enumerated  in  Section  25(1)  the  Board  shall,  for  the  purposes 
of  the  Regulations,  have  exclusive  jurisdiction  to  determine  such  ques- 
tions and  the  provisions  of  Section  25(1)  to  this  effect  are  reinforced 
by  Section  25(2)  which  contains  a direction  to  the  Court  before  whom  any 
such  question  arises  in  the  course  of  legal  proceedings  before  it  requir- 
50  ing  the  Court  to  refer  such  question  to  the  Board  for  decision. 

In  the  opinion  of  this  Board,  therefore,  as  the  consent  for  leave 
to  prosecute  given  by  the  Nova  Scotia  Board  for  the  alleged  offence  did 
not  constitute  a disposition  by  that  Board  of  the  question  as  to  whether 
the  respondent  had  failed  to  negotiate  in  good  faith  with  the  certified 
bargaining  representatives  of  its  employees  and  as  that  Board  did  not 
purport  to  make  a decision  on  that  question  in  disposing  of  the  appli- 
cation, it  was  the  duty  of  and  within  the  authority  of  the  Nova  Scotia 
Board  in  view  of  Section  25(1)  and  (2)  to  make  a decision  on  this  ques- 
60  tion  on  reference  by  the  Magistrate.  * * * 

The  evidence  given  before  the  Nova  Scotia  Board  at  the  hearing  on 
the  application  for  leave  to  prosecute  established  that  the  certified 
bargaining  representatives  of  the  employees  had  forwarded  to  the  respon- 
dent company  a draft  of  a collective  agreement  between  the  company  and 
such  bargaining  representatives  for  its  employees  as  a basis  for  negotia- 
tion with  a view  to  the  completion  of  a collective  agreement,  and  followed 
the  submission  of  this  agreement  with  notices  to  the  company  both  written 
and  verbal  to  negotiate  with  them  for  such  purpose.  The  respondent  com- 
70  pany  ignored  such  notices  and  made  no  attempt  to  enter  into  any  negotiations 
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with  the  bargaining  representatives  for  the  purposes  of  completing  a 
collective  agreement  in  spite  of  the  efforts  of  the  latter  to  arrange 
a meeting  for  this  purpose.  In  view  of  these  facts  concerning  which 
there  was  no  dispute,  this  Board  finds  that  the  respondent  company  failed 
to  negotiate  in  good  faith  with  the  bargaining  representatives  of  its 
employees  certified  under  the  Regulations  by  the  Nova  Scotia  Board  as 
required  by  Section  10(2)  of  the  Regulations  in  the  period  between  the 
6th  day  of  February,  1946,  and  the  18th  day  of  March,  1946.  A reply  to 
10  this  effect  will  bo  transmitted  to  the  Magistrate  accordingly. 

The  appeal  is  allowed  in  accordance  with  the  foregoing. 

Appeal  allowed. 

[Should  leave  to  prosecute  for  failure  to  bargain  in  good  faith 
be  given  in  a case  where  the  employer' s counsel  states  that  "his  client 
would  continue  to  refuse  to  execute  a collective  agreement  unless  it 
were  in  the  precise  terms  proposed  by  it"?  See,  Amalgamated  Bakers  & 

20  Confectioners  of  Toronto  v.  Canada  Bread  Co.  Ltd.  (1945) , 1 D.L.S.~  7-II67.  ] 

Third  Annual  Report  of  the  National  Labor  Relations  Board 

(1939) , PP.  90  et  seqT 

1 

Many  of  the  cases  in  which  the  Board  has  found  that  the  employer 
did  not  discharge  its  obligation  under  section  8(5)  of  the  act  have  re- 
vealed simply  a refusal  by  the  employer  to  enter  into  negotiations  with 
the  representatives  of  its  employees.  Thus,  the  Board  has  frequently 
30  found  that  an  employer  had  committed  an  unfair  labor  practice  in  instances 
where  it  expressly  refused  to  negotiate  or  to  meet  with  union  represen- 
tatives, or  made  its  refusal  manifest  by  such  unequivocal  conduct  as 
failing  to  reply  to  letters  requesting  a bargaining  conference,  refusing 
to  accept  a registered  letter  containing  a proposed  agreement,  returning 
the  letter  which  requests  a conference,  returning  a proposed  agreement, 
failing  to  attend  meetings  which  had  been  arranged,  and  refusing  to  dis- 
cuss terms  and  conditions  of  employment  at  meetings  with  union  represen- 
tatives. * * * 

40  The  Board  has  held  that,  under  certain  circumstances,  the  action 

of  the  employer  in  bargaining  with  its  employees  individually,  in  itself 
constituted  an  effective  refusal  to  bargain  collectively  and  was  an  un- 
fair labor  practice  within  the  meaning  of  section  8(5);  in  other  cases 
such  action  was  one  of  the  factors  leading  to  the  Board*  s determination 
that  the  employer  had  refused  to  bargain.  * * * 

The  net  result  sought  by  the  collective  bargaining  provision  is  tho 
making  of  a collective  bargaining  agreement.  The  Board  has  repeatedly 
affirmed  the  principle  asserted  in  Matter  of  St.  Joseph  Stock  Yards  Com- 
50  psny , 2 N.L.R.B.  39  > that  the  act  imposes  upon  the  employer  not  only  the 
duty  to  meet  with  the  duly  designated  representatives  of  its  employees 
and  to  bargain  with  them  in  good  faith  in  a genuine  attempt  to  achieve 
an  understanding  on  the  proposals  and  counter- proposals  advanced,  but 
also  the  duty,  if  an  understanding  should  be  reached,  to  embody  that  under- 
standing in  a binding  agreement.  * * * 

The  employer  is  not  required  to  oontinue  to  bargain  collectively 
with  the  representatives  of  its  employees  when  negotiations  already  held 
make  plain  that  to  do  so  would  be  futile.  In  Matter  of  Trenton  Garment 
60  Company.  4 N.L.R.B.  1186,  the  Board  examined  the  course  of  negotiations 
and,  finding  that  the  employer  had  made  a bona  fide  effort  to  reach  on 
agreement  and  that  the  possibilities  of  achieving  on  understanding  through 
the  bargaining  process  had  been  exhausted,  held  that  there  had  not  been  a 
refusal  to  bargain  collectively.  * * * 

The  Board  has  emphasized  the  fact,  however,  that  "Every  avenue 
and  possibility  of  negotiation  must  be  exhausted  before  it  should  be  ad- 
mitted that  an  irreconcilable  difference  creating  an  impasse  has  been 
reached." 
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Although,  on  impasse  has  been  reached,  the  situation  may  change 
and  new  issues  may  he  introduced.  The  employer  must  then  resume  its 
collective  bargaining. 

Fifth  Annual  Report  of  the  National  Labor  Relations  Board 

(19^1).  pp.  ^ et  'seq.  ~ 

The  Board  [has]  rejected  the  following  defenses  offered  in 
10  attempted  justification  of  a refusal  to  negotiate  with  the  exclusive 

representative:  The  employer  refused  to  enter  into  <any  contract  or  make 
any  counter- proposal  while  the  Wages  and  Hours  Bill  was  pending;  the  em- 
ployer relied  upon  a prior  sit-down  strike  as  a reason  fox’  refusing  to 
bargain;  the  employer  relied  on  the  exclusive  representative's  refusal  to 
accept  as  a condition  precedent  to  bargaining  that  it  secure  agreements 
from  the  employer' s competitors;  the  employer  relied  on  possible  re- 
prisals  from  a labor  organization  competing  with  the  statutory  represen- 
tative if  it  bargained  with  such  representative;  the  employer  refused  to 
negotiate  with  the  statutory  representative  because  it  had  signed  a 
20  closed-shop  contract  with  a competing  union  under  conditions  which  the 
Board  found  not  to  bar  an  investigation  of  representatives;  the  employer 
relied  on  the  exclusive  representative' s refusal  to  withdraw  charges 
pending  before  the  Board;  the  employer  refused  to  negotiate  on  the  ground 
that  its  labor  relations  were  "highly  involved." 

Eighth  Annual  Report  of  the  National  Labor  Relations  Board 

(1944), 

Over  a long  period  of  time,  the  cases  decided  by  the  Board  have 
revealed  a recurrent  pattern  of  the  indicia  of  bad  faith  in  bargaining 

negotiations Thus,  the  Board  had  occasion  to  reiterate  that  bad 

faith  is  demonstrated  by  an  employer's  unreasonable  delay  in  beginning 
or  resuming  negotiations  on  request;  by  an  employer’ s failure  to  make 
counterproposals  after  the  union' s proposals  have  been  med.e  and  rejected; 
by  an  employer' s appointment  of  bargaining  representatives  without 
authority  to  reach  agreements;  and  by  an  employer' s taking  unilateral 
action,  during  bargaining  negotiations,  on  matters  properly  the  subject 
of  collective  bargaining.... 

4#  An  outright  refusal  to  negotiate  with  the  employees'  designated 

representatives  is,  of  course,  a refusal  to  bargain.  Failure  to  reply 
to  communications  from  the  employees'  representatives  or  to  grant  them 
recognition  as  representing  all  the  employees  in  the  appropriate  unit  is 
also  a refusal  to  bargain.  Bargaining  with  employees  individually  does 
not  satisfy  the  employer' s obligation,  if  a duly  designated  represen- 
tative has  requested  collective  bargaining.  Nor  does  an  employer  bargain 
collectively,  within  the  meaning  of  the  Act,  merely  by  meeting  with  his 
employees'  representatives  and  insisting  that  he  continue  to  have  absolute 
and  unilateral  control  over  wages  at  all  times.  Assuming  a refusal  to 
50  bargain  collectively,  it  is  not  a defense  that  one  of  the  union' s pro- 
posals was  for  a closed  shop,  or  that  a strike  was  in  process  when  the 
request  for  collective  bargaining  was  made,  *r  that  the  employer  then  had 
a contract  with  another  labor  organization  which  had  previously  been 
given  the  employer' s support  and  assistance,  or  that  individual  contracts 
of  employment  between  the  employer  and  his  employees  had  been  made  prior 
to  the  designation  of  a collective  bargaining  representative  by  the  em- 
ployees. 

Ninth  Annual  Report  of  the  National  Labor  Relations  Board 

60  (19^5),  PP.  46-47. 

Nor  does  the  duty  to  bargain  collectively  cease  with  the  execution 
of  a collective  agreement.  The  employer  is  under  a further  duty  to 
negotiate  concerning  the  modification,  interpretation,  and  administration 
of  the  existing  agreement.  Thus,  in  Matter  of  George  E.  Carroll  et  al, , 

56  N.L.B.B.  935,  the  Board  held  that  the  employer  had  refused  to  bargain 
in  violation  of  the  Act  by  repudiating  a closed- shop  provision  of  an 
existing  collective  agreement  without  notifying  the  -union  or  submitting 
the  matter  to  negotiation,  and  by  ignoring  the  union' s request  to  submit 
70  the  controversy  to  arbitration  pursuant  to  an  arbitration  clause  contained 
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in  the  agreement.  The  Board  pointed  out  that  the  employer’s  conduct 
constituted  a unilateral  change  in  a contractual  term  which  was  a proper 
subject  for  collective  bargaining,  and  that  in  failing  to  answer  the 
union' s request  for  submitting  the  controversy  to  arbitration,  a recog- 
nized reasonable  method  for  settling  disputes,  the  employer  demonstrated 
his  insistence  upon  reserving  his  right  to  act  unilaterally,  The  Board, 
however,  went  on  to  state  that* 

10  In  viewing  the  case  in  this  light,  we  do  not  embark  upon 

a course  of  policing  and  enforcing  trade  agreements.  If, 
after  a full  exchange  of  views  and  a sincere  effort  to  com- 
pose differences,  the  parties  to  a trade  agreement  are  left 
at  an  impasse  concerning  its  interpretation,  application  or 
modification,  the  matter  is  outside  our  hands.  If  such  a 
dispute  involves  questions  of  interpretation  or  application, 
it  presumably  can  be  solved  by  the  courts,  under  the  appli- 
cable principles  of  the  law  of  contracts.  But,  particularly 
in  the  light  of  Section  10  (a)  of  the  Act,  the  execution  of 
20  a trade  agreement  does  not  necessarily  remove  our  juris- 

diction, even  when  the  questions  thereafter  raised  concern 
solely  its  interpretation  and  application.  By  signing  a 
trade  agreement  an  employer  does  not  purchase  immunity  from 
the  requirements  of  good  faith  and  honest  negotiation  which 
are  basic  to  Section  8(5)  of  the  Act.  It  is  inevitable  that, 
in  the  enforcement  of  the  public  right  to  have  the  channels 
of  interstate  commerce  freed  from  obstructions  resulting 
from  unfair  labor  practices,  private  rights  may  incidentally 
be  protected  or  enforced. 

30 

In  «...  other  cases,  the  Board  held  that  Section  8(5)  of  the  Act 
is  violated  when  an  employer  refuses  to  afford  the  exclusive  bargaining 
representative  the  opportunity  to  negotiate  concerning  the  disposition 
of  grievances  of  individual  or  groups  of  employees.  This  problem  in- 
volves a reconciliation  of  the  employer1 s obligation  under  the  Act  to 
bargain  exclusively  with  the  majority  representative  and  the  employees’ 
rights  under  the  proviso  to  Section  9(a)  of  the  Act  to  present  grievances 
individually  or  in  a group  to  their  employer.  In  Matter  of  Hughes  Tool 
Company,  58  N.L.B.B.  981,  the  Board  spelled  out  with  considerable  par- 
40  ticularity  the  respective  rights  and  obligations  of  the  employer,  the 
employees,  and  the  union.  Thus,  the  Board  stated: 

We  interpret  the  proviso  to  Section  9(a)  of  the  Act  to  mean 
that  individual  employees  and  groups  of  employees  are  permitted 
"to  present  grievances  to  their  employer"  by  appearing  in  be- 
half of  themselves — although  not  through  any  labor  organization 
other  than  the  exclusive  representative — at  every  stage  of  the 
grievance  procedure,  but  that  the  exclusive  representative  is 
entitled  to  be  present  and  negotiate  at  each  such  stage  con- 
50  ceming  the  disposition  to  be  made  of  the  grievance.  If,  at 

any  level  of  the  established  grievance  procedure,  there  is  an 
agreement  between  the  employer,  the  exclusive  representative, 
and  the  individual  or  grouj),  disposition  of  the  grievance  is 
thereby  achieved.  Failing  agreement  of  all  three  parties,  any 
dissatisfied  party  may  carry  the  grievance  through  subsequent 
machinery  until  the  established  grievance  procedure  is  ex- 
hausted. 

[Does  a union' s right  to  service  grievances  arise  upon  cert if i- 
60  cation  or  must  it  await  the  conclusion  of  a collective  agreement?  See 
Be  Boss  fear  & Tool  Co. , 63  N.L.B.B.  1012.] 
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NATIONAL  LABOR  RELATIONS  BOARD  v.  P,  LORILLARD  CO.  In  the  Supreme  Court 

" "of  - the  United  States.  1942."  314  U.S.  512. 

PER  CURIAM:  The  Board  found  that  the  respondent,  P.  Lor j. Hard 
Company,  had  committed  an  unfair  labor  practice  within  the  meaning  of 
S.8(5)  of  the  National  Labor  Relations  Act,  49  Stat.  449,  353,  by  refus- 
ing to  bargain  collectively  with  Pioneer  Tobacco  Workers'  Local  Industrial 
Union  No.  55,  which  was  at  the  time  the  duly  selected  bargaining  repre- 
sentative of  a majority  of  Lorillard' s employees.  The  Board  affirmative- 
ly ordered  Lorillard  to  bargain  collectively  with  Local  No.  55.  On  the 
Board' s petition  for  enforcement  the  court  below  sustained  the  Board' s 
finding,  but,  expressing  the  belief  that  because  of  lapse  of  time  and 
changed  conditions  the  Local  might  no  longer  represent  the  majority  of 
employees,  modified  the  Board' s order  so  as  to  require  it  to  conduct  an 
election  to  determine  whether  the  Local  had  lost  its  majority  due  to  a 
shift  of  employees  to  a rival  independent  association.  The  Board  had 
considered  the  effect  of  a possible  shift  in  membership,  alleged  to  have 
occurred  subsequent  to  Lorillard' s unfair  labor  practice.  But  it  had 
reached  the  conclusion  that,  in  order  to  effectuate  the  policies  of  the 
Act,  Lorillard  must  remedy  the  effect  of  its  prior  unlawful  refusal  to 
bargain  by  bargaining  with  the  union  shown  to  have  had  a majority  on  the 
date  of  Lorillard' s refusal  to  bargain.  This  was  for  the  Board  to  deter- 
mine, and  the  court  below  was  in  error  in  modifying  the  Board' s order 
in  this  respect.  Labor  Board  v.  Bradford  Dyeing  Assn. , 310  U.S.  318, 
339“340;  I .A.  of  M.  v.  Labor  Board,  311  U.S. "727  $2.  See  also  Labor 
Board  v.  Ealk  Corp. , 308  U .S  . 453,  458-459-  The  judgment  of  the  court 
below  is  reversed  with  directions  to  enforce  the  order  of  the  Board. 

Reversed. 

[See  also  Franks  Bros,  Co.  v.  N.L.R.B.  (1944),  321  U.S.  702. 

But  cf.  N.L.R.B.  v.  Inter-City  Advertising  Co.  (1946),  154  F.2d  244, 
where  the  court  refused  to  enforce  an  order  to  bargain  with  a certified 
union  which  had  lost  its  majority  as  a result  of  a bona  fide  reorgani- 
zation effected  by  the  employer.  It  should  be  noted  that  the  employer 
had  refused  to  bargain  before  the  union  lost  its  majority;  see  Note, 

(1946)  59  Harv.  L.  Rev.  990.  ] 

[An  employer  enters  into  valid  individual  contracts  with  em- 
ployees for  a fixed  term.  Subsequently  a union  is  certified  while  the 
individual  contracts  are  subsisting.  May  the  employer  take  the  position 
that  he  need  not  bargain  until  the  expiration  of  the  individual  contracts 
or  that  he  is  not  obliged  to  bargain  for  any  changes  in  the  matters 
covered  by  the  individual  contracts  while  they  subsist?  See  J.  I.  Case 
Co.  v.  N.L.R.B.  (1944),  321  U.S.  332.  ] 


50  (2)  Right  to  Exclusive  Representation 

Trade  Union  Act,  1944  (Sask.  2nd  seas.),  c.69 
Section  3-  — reproduced  supra,  p.  242. 

[Cf . Labour  Relations  Act,  1945  (N.B. ),  c.4l,  ss.  5-8,  reproduced 
supra,  pp.  241-242.  No  express  provision  is  made  for  exclusive  represen- 
tation. Does  this  make  any  difference?] 

60  Fifth  Annual  Report  of  the  National  Labor  Relations  Board 

(19U1),  p.  >*7 

It  is  also  well  established  that  the  employer  is  not  complying 
with  the  terms  of  section  8(5)  unless  he  accords  to  the  statutory  repre- 
sentative exclusive  recognition.  The  Board  has  held  that  there  is  in- 
cluded in  the  employer’s  obligation  under  section  8(5)  as  a reasonably 
appropriate  method  of  precluding  an  employer  from  mailing  it  nugatory  a 
duty,  upon  request  of  the  union,  to  incorporate  into  a written  contract 
which  the  parties  are  negotiating  full  recognition  of  the  union  in  express 
terms  as  exclusive  bargaining  agent.  Similarly,  the  Board  held  it  to  be 
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an  unfair  labor  practice  within  section  8(5)  for  the  employer  to  insist 
that  the  collective  bargaining  contract  recognize  the  statutory  repre- 
sentative as  exclusive  representative  only  so  long  as  it  continued  to 
represent  a majority  of  the  employoes  end  empower  the  employer  to  call 
an  election  whenever  the  employer  desired  to  determine  whether  the 
union  still  represented  a majority. 

[As  to  some  of  the  implications  of  the  right  to  exclusive 
10  representation  by  a "majority"  union,  see  Weyand,  Majority  Rule  in 
Collective  Bargaining,  (19*1-5)  45  Col.  L,  Rev.  556.*] 

Obligations  of  Union  Flowing  from  Exclusive  Represent at ion 

WALLACE  CORP.  v.  NATIONAL  LABOR  RELATIONS  BOARD . In  the  Supreme  Court 

of  the  United  States,  1944.  323  U.S.  248. 

20  BLACK  J.  delivered  the  opinion  of  the  Court: 

In  an  attempt  to  settle  a labor  dispute  at  the  plant  of  peti- 
tioner company,  an  agreement  approved  by. the  Board  was  signed  by  a C.I.O. 
union,  an  Independent  union,  and  the  company.  At  a consent  election  held 
pursuant  to  this  agreement,  Independent  won  a majority  of  the  votes 
cast,  and  was  certified  by  the  Board,  as  bargaining  representative.  The 
company  then  signed  a.  union  shop  contract  with  Independent,  with  know- 
ledge— so  the  Board  has  found — that  Independent  intended,  by  refusing 
membership  to  C.I.O.  employees,  to  oust  them  from  their  jobs.  Indepen- 
30  dent  refused  to  admit  C.I.O.  men  to  membership  and  the  company  discharged 
them. 

In  a subsequent  unfair  labor  practice  proceeding  the  Board  found 
that  (1)  Independent  had  been  set  up,  maintained,  and  used  by  the  peti- 
tioner to  frustrate  the  threatened  unionization  of  its  plant  by  the 
C.I.O.,  and  (2)  the  union  shop  contract  was  made  by  the  company  with 
knowledge  that  Independent  intended  to  use  the  contract  as  a means  of 
bringing  about  the  discharge  of  former  C.I.O.  employees  by  denying  them 
membership  in  Independent.  The  Board  held  that  the  conduct  of  the  com- 
40  pany  in  both  these  instances  constituted  unfair  labor  practices.  It 
entered  an  order  requiring  petitioner  to  disestablish  Independent,  de- 
nominated by  it  a "company  union";  to  coase  and  desist  from  giving  effect 
to  the  union  shop  contract  between  it  and  Independent;  and  to  reinstate 
with  back  pay  forty- three  employees,  found  to  have  been  discharged  be- 
cause of  their  affiliation  with  the  C.I.O,,  and  because  of  their  failure 
to  belong  to  Independent,  as  required  by  the  union  shop  contract.  The 
Circuit  Court  of  Appeals  ordered  enforcement  of  the  Order.  We  granted 
certiorari  because  of  the  importance  to  the  administration  of  the  Act  of 
the  questions  involved.  * * * 

50 

[The  Company]  attacks  the  Board's  conclusion  that  it  was  an  un- 
fair labor  practice  to  execute  the  union  shop  contract  with  knowledge 
that  Independent  at  that  time  intended  to  deny  membership  to  C.I.O. 
employees  because  of  their  former  affiliations  with  the  C.I.O.  It  ad- 
mits that  had  there  been  no  union  shop  agreement,  discharge  of  em- 
ployees on  account  of  their  membership  in  the  C.I.O.  would  have  been 
an  unlawful  discrimination  contrary  to  S.8(3)  of  the  Act.  But  the  pro- 
viso in  S.8(3)  permits  union  shop  agreements.  It  follows  therefore, 
the  company  argues,  that,  inasmuch  as  such  agreements  contemplate  dis- 
60  charge  of  those  who  are  not  members  of  the  contracting  union,  and  inas- 
much as  the  company  has  no  control  over  admission  to  union  membership, 
the  contract  is  valid  and  the  company  must  discharge  non-union  members, 
regardless  of  the  union' s discriminatory  purpose,  and  the  company' s 
knowledge  of  such  purpose.  This  argument  we  cannot  accept. 

The  duties  of  a bargaining  agent  selected  under  the  terms  of 
the  Act  extend  beyond  the  mere  representation  of  the  interests  of  its 
own  group  members.  By  its  selection  as  bargaining  representative,  it 
has  become  the  agent  of  all  the  employees,  charged  with  the  responsi- 
70  bility  of  representing  their  interests  fairly  and  impartially. 
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Otherwise,  employees  who  are  not  members  of  a selected  union  at  the  time 
it  is  chosen  by  the  majority  would  be  left  without  adequate  representation. 
No  employee  can  be  deprived  of  his  employment  because  of  his  prior  af- 
filiation with  any  particular  union.  The  Labor  Relations  Act  was  designed 
to  wipe  out  such  discrimination  in  industrial  relations.  Numerous  de- 
cisions of  this  Court  dealing  with  the  Act  have  established  beyond  doubt 
that  workers  shall  not  be  discriminatorily  discharged  because  of  their 
affiliation  with  a union.  We  do  not  construe  the  provision  authorizing 
10  a closed  shop  contract  as  indicating  an  intention  on  the  part  of  Congress 
to  authorize  a majority  of  workers  and  a company,  as  in  the  instant  case, 
to  penalize  minority  groups  of  workers  by  depriving  them  of  that  full 
freedom  of  association  and  self-organization  which  it  was  the  prime  purpose 
of  the  Act  to  protect  for  all  workers.  It  was  as  much  a deprivation  of 
the  rights  of  these  minority  employees  for  the  company  discriminatorily 
to  discharge  them  in  collaboration  with  Independent  as  it  would  have  been 
had  the  company  done  it  alone.  To  permit  it  to  do  so  by  indirection, 
through  the  medium  of  a "union"  of  its  own  creation,  would  be  to  sanction 
a readily  contrived  mechanism  for  evasion  of  the  Act. 

20 

One  final  argument  remains.  The  company,  it  is  said,  bargained 
with  Independent  because  it  was  compelled  to  do  so  by  law.  The  union  shop 
contract  to  which  the  company  at  first  objected,  but  into  which  it  entered 
against  the  advice  of  counsel,  was  the  result  of  that  bargaining.  The 
company,  it  is  pointed  out,  persistently  though  unsuccessfully  sought  to 
persuade  Independent  to  admit  C.1,0.  workers  as  members  of  Independent. 
Hence,  we  are  told,  the  company  did  all  in  its  power  to  'prevent  the  dis- 
charges and  should  not  be  held  responsible  for  them.  Two  answers  suggest 
themselves:  First,  that  the  company  was  not  compelled  by  law  to  enter  into 
30  a contract  under  which  it  knew  that  discriminatory  discharges  of  its  em- 
ployees were  bound  to  occur;  second,  the  record  discloses  that  there  was 
more  the  company  could  and  should  have  done  to  prevent  these  discriminatory 
discharges  even  after  the  contract  was  executed.  Immediately  after  the 
discharge  of  this  large  group  of  employees,  the  Labor  Board  complained  to 
the  company.  The  company  appealed  in  writing  to  Independent's  business 
manager  to  admit  the  men  to  membership,  and  thus  make  possible  their  re- 
instatement. This  appeal  was  rejected.  The  Board  then  called  to  the 
company's  attention  our  decision  in  Labor  Board  v.  Electric  Vacuum  Cleaner 
Co. , 315  U.S.  685,  asserting  that  under  its  authority  the  men  had  been 
40  illegally  discharged  and  should  be  reinstated.  In  subsequent  correspon- 
dence, the  Board  suggested  to  the  company  that  if  it  should  later  be  re- 
quired to  reinstate  the  discharged  employees,  it  would  have  only  itself 
to  blame,  since  it  had  voluntarily  dispensed  with  their  services.  It  in- 
sisted that  the  company  was  taking  a needless  risk  of  liability  bocauso  if 
the  Board  should  hear  charges  and  dismiss  them,  the  men  could  then  be  dis- 
charged, but  if  on  the  other  hand,  the  Board  should  sustain  the  complaint, 
the  discharged  employees  "would  have  retained  their  positions  end  your 
client  would  have  no  further  liability  because  of  their  wrongful  discharge." 
The  Board's  representative  at  that  time  wrote  the  company,  "I  again  be- 
50  seech  you  to  return  them  to  work  pending  a decision  by  the  National  Labor 
Relations  Board  on  this  question." 

It  follows  from  what  we  have  said  that  wo  affirm  the  judgment 
of  the  court  below  approving  the  order  of  the  Board  in  it 3 entirety. 

JACKSON  J.,  dissenting  (after  setting  out  that  a settlement 
had  been  made  through  the  N.L.R.B.  whereby  the  winner  of  an  eloction 
between  the  competing  unions  would,  bo  granted  a closed- shop  contract): 

60  At  the  time  this  closed- shop  agreement  was  made  the  Board  had 

certified  the  Independent  as  representative  of  the  employees.  Under  S.8 
it  would  have  been  an  unfair  labor  practice  had  the  Company  refused  to 
bargain  with  it.  The  Board  made  the  certification,  without  objection  by 
the  defeated  C.I.O.  and  vrith  full  knowledge  that  the  Company  was  bound  in 
law  and  in  good  faith  to  give  the  certified  union  a closed- shop  contract. 

We  do  not  say,  and  it  is  not  necessary  now  to  decide,  that  the  Board  has 
no  power  to  protect  minorities  at  this  stage  of  the  proceedings.  We  do 
not  mean  to  preclude  the  power  of  the  Board,  when  the  contract  settling 
the  strike,  withdrawing  charges  against  the  company,  and  consenting  to 
70  an  election  with  a closed  shop  to  the  winner  was  brought  to  the  Board, 
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to  have  refused  to  dismiss  chargee  and  undertake  an  election  unless  each 
union  agreed  that,  if  it  won  a closed  shop y it  would  open  the  union  to 
membership  from  the  losers  on  terms  the  Board  deemed  fair.  Since  no  one 
could  tell  who  would  win,  this  would  in  any  event  have  been  an  impartial 
arrangement.  Even  after  the  Independent  won,  the  Board  before  certifying 
it  might  perhaps  properly  have  made  conditions  as  to  reasonable  terms  to 
the  defeated.  But  the  Board  made  no  conditions  or  reservations  of  the 
sort.  Instead,  it  takes  the  position,  and  the  Court  is  holding,  that 
10  such  conditions  must  be  imposed  on  the  union  by  the  employer.  He  must 

see  that  the  union  with  which  he  has  been  ordered  to  bargain  makes  proper 
terms  for  admission  into  that  certified  union  of  Its  former  enemies  and 
rivals.  We  think  that  the  decision  to  that  effect  is  not  only  unauthor- 
ized by  Congress,  but  is  utterly  at  war  with  th©  hands-off  requirements 
which  the  law  lays  upon  the  employer,  and  that  this  decision  is  at  war 
with  one  of  the  basic  purposes  of  labor  in  its  struggle  to  obtain  this 
Act  and  of  Congress  in  enacting  it. 

Of  course  the  closed  shop  is  well  known  in  labor  relations.  Its 
20  essential  philosophy  is  that  once  the  employees  have  chosen  their  repre- 
sentative -union,  it  is  entitled  to  bargain  for  the  employer' s help  to 
maintain  its  control.  Other  employer  aids  to  a dominant  union,  such  as 
the  check-off,  are  also  conceded  to  unions  by  bargaining  on  behalf  of  a 
majority  when  they  would  not  be  at  all  permissible  for  the  employer  to  use 
in  the  first  place  to  influence  the  workmen  to  choose  a particular  union 
because  he  favored  it.  But  the  idea  of  the  closed  shop  is  that,  while 
these  acts  of  influence  or  pressure  on  workmen  are  unfair  when  exerted 
by  the  employer  in  his  own  interest,  they  are  fair  and  lawful  when  en- 
forced by  him  as  an  instrument  of  the  union  itself.  A closed  shop  is  the 
30  ultimate  goal  of  most  union  endeavor,  and  not  a few  employers  have  found 
it  a stabilizer  of  labor  relations  by  putting  out  of  their  shops  men  who 
were  antagonistic  to  the  dominant  union,  thus  ending  strife  for  domination. 
It  puts  the  employment  office  under  a veto  of  the  union,  which  uses  its 
own  membership  standards  as  a basis  on  which  to  exclude  men  from  employ- 
ment. 

Neither  the  National  Labor  Relations  Act  nor  any  other  Act  of 
Congress  expressly  or  by  Implication  gives  to  the  Board  any  power  to 
supervise  union  membership  or  to  deal  with  union  practices,  however  un- 
40  fair  they  may  be  to  members,  to  applicants,  to  minorities,  to  other 

unions,  or  to  employers.  This  may  or  may  not  have  been  a mistake,  but  it 
was  no  oversight.  We  suppose  that  there  is  no  right  which  organized  labor 
of  every  shade  of  opinion  in  other  matters  would  unite  more  strongly  in 
demanding  than  the  right  of  each  union  to  control  its  own  admissions  to 
membership.  Each  union  has  insisted  on  its  freedom  to  fix  its  own  quali- 
fications of  applicants,  to  determine  the  vote  by  which  individual  ad- 
missions will  be  granted,  to  prescribe  the  initiation  or  admission  fees, 
to  fix  the  dues,  to  prescribe  the  duties  to  which  members  must  be  faith- 
ful and  to  decide  when  and  why  they  may  be  expelled  or  disciplined.  The 
50  exclusion  of  those  whose  loyalty  is  to  a rival  union  or  hostile  organi- 
zation is  one  of  the  most  common  and  most  understandable  of  practices, 
designed  to  defend  the  union  against  undermining,  spying,  and  discord, 
and  possible  capture  and  delivery  over  to  a rival.  Some  unions  have 
battled  to  exclude  Communists,  some  racketeers,  and  all  to  exclude  those 
deemed  disloyal  to  their  purposes.  See  Williams  v.  Quill,  277  N.Y.  1,  7, 

12  N.E . 2d  5^7;  Miller  v.  Ruohl,  166  Mi sc.  ^79,  2 N.Y.S.  2d  39^. 

There  are  those  who  think  that  the  time  has  come  when  unions 
should  be  denied  this  control  over  their  own  affairs.  However  this  may 
60  be,  wo  only  know  that  Congress  has  included  no  such  principle  expressly 
in  the  Act.  If  the  Board  should  attempt  to  exercise  it  as  wo  have 
suggested  by  way  of  a condition  on  its  conducting  an  election  or  making 
a certification,  a question  of  its  statutory  power  to  do  so  might  arise, 
on  which  we  express  no  opinion.  It  would  at  least  be  a forthright  exer- 
cise of  power  over  the  unions  by  the  Board  itself  acting  in  the  public 
interest  and  would  not  require  an  employer  to  engage  in  interference  with 
union  affairs  in  direct  violation  of  the  Act. 

But  the  Court  is  deciding  not  only  that  without  authority  of 
70  Congress  the  admission  practices  of  a labor  organization  having  a closed 
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shop  may  be  policed,  but  also,  contrary  as  -we  think  to  the  Act,  that  the 
employer  is  empowered  and  required  to  do  the  policing.  This  we  think 
defies  both  the  express  terms  and  the  philosophy  of  the  Act.  * * * 

Of  course,  if  the  employer  in  a closed  shop  is  to  be  responsible 
for  the  discriminations  or  unfairness  of  the  union,  he  must  have  a right 
to  be  informed  about  it3  admissions.  If,  in  collective  bargaining,  a 
union  asked  a closed  shop,  the  employer  would  have  to  demand  to  know  the 
10  rules  and  practices  about  admission,  the  fees,  the  by-laws,  the  method  of 
electing  members.  If  he  should  demand  this  as  a condition  of  collective 
bargaining,  we  should  expect  the  Board  to  hold  him  guilty  of  unfair 
practices,  and  we  have  no  doubt  it  would  ask  this  Court  to  sustain  it. 

Yet  here  the  sole  ground  of  penalizing  this  employer  is  that  he  did  not 
do  just  that.  Should  the  employer  have  made  the  union  admit  all  of  its 
former  enemies?  If  not,  by  what  standard  could  he  allow  it  to  select? 

Must  it  also  be  made  to  admit  even  those  who  would  not  sign  applications 
or  pay  initiation  fees  claimed  to  be  too  onerous?  The  employer  is  re- 
quired to  reinstate  with  back  pay  a dozen  who  never  even  asked  to  join 
20  the  certified  union.  But  neither  the  Court  nor  the  Board  says  what  the 
employer  should  have  required  the  union  to  adopt  as  an  admission  policy. 

The  statute  expressly  permits  a closed  shop.  It  can  be  denied 
only  when  the  certified  union  is  "established,  maintained,  or  assisted" 
by  unfair  labor  practices  of  the  employer.  But  the  statute  cannot  mean 
that  the  making  and  performance  of  a closed- shop  contract  in  itself  is  an 
unfair  practice  which  invalidates  a closed  shop.  To  so  interpret  it  would 
be  to  believe  the  Congress  by  this  provision  wa3  perpetrating  a hoax.  But 
if  it  means  that  the  union  can  have  a closed  shop  and  the  employer  will 
30  supervise  its  membership,  it  is  a strange  contradiction  in  an  Act  whose 
chief  purpose  was  to  sterilize  the  employers  and  to  free  workmen  of  the 
influence  they  exerted  through  control  of  the  right  to  work.  * * * 

It  happens  to  be  an  independent  that  won  here.  But  counsel  for 
the  Board  assured  us  on  argument  that  this  is  not  a one-way  policy  to 
require  independent  unions  to  admit  their  enemies.  It  would,  as  we  under- 
stand it,  have  been  applied  in  the  same  manner  if  the  C.I.O.  had  won  and 
had  excluded  some  Independent  members- -on  suspicion,  perhaps,  that  they 
were  company  spies.  The  obstacle  that  this  decision  will  interpose  to 
1+0  all  future  bargaining  for  closed  shops  is  likely  to  be  felt  by  C.I.O. 
and  A.F.  of  L.  unions  many  times  as  often  as  by  independents. 

Of  course  it  is  the  employer  who  is  penalized  here,  and  on  shallow 
and  superficial  examination  it  may  seem  like  another  victory  for  labor. 

The  employer  must  pay  many  thousands  of  dollars  for  hours  unworked,  be- 
cause it  performed  reluctantly  but  in  good  faith  its  closed- shop  agree- 
ment made  under  authority  of  Congress  and  with  knowledge  and  encourage- 
ment of  the  Board,  and  with  the  approval  and  Instigation  of  the  C.I.O. 
union  whose  members  now  gain  back  pay  by  its  repudiation.  We  think  this 
50  cannot  be  justified  as  an  unfair  labor  practice  outlawed  by  Congress. 

That  resistance  to  closed- shop  unions  will  likely  be  stiffened  if  employers 
must  underwrite  the  fairness  of  closed- shop  unions  to  applicants  and 
members,  and  that  a good  deal  labor  has  fought  for  may  be  jeopardized  if 
the  price  of  obtaining  it  is  to  have  the  union  policed  by  the  employer, 
are  considerations  beyond  our  concern.  We  can  only  view  this  as  a very 
unfair  construction  of  the  statute  to  the  employer  and  one  not  warranted 
by  anything  Congress  has  directed  or  authorized. 


6 0 


Affirmed. 

[Stone  C.J.,  Roberts  J.  and  Frankfurter  J.  joined  in  the  dissent. 

A certified  agency  may  not  discriminate  against  employees  in  the 
bargaining  unit  because  of  race  or  colour:  see  Steele  v.  Louisville  & 
Nashville  R.  Co.  (1944),  323  XJ.S.  192;  T unstall  v.  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen  (1944),  323  U.S.  210. 

The  certificate  of  a union  which  fails  in  its  duty  of  equal  non- 
disc riminatory  representation  may  be  revoked:  see  Re  Laru3  & Bros.  Co. , 

62  N.L.R.B.  1075.  C£,  also,  Re  Bethlehem- Alameda  Shipyard  Co".  , 53  N.L.R.B. 

999,  at  p.  1016.  See  Tenth  Annual  Report  of  the  National  Labor  Relations 
Board  (1946),  p.  18:  "The  Larus  decision  affords  an  answer  to  a question 
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mooted  in  a number  of  other  cases  decided  earlier  in  the  fiscal  year, 
namely,  whether  a union  seeking  certification  as  exclusive  bargaining 
agent  is  bound  to  offer  membership  to  all  employees  in  the  bargaining 
unit.  The  Board  indicated  that,  in  general,  a labor  organization's  right 
to  prescribe  the  qualifications  of  its  members  will  be  respected,  but 
that  a union  acting  as  an  exclusive  representative  under  the  statute  must 
not  exclude  employees  upon  a discriminatory  basis  if  it  holds  a contract 
with  the  employer  containing  closed- shop  features.  Earlier,  in  Matter 
10  of  Atlanta  Oak  Flooring  Company.  62  N.L.R.B.  973,  the  Board  had  held 
that  a statutory  bargaining  agent  may  segregate  racial  groups  within 
its  membership  into  separate  but  equally  privileged  locals  or  branches 
of  its  organization.  Thus,  the  rule  has  evolved:  Neither  exclusion 
from  membership  nor  segregated  membership  per  so  represents  evasion  on 
the  part  of  a labor  organization  of  its  statutory  duty  to  afford  "equal 
representation."  But  in  each  case  where  the  issue  is  presented  the  Board 
will  scrutinize  the  contract  and  conduct  of  a representative  organization 
and  withhold  or  withdraw  its  certification  if  it  finds  that  the  organi- 
zation has  discriminated  against  employees  in  the  bargaining  unit  through 
20  its  membership  restrictions  or  otherwise." 

In  Betts  v.  Easley  (1946),  l6l  Kan.  459,  169  P.23.  83I,  the  Kansas 
Supreme  Court  denied  a union' s right  to  act  as  a collective  bargaining 
agent  under  the  Railway  Labor  Act  of  the  United  States  where  the  union 
excluded  workers  who  were  within  the  bargaining  unit. 

See,  Dodd,  Discrimination  by  Labor  Unions  in  the  Exercise  of 
Statutory  Bargaining  Powers,  (19*45)  58  Harv'.'  L.  Rev.  448;'  Murray,  Right 
to  Equal  Opportunity  in  Employment,  (1945)  33  Calif.  L.  Rev.  3Q8;  Summers , 
The  Right  to  Join  a Union,  (1947 ) 47  Col.  L.  Rev.  33,  at  pp.  51-5477  " 

« 

30  [The  employer's  duty  to  give,  and  the  union's  right  to  insist  on 

exclusive  representation  involve  repercussions  on  strikes  and  picketing 
by  a defeated  or  minority  union.  For  example,  a strike  by  a minority 
union  to  compel  an  employer  to  violate  his  duty  to  bargain  with  a 
certified  union  would  be  unlawful;  and  picketing  in  pursuance  of  such  a 
strike  has  likewise  been  held,  to  be  unlawful;  see  Note,  Availability  of 
NLRA.  Remedies  to  "Unlawful"  Strikers,  (1946)  59  Harv.  L . Rev . 747,  at  pp . 
750-752;  Note,  The  Status  of  Labor's  Right  to  Picket,.  (1946)  32  Va.  L. 

Rev.  1022,  at  pp.  1028-1029. 

Suppose  employees  Eire  discharged  after  picketing  in  favour  of  a 
40  minority  union  where  another  union  has  been  certified.  Should  they  be 
entitled  to  reinstatement?  ] 

(3)  Requirement  of  a Written  Collective  Agreement 

Labour  Relations  Act,  1945  (N.B.),  c,4l 

Section  2.  (1)  In  this  Act,  unless  the  context  otherwise  requires, 

50  (c)  "Collective  agreement"  moans  an  agreement  in  writing 

between  an  employer  or  an  employers'  organization  on  the 
one  hand  and  a trade  union  or  an  employees'  organization 
on  the  other  hand  containing  provisions  with  reference  to 
rates  of  pay,  hours  of  work  or  other  working  conditions; 

[See,  to  the  same  effect,  Trade  Union  Act,  1944  (Sasic.  2nd  sees.), 

c.  69,  s.  2(3).] 

[Cf.  H.  J.  Heinz  Co.  v.  N.L.R.B.  (1941),  311  U.S.  514,  per 
60  Stone  C.J.  at  p.  523:  "It  is  conceded  that  although  petitioner  has  reached 
an  agreement  with  the  Union  concerning  wages,  hours  and  working  con- 
ditions of  the  employees,  it  has  nevertheless  refused  to  sign  any  con- 
tract embodying  tho  terms  of  the  agreement.  The  Board  supports  its  order 
directing  petitioner,  on  request  of  tho  Union,  to  sign  a written  con- 
tract embodying  the  terms  agreed  upon  on  tho  ground,  among  others,  that 
a refusal  to  sign  is  a refusal  to  bargain  within  the  meaning  of  the  Act. 

In  support  of  this  contention  it  points  to  tho  history  of  the 
collective  bargaining  process  showing  that  its  object  has  long  been  an 
agreement  between  employer  and  employees  as  to  wages,  hours  and  working 
70  conditions  evidenced  by  a signed  contract  or  statement  in  writing,  which 
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serves  both  as  recognition  of  the  union  with  which  the  agreement  is 
reached  and  as  a permanent  memorial  of  its  terms.  This  experience  has 
shown  that  refusal  to  sign  a written  contract  has  been  a not  infrequent 
means  of  frustrating  the  bargaining  process  through  the  refusal  to  re- 
cognize the  labor  organization  as  a party  to  it  and  the  refusal  to 
provide  an  authentic  record  of  its  terms  which  could  be  exhibited  to 
employees,  as  evidence  of  the  good  faith  of  the  employer.  Such  refusals 
have  proved  fruitful  sources  of  dissatisfaction  and  disagreement.  Con- 
10  trasted  with  the  unilateral  statement  by  the  employer  of  his  labor 

policy,  the  signed  agreement  has  been  regarded  as  the  effective  instrument 
of  stabilizing  labor  relations  and  preventing,  through  collective  bar- 
gaining, strikes  and  industrial  strife. 

Before  the  enactment  of  the  National  Labor  Relations  Act  it  had 
been  the  settled  practice  of  the  administrative  agencies  dealing  with 
labor  relations  to  treat  the  signing  of  a written  contract  embodying  a 
wage  and  hour  agreement  as  the  final  step  in  the  bargaining  process. 
Congress,  in  enacting  the  National  Labor  Relations  Act,  had  before  it 
the  record  of  this  experience.  * * * 

20  We  think  that  Congress,  in  thus  incorporating  in  the  new  legis- 

lation the  collective  bargaining  requirement  of  the  earlier  statutes 
included  as  a part  of  it,  the  signed  agreement  long  recognized  under  the 
earlier  acts  as  the  final  step  in  the  bargaining  process.  It  is  true 
that  the  National  Labor  Relations  Act,  while  requiring  the  employer  to 
bargain  collectively,  does  not  compel  him  to  enter  into  an  agreement. 

But  it  does  not  follow,  as  petitioner  argues,  that,  having  reached  an 
agreement,  he  can  refuse  to  sign  it,  because  he  has  never  agreed  to  sign 
one.  He  may  never  have  agreed  to  bargain  but  the  statute  requires  him 
to  do  so.  To  that  extent  his  freedom  is  restricted  in  order  to  secure 
30  the  legislative  objective  of  collective  bargaining  as  the  means  of  cur- 
tailing labor  disputes  affecting  interstate  commerce.  The  freedom  of  the 
employer  to  refuse  to  make  an  agreement  relates  to  its  terms  in  matters 
of  substance  and  not,  once  it  is  reached,  to  its  expression  in  a signed 
contract,  the  absence  of  which,  as  experience  has  shown,  tends  to  frus- 
trate the  end  sought  by  the  requirement  for  collective  bargaining.  A 
business  man  who  entered  into  negotiations  with  another  for  an  agreement 
having  numerous  provisions,  with  the  reservation  that  he  would  not  reduce 
it  to  writing  or  sign  it,  could  hardly  be  thought  to  have  bargained  in 
good  faith.  This  is  even  more  so  in  the  case  of  an  employer  who,  by  his 
l0  refusal  to  honor,  with  his  signature,  the  agreement  which  he  has  made 
with  a labor  organization,  discredits  the  organization,  impairs  the 
bargaining  process  and  tends  to  frustrate  the  aim  of  the  statute  to  secure 
industrial  peace  through  collective  bargaining. 

Petitioner' s refusal  to  sign  was  a refusal  to  bargain  collectively 
and  an  unfair  labor  practice  defined  by  S.8(5).  The  Board.'  s order  re- 
quiring petitioner  at  the  request  of  the  Union  to  sign  a written  con- 
tract embodying  agreed  terms  is  authorized  by  S. 10(c).  This  is  the  con- 
clusion which  has  been  reached  by  five  of  the  six  courts  of  appeals  which 
have  passed  upon  the  question."  ] 
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CHAPTER  VII 

THE  COLLECTIVE  AGREEMENT 


1.  Nature  of  a Collective  Agreement 

10  Written  Trade  Agreements  in  Collective  Bargaining  (NLRB,  1939) > 

~~~PP.  39“^-lT~ 

The  witten  trade  agreement  has  experienced  an  evolution  similar 
to  that  of  other  business  documents.  * * ■*  it  developed  originally  from 
a Bimplo  memorandum  or  bill  of  prices,  an ft  by  the  end  of  the  nineteenth 
century  the  comprehensive  trade  agreement  was  in  use.  Today  the  agree- 
ment is  typically  a detailed,  technical  document  covering  all  ma.jor  con- 
ditione  of  employment.  Its  content  may  be  divided  roughly  into  four 
sections.  First  there  is  a preamble  which  sets  forth  the  principles  of 
20  the  agreement,  Bometimes  with  a pledge  of  mutual  good  will  and  confidence. 
This  section  also  describes  the  processes  of  collective  bargaining  and 
indicates  the  status  of  the  union,  i.e,,  explicitly  grants  union  recog- 
nition. A second  section  of  the  agreement  enumerates  specific  conditions 
of  employment.  Wages  and  hours  are  given  in  detail  together  with  other 
provisions.  A third  section  of  the  agreement  provides  for  its  adminis- 
tration and  interpretation.  Finally,  there  is  provision  for  duration 
and  renewal. 

The  preamble  is  really  a definition  of  terms  and  policy.  Follow- 
30  ing  the  recognition  clause  are  provisions  which  define  the  type  of 

workers  to  be  covered  by  the  agreement,  distinguish  between  worker  and 
supervisory  force,  outline  rules  for  the  admittance  of  union  represen- 
tatives to  the  shop  or  company  property  for  conferences  with  individual 
workers  and  management  or  for  other  purposes.  A very  important  provision 
is  that  governing  employment  policy  as  it  relates  to  hiring,  layoff,  re- 
call, transfer,  and  promotion.  Such  policy  is  usually  expressed  in  terms 
of  a seniority  principle,  which  may  be  very  simply  defined  in  the  agree- 
ment or  elaborately  detailed, 

40  The  wage  and  hour  provisions  ere  of  central  importance.  Minimum 

rates  for  specified  groups  are  basic,  and  sometimes  differentials  are 
provided  to  take  account  of  occupational  differences.  The  manner  of 
payment  (by  hour,  day,  or  week),  the  payment  period  (weekly,  semimonthly, 
or  monthly)  and  the  form  of  payment  (cash,  chock,  or  otherwise)  ore 
specified  in  the  agreement.  Miscellaneous  wage  provisions  include  bonus 
plans,  traveling  expense  itoms,  and  penalty  rates.  Provision  for  hours 
of  work  may  be  simple  or  complex.  There  may  be  nothing  more  than  the 
total  number  of  hours  per  day  and  per  week,  or  there  may  be  detailed  pro- 
visions, e.g.,  the  beginning  and  end  of  the  workday,  the  timing  of  shifts, 
50  the  meal  period,  and  rest  periods.  Limitations  upon  overtime  occur  al- 
most universally,  together  with  penalty  rates  for  overtime  permitted 
under  the  agreement.  Holidays  and  paid  vacations  are  additional  features 
of  the  agreement. 

Agreements  are  frequently  concerned  with  the  comfort  and  safety 
of  workers,  involving  washrooms,  toilets,  lockers,  lunchrooms,  venti- 
lation, heating,  lighting,  the  guarding  of  machinery,  etc.  Apprentice- 
ship programs  are  governed  either  by  the  terms  of  a comprehensive  agree- 
ment or  a special  agreement  drafted  for  the  purpose.  The  provisions 
60  cover  the  period  of  apprenticeship,  the  content  of  the  training  program 
(sometimes  in  great  detail),  the  number  of  apprentices  that  may  be 
employed,  and  the  schedule  of  wage  rates  to  be  applied  during  the  train- 
ing period.  Other  provisions  of  a miscellaneous  character  are  found  in 
the  agreements. 

The  sections  of  the  agreement  which  relate  to  its  administration 
and  interpretation  are  especially  important  because  they  provide  a 
basis  for  continuous  collective  bargaining.  It  is  impossible  to  provide 
for  all  contingencies  in  drafting  an  agreement,  and  even  if  it  were 
70  possible,  the  effects  of  so  rigid  a construction  might  be  undesirable. 
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Accordingly  the  agreement  provides  for  administrative  and  interpreta- 
tive machinery.  Procedures  may  he  outlined  in  very  general  terms  in 
the  agreement , or  they  may  be  carefully  detailed  step  by  step.  Where 
collective  bargaining  is  very  well  established,  there  is  often  a per- 
manently constituted  adjustment  body  whose  jurisdiction  and  responsi- 
bility are  defined  in  the  agreement. 

The  renewal  and  revision  clauses  of  the  agreement  are  equally 
10  important  as  a basis  for  continuous  bargaining.  The  provisions  of  the 
agreement  are  usually  in  effect  for  a specified  period  of  time,  as  a 
rule  from  1 to  5 years,  and  strikes  and  lockouts  are  prohibited  during 
that  period.  Very  often,  as  a result  of  an  automatic  renewal  clause, 
agreements  are  in  effect  continuously.  They  may  be  reopened  from  time 
to  time  for  modification  or  they  may  be  terminated  if  either  party  files 
a required  written  notice. 

["Contract  in  labor  law  is  a term  the  implications  of  which  must 
be  determined  from  the  connection  in  which  it  appears.  Collective  bar- 
20  gaining  between  employer  and  the  representatives  of  a unit,  usually  a 
union,  results  in  an  accord  as  to  terms  which  will  govern  hiring  and 
work  and  pay  in  that  unit.  The  result  is  not,  however,  a contract  of 
employment  except  in  rare  cases*  no  one  has  a job  by  reason  of  it  and 
no  obligation  to  any  individual  ordinarily  comes  into  existence  from  it 
alone.  The  negotiations  between  union  and  management  result  in  what 
often  has  been  called  a trade  agreement,  rather  than  in  a contract  of 
employment.  Without  pushing  the  analogy  too  far,  the  agreement  may  be 
likened  to  the  tariffs  established  by  a carrier,  to  standard  provisions 
prescribed  by  supervising  authorities  for  insurance  policies,  or  to 
30  utility  schedules  of  rates  and  rules  for  service,  which  do  not  of  them- 
selves establish  any  relationships  but  which  do  govern  the  terns  of  the 
shipper  or  insurer  or  customer  relationship  whenever  and  with  whomever 
it  may  be  established.  Indeed,  in  some  European  countries,  contrary  to 
American  practice,  the  terms  of  a collectively  negotiated  trade  agree- 
ment are  submitted  to  a government  department  and  if  approved  become  a 
governmental  regulation  ruling  employment  In  the  unit. 

After  the  collective  trade  agreement  is  made,  the  individuals 
who  shall  benefit  by  it  are  identified  by  individual  hirings.  The  em- 
ployer, except  as  restricted  by  the  collective  agreement  itself  and  ex- 
40  cept  that  he  must  engage  in  no  unfair  labor  practice  or  discrimination, 
is  free  to  select  those  he  will  employ  or  discharge.  But  the  terms  of 
the  employment  already  have  been  traded  out.  There  is  little  left  to 
individual  agreement  except  the  act  of  hiring.  This  hiring  may  be  by 
writing  or  by  word  of  mouth  or  may  be  implied  from  conduct.  In  the 
sense  of  contracts  of  hiring,  individual  contracts  between  the  employer 
and  employee  are  not  forbidden,  but  indeed  are  necessitated  by  the  col- 
lective bargaining  procedure. 

But,  however  engaged,  an  employee  becomes  entitled  by  virtue  of 
the  Labor  Eolations  Act  somewhat  as  a third  party  beneficiary  to  all 
50  benefits  of  the  collective  trade  agreement,  even  if  on  his  own  he  would 
yield  to  less  favorable  terns.  The  individual  hiring  contract  is  sub- 
sidiary to  the  terms  of  the  trade  agreement  and  may  not  waive  any  of  its 
benefits,  any  more  than  a shipper  can  contract  away  the  benefit  of  filed 
tariffs,  the  insurer  the  benefit  of  standard  provisions,  or  the  utility 
customer  the  benefit  of  legally  established  rates."  (per  Jackson  J in 
J.  I.  Case  Co.  v.  N.L.B.B.  (1944),  321  U.S.  332,  at  p.  334).] 


2 . Enforceability  of  a Collective  Agreement . 

60 

YOUNG  v.  CANADIAN  NOHTHEEN  BAILWAY  CO.  In  the  Judicial  Committee  of 

the  Privy  Council.  [1931  ] A.C.  83. 

LOED  EUSSELL  OF  KJ.LLOWEN:  In  this  case  the  appellant,  who  bad 
been  in  the  employ  of  the  respondents  (hereinafter  called  "the  railway 
company" ) as  a machinist,  sued  the  railway  company  for  damages  for  wrong' 
ful  dismissal  and  for  other  relief.  His  action  was  tried  in  the  Court 
of  King's  Bench  for  Manitoba  by  Dysart  J.  and  was  dismissed. ( [1929 ! 4 
D.L.B.  452.)  An  appeal  from  that  judgment  to  the  Court  of  Appeal  for 
Manitoba  was  also  dismissed.  ([l930j  3 B.L.B.  352.)  The  appellant  has 
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no v,  with  the  leave  of  the  Court  of  Appeal,  appealed  to  His  Majesty  in 
Council. 

The  appellant  entered  the  service  of  'the  railway  company  in  June, 
1920,  having  a few  days  before  arrived  in  Canada  from  England.  He  left 
its  employ  on  June  13,  1927,  pursuant  to  a notice  dated  June  9,  1927, 
in  the  following  terms:  "Your  services  will  not  he  required  after  5 p.m. 
on  June  13,  1927,  on  account  of  reduction  of  staff." 

10 

The  appellant*  s claim  that  this  notice  operated  as  a wrongful 
dismissal  was  founded  upon  the  allegations:  (1. ) that  the  railway  company 
was  hound  contractually  to  him  not  to  reduce  staff  by  dismissing  him  while 
retaining  in  its  service  men  junior  to  him,  (2.)  that  men  junior  to  him 
had  been  retained,  and  (3.)  that  his  "seniority  rights"  had  thereby  been 
violated. 

f 

A considerable  number  of  other  points  were  raised,  and  some  of 
them  were  argued  before  the  Board;  but  all  are,  in  their  Lordships'  view, 
20  subsidiary  to  the  question,  whether  or  not  the  railway  company  had  bound 
itself  to  the  appellant  in  the  manner  indicated.  If  in  truth  there  was 
no  such  contractual  obligation  between  the  parties  to  this  action,  none 
of  the  other  questions  call  for  consideration  or  decision. 

According  to  the  evidence,  all  that  passed  when  the  appellant 
was  engaged  was  this:  The  appellant  saw  a Mr.  Hough  and  signed  a form 
of  application  for  employment.  He  was  told  to  start  the  following  morn- 
ing. He  then  asked  what  wages  he  was  going  to  receive.  "Hough’s  reply 
was  I would  receive  the  going  rate,  the  machinist's  rate."  There  was  no 
30  written  agreement  between  the  appellant  and  the  railway  company.  It  is 
evident  that  the  suggested  contractual  obligation  is  not  capable  of 
being  established  merely  from  what  happened  on  that  occasion. 

The  appellant,  however,  in  support  of  his  claim  relies  on  other 
matters,  to  which  reference  must  now  be  made. 

There  was  in  existence  a document  dated  November  12,  I9I9,  called 
Wage  Agreement  No.  4.  The  parties  to  it  were,  on  the  one  hand  the 
Canadian  Bailway  War  Board,  *n  the  other  hand  a body  called  Division 
40  No.  4,  Bailway  Employees'  Department,  American  Federation  of  Labour. 

The  document  describes  itself  as  an  agreement  "in  respect  to  rates  of 
pay,  work  hours,  and  conditions  of  service  for  employees  in  the  loco- 
motive and  car  department  of  the  several  railways  as  specified  herein": 
it  further  states  "This  agreement  shall  be  effective  on  the  following 
railways":  the  railway  company  being  included  under  Canadian  National 
Hallways . Then  follow  "rules"  to  the  number  of  188. 

At  the  date  of  this  agreement,  the  Canadian  War  Board  represented 
the  railways  of  Canada,  and  when  the  War  Board,  in  course  of  time,  ceased 
50  to  exist,  the  railways  of  Canada  had  as  their  representative  in  negotia- 
tions with  representatives  of  the  men,  a voluntary  association  called 
the  Bailway  Association  of  Canada.  Division  No.  4,  Bailway  Employees' 
Department,  American  Federation  of  Labour  (hereinafter  called  "Division 
No.  4"),  was  a territorial  division  of  a labour  organization,  whose  head- 
quarters were  in  the  United  States.  Division  No.  4 covered  the  whole 
of  Canada. 

At  different  times  variations  of  the  Wage  Agreement  No.  4 were 
agreed  to  between  the  Bailway  Association  of  Canada  and  Division  No.  4, 

60  but  for  the  purposes  of  this  appeal  these  variations  are  not  material, 
and  Wage  Agreement  No.  4 need  alone  be  considered. 

The  appellant  alleges  that  the  railway  company  was  contractually 
bound  to  him  in  the  terms  of  Wage  Agreement  No.  4,  and  that  his  dis- 
missal was  made  in  such  circumstances  that  it  amounted  to  a breach  by 
the  railway  company  of  certain  provisions  of  Wage  Agreement  No.  4,  more 
particularly  rules  27,  31,  35,  3&  end  37,  which  he  says  secured  to  him 
his  seniority  rights  and  other  rights.  It  does  not  appear  to  their 
Lordships  necessary  to  discuss  the  question  whether  the  railway  company 
in  dismissing  the  appellant  did  or  did  not  act  in  violation  of  those 
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provisions.  For  the  purposes  of  this  appeal  they  are  prepared  to  assume 
this  point  in  the  appellant's  favour,  and  to  consider  this  appeal  upon 
the  footing  that  the  railway  company  did,  in  dismissing  the  appellant, 
act  in  violation  of  the  provisions  of  Wage  Agreement  No.  4,  assuming 
them  to  apply. 

The  outstanding  question  for  decision  is  whether  the  railway 
company  was  contractually  hound  to  the  appellant  in  the  terms  of  Wage 
10  Agreement  No.  4,  i.e.,  whether  the  contract  subsisting  between  the 
appellant  and  the  railway  company  included  provisions  similar  to  the 
provisions  of  Wage  Agreement  No.  4.  Unless  that  position  can  be  estab- 
lished the  appellant  is  not  in  a position  to  sue  the  railway  company  for 
any  alleged  breach  of  those  provisions. 

The  trial  judge  dismissed  the  appellant's  action  upon  the  ground 
that,  because  he  was  not  a member  of  Division  No.  4,  he  could  not  claim 
the  benefit  of  Wage  Agreement  No.  4. 

20  In  the  Court  of  Appeal  a variety  of  opinions  combined. to  defeat 

the  appellant. 

Fullerton  J.A.  (with  whom  the  Chief  Justice  of  Manitoba  and 
Dennistoun  J.A.  concurred)  held  that  there  was  no  evidence  to  show  that 
the  appellant  agreed  to  work  under  the  conditions  fixed  by  Wage  Agreement 
No.  4,  and  that  any  such  agreement,  if  proved,  would  be  unenforceable 
for  want  of  mutuality. 

Trueman  J.A.  held  that  the  appellant  was  entitled  to  enforce 
30  against  the  railway  company  the  provisions  of  Wage  Agreement  No.  4,  but 
that  under  those  provisions  he  had  no  right  at  the  date  of  his  writ  to 
resort  to  the  law  Courts. 

Eobson  J.A.  assumed,  without  deciding  the  point,  that  the 
appellant  could  enforce  against  the  railway  company  the  provisions  of 
Wage  Agreement  No.  4.  Upon  that  assumption,  he  agreed  with  Trueman  J.A. 
that  the  appellant  had  appealed  to  the  wrong  tribunal. 

Their  Lord«hips  feel  a doubt  whether  the  true  question  has  really 
40  been  considered  by  all  the  learned  judges  in  the  Courts  below- -namely, 

whether  the  appellant  has  established  that  the  contract  for  service  which 
existed  between  himself  and  the  railway  company  included  terms  by  which 
the  railway  company  either  bound  itself  to  the  appellant  to  observe  the 
provisions  of  Wage  Agreement  No.  4,  or  bound  itself  to  the  appellant  to 
observe  provisions  similar  to  those  contained  therein. 

If  that  question  be  answered  in  the  affirmative,  it  is  immaterial 
whether  the  appellant  was  or  was  not  a member  of  Division  No.  4 or  of 
any  other  or  of  no  labour  organization.  Further,  if  that  question  be 
50  answered  in  the  affirmative,  there  can  be  no  question  of  the  contract 
being  unenforceable  for  want  of  mutuality  or  otherwise.  It  is  simply 
a contract  of  employment  which  embodies  special  terms.  On  the  other 
hand,  if  the  question  be  answered  in  the  negative,  the  action,  so  far 
as  it  depends  upon  the  existence  of  that  contractual  obligation  on  the 
part  of  the  railway  company,  must  of  necessity  fail,  and  no  further 
question  can  arise. 

Before  their  Lordships’  Board  the  appellant' s counsel  sought  to 
establish  the  existence  of  the  necessary  contractual  obligation  from 
60  the  following  facts  which,  as  he  claimed,  the  evidence  proved:  That  the 
railway  company  (whose  shops  were  open  shops)  treated  all  its  employees 
alike,  whether  members  of  Division  No,  4 or  not;  that  when  the  appellant 
was  hired  he  was  promised  "the  going  rate"  and  was  placed  as  regards 
salary  under  "schedule",  which  meant  the  Wage  Agreement  No.  4;  that  he 
was  placed  on  the  seniority  list  referred  to  in  rule  31;  that  when  he 
was  dismissed  the  railway  company  gave  him  the  number  of  days'  notice 
required  by  rule  27;  that  when  he  complained  to  various  officials  of  the 
railway  company  he  was  referred  to  the  committee,  as  provided  by  rule 
35.  From  these  facts  their  Lordships  were  invited  to  hold  that  the 
70  necessary  contractual  obligation  had  been  established. 
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There  can  be  no  doubt  upon  the  evidence  that  in  fact,  the  pro- 
visions of  Wage  Agreement  No.  A were  applied  by  the  railway  company  to 
all  its  employees  in  its  locomotive  and  car  department.  One  extract 
from  the  evidence  of  the  general  manager  (Mr.  Tisdale)  makes  this 
clear:  "(A.)  I understand  your  question  to  be  this:  Is  the  agreement 

that  was  negotiated  between  the  railway  companies  and  Division  4 appli- 
cable to  all  the  men  in  the  shop?  (Q.)  Yes?  (A.)  The  answer  is  Yes." 

10  Their  Lordships,  however,  are  unable  to  treat  these  matters  as 

establishing  contractual  liability  by  the  railway  company  to  the 
appellant.  The  fact  that  the  railway  company  applied  tho  agreement  to 
the  appellant,  is  equally  consistent  with  the  view  that  it  did  so,  not 
because  it  was  bound  contractually  to  apply  it  to  him,  but  because  as  a 
matter  of  policy  it  deemed  it  expedient  to  apply  it  to  all. 

If  the  conduct  of  the  railway  company  in  applying  the  provisions 
of  the  agreement  to  the  appellant  could  be  explained  only  by  the  exist- 
ence of  a contractual  obligation  to  the  appellant  so  to  do,  it  would  be 
20  not  only  permissible,  but  necessary  to  hold  that  the  existence  of  the 
contractual  obligation  had  been  established.  In  the  circumstances, 
however,  of  the  present  case,  their  Lordships  find  themselves  unable  so 
to  decide. 

But  the  matter  does  not  quite  rest  there.  When  Wage  Agreement 
No.  4 is  examined,  it  does  not  appear  to  their  Lordships  to  be  a docu- 
ment adapted  for  conversion  into  or  incorporation  with  a service  agree- 
ment, so  as  to  entitle  master  and  servant  to  enforce  inter  se  the  terms 
thereof.  It  consists  of  some  188  "rules",  which  the  railway  companies 
30  contract  with  Division  No.  4 to  observe.  It  appears  to  their  Lordships 
to  be  intended  merely  to  operate  as  an  agreement  between  a body  of  em- 
ployers and  a labour  organization  by  which  the  employers  undertake  that 
as  regards  their  workmen,  certain  rules  beneficial  to  tho  workmen  shall 
. be  observed.  By  itself  it  constitutes  no  contract  between  any  individual 
employee  and  the  company  which  employs  him.  If  an  employer  refused  to 
observe  the  rules,  the  effective  sequel  would  be,  not  an  action  by  any 
employee,  not  even  an  action  by  Division  No.  4 against  the  employer  for 
specific  performance  or  damages,  but  the  calling  of  a strike  until  the 
grievance  was  remedied. 

4o 

If,  in  the  present  case,  the  appellant  has  suffered  any  injustice 
at  the  hands  of  the  railway  company,  it  was  in  the  power  of  Division  No. 

4 to  obtain  justice  for  him  had  they  chosen  so  to  do.  It  is  suggested 
that  Division  No.  4 chose  not  so  to  do,  because  the  appellant  was  a 
member  of  a rival  organization.  Assuming  the  suggestion  to  be  well 
founded,  the  moral  thereby  pointed  would  appear  to  be  that  in  the  case 
of  an  "open"  shop,  the  protection  which  an  agreement  such  a.3  Wage  Agree- 
ment No.  4 affords  to  a workman  who  Is  not  a member  of.  the  contracting 
labour  organization,  is  to  be  measured  by  the  willingness  of  that  body 
to  enforce  it  on  his  behalf. 

One  more  observation  remains  to  be  made.  Their  Lordships  have 
dealt  with  the  case  as  one  in  which  the  wrongfulness  of  the  dismissal 
depended  solely  upon  the  alleged  violation  of  provisions  contained  in 
Wage  Agreement  No.  4.  No  foundation  was  laid  by  the  evidence  for  any 
claim  for  damages  upon  the  footing  that  the  length  of  notice  given  was 
insufficient  under  the  actual  contract  of  service  which  existed  between 
the  appellant  and  the  railway  company. 

60  In  the  result  their  Lordships  are  of  opinion  that  this  appeal 

should  fail  and  be  dismissed  with  costs;  as  they  have  already  humbly 
advised  His  Majesty. 

Appeal  dismissed. 

[in  the  judgment  at  trial,  Dysart  J.  said  of  the  collective 

agreement:  "The  agreement is  not  in  the  ordinary  form  of  contract. 

It  contains  no  recitals.  It  contains  no  consideration  express  or  im- 
plied. If  the  plaintiff  is  correct  in  his  contention,  there  is  no 
70  mutuality  to  the  contract,  because  he  would  have  it  that  he  is  at 
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liberty  to  continue  in  the  employ  for  life,  but  is  not  bound  to  remain 
a day"  ([1929]  4 L.L.R.  452,  at  p.  460).  And  on  appeal,  Fullerton  J.A. 
remarked:  "A  perusal  of  the  rules  in  the  present  case  shows  that  in  no 
single  instance  does  the  workman  bind  himself  to  anything.  There  is 
nothing  in  the  rules  that  binds  an  employee  to  work  for  the  defendant 
a single  day  or  a single  hour.  All  the  obligations  are  upon  the  defen- 
dant. In  my  view,  if  a special  written  contract  had  been  drawn  up 
between  the  plaintiff  and  the  defendant  incorporating  all  the  rules... 

10  the  result  would  be  the  creation  of  a unilateral  obligation  unenforce- 
able for  want  of  mutuality I am  satisfied  that  the  so-called  wage 

agreements  entered  into  between  workmen' s unions  and  employers  are  never 
intended  by  the  parties  to  be  legally  enforceable  agreements."  ([1930] 

3 L.L.R.  352,  at  p.  356).  But  cf.  Trueman  J.A.:  "While  the  rules  are 
expressed  to  be  an  agreement  and  to  establish  a contractual  relation- 
ship of  a quasi  or  qualified  kind  between  the  railways  and  (the  trade 
union),  the  railways  treat  them,  as  they  must,  as  the  terms  of  a con- 
tract upon  which  workmen  are  employed.  I therefore  cannot  take  the 
view  that  the  plaintiff  is  a stranger  to  the  agreement  and  that  there 
20  is  no  mutuality  of  consideration."  ([1930]  3 L.L.R.  352,  at  p.  362). 

Cf.  Caven  v.  C.P.B. , [1925]  3 L.L.R.  84l  (P.C.),  which  was  an 
action  for  wrongful  dismissal  in  which  plaintiff  relied  on  a collective 
agreement  between  his  employer  and  his  union.  The  Privy  Council  stated, 
inter  alia,  "it  is  a matter  of  admission  that  the  contract  of  service 
between  the  respondents  and  the  appellant  was  regulated  by  this  [col- 
lective] agreement",  but  it  found  (affirming  the  Alberta  Appellate 
Livision,  [1925]  1 L.L.R,  122  which  reversed  [1924]  3 L.L.R.  783)  that 
the  dismissal  had  not  been  wrongful.  In  the  Alberta  Ax^pellate  Livision, 
Beck  J.A.  referred  to  the  collective  agreement  as  follows;  "Fundo.- 
30  mentally  and  primarily  the  schedule  is  an  agreement  between  the  Company 
on  the  one  hand  and  the  organized  body  of  conductors,  baggagemen,  brake- 
men  and  flagmen,  on  the  other.  It  is  only  incidental  and  secondarily- - 
and  that  by  inference- -that  the  schedule  can  or  may  become  a part  of  the 
contract  of  hiring  between  the  Company...  and  any  individual  employee... 
and  that  because  by  inference  the  employee  has  been  employed  on  the 
terms  of  the  schedule.  Loubtless  a large  part  of  the  schedule  almost 
universally  is  intended  to  constitute  a part  of  each  individual  em- 
ployee1 s contract.  But  as  a matter  of  law,  it  cannot  interfere  with 
the  freedom  of  the  Company  and  an  intended  employee  to  contract  on 
40  different  terms"  ([1925]  1 L.L.R.  122,  at  p.  148);  and  Stuart  J.A, 

remarked:  "The  [collective  agreement]  was  intended  to  operate  solely 

in  the  field  of  fair  dealing  and  not  in  the  field  of  law.  Its  sanction 
was  not,  in  my  opinion,  to  be  sought  in  a court  of  law,  but  was  expected 
to  operate  in  the  field  of  industrial  peace  and  industrial  disturbance" 
([1925]  1 L.L.R.  122,  at  p.  I37). 

See  also  Bancroft  v.  C .P.R.  (1920),  53  L.L.R.  272 . j 


APIS  v.  TORONTO.  HAMILTON  & BUFFALO  RAILWAY  COMPANY.  In  the  Ontario 
50  Supreme  Court.  [ 1933  ] O.R.  142. 

LOGIE  J.  * * * The  plaintiff  was  employed  by  the  defendant 
railway  company  as  a brakeman  on  February  18th,  1920,  and  was  injured 
on  April  12th,  1921;  his  right  arm  was  crushed,  necessitating  its  am- 
putation four  inches  above  the  elbow  Joint. 

The  Workmen' s Compensation  Board  awarded,  him  compensation  of 
$50.00  a month  for  life  for  permanent  partial  disability  and  the  railway 
company,  as  provided  by  Schedule  2 of  the  Workmen' s Compensation  Act, 

60  set  this  compensation  up  in  its  entirety  by  paying  into  the  Board  the 

sum  of  $9,902.86.  After  the  plaintiff  recovered  from  his  injuries,  and 
being  unfit  for  service  as  a brakeman,  he  was  re-employed  by  the  railway 
company  as  a switch  tender  on  the  1st  June,  1921,  at  the  regular  rate 
of  pay  for  switch  tenders  as  covered  by  wage  schedules  contained  in 
Exhibits  2,  4,  5,  and.  11.  The  plaintiff  was  paid  the  regular  rates  for 
a switch  tender  from  June  1st,  1921  to  August  16th,  1921,  when  his  pay 
was  reduced  by  $50.00  per  month  in  accordance  with  Exhibit  6,  a letter 
de.ted  6th  August,  1921,  from  the  superintendent,  W.  J.  Warwick,  to  the 
plaintiff.  Correspondence  ensued  between  Mr.  Backus,  the  then  general 
70  manager  of  the  railway  company,  and  Mr.  Samuel  Price,  then  Chairman  of 
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the  Board,  and  consisted  of  a letter  from  Mr.  Backus  dated  July  29th, 
1921,  explaining  the  reduction  in  Arts'  case,  and  the  answer  of  Mr. 

Price  dated  4th  August,  1921,  in  the  latter  of  which  Mr.  Price  stated 
that  there  was  nothing  contrary  to  the  provisions  of  the  Workmen' s 
Compensation  Act  in  the  defendant  company  re-employing  on  injured  work- 
man at  a rate  reduced  by  the  extent  of  the  compensation  which  the  work- 
man was  receiving  from  the  Board. 

10  Subsequently  the  Brotherhood  of  Railway  Trainmen,  of  which  the 

plaintiff  was  a member,  objected  to  the  reduction  on  the  ground  that  it 
was  a violation  of  wage  schedules,  and  certain  correspondence  took 
place,  to  be  found  in  Exhibit  9,  and  it  is  admitted  that  the  complaint 
of  the  Brotherhood  was  either  withdrawn  or  abandoned. 

Aria  continued  to  work  for  the  defendant  company  until  the  7th 
July,  1931;  when  owing  to  structural  changes  in  the  entrance  of  the 
railway  into  Hamilton  the  job  on  which  he  was  engaged  was  abolished  and 
Aris  now  sues  for  the  amount  which  was  deducted  from  his  wages. 

20 

The  questions  which  arise  for  decision  are,  firstly,  as  to 
whether  there  was  any  violation  of  the  Workmen' s Compensation  Act  in 
deducting  $50.00  a month  from  the  pay  of  the  plaintiff  after  he  was  re- 
employed as  a switch  tender  subsequent  to  his  injury,  and,  if  so,  whether 
the  court  has  any  power  to  intervene  on  his  behalf  and,  lastly,  a sub- 
ordinate question  as  to  whether  there  was  any  contract  under  which  the 
plaintiff  can  sue  for  wages  claiming  a violation  of  the  wage  schedule 
which  is  enforceable  by  the  court. 

30  [The  learned  Judge  then  dealt  with  the  first  question  and  con- 

cluded that  it  was  one  to  be  decided  by  the  Workmen' s Compensation 
Board]  * * * 

It  being  my  opinion  that  any  claim  which  the  plaintiff  may  have 
arising  under  section  17  of  the  Act  must  be  disposed  of  by  the  Compen- 
sation Board,  the  second  ground  of  defence  becomes  less  important,  but 
in  my  opinion  the  plaintiff  has  no  right  to  sue  under  the  wage  schedule 
agreement  negotiated  with  his  Union.  Thore  is  no  contract  under  which 
the  plaintiff  as  an  individual  can  maintain  an  action  for  violation  of 
40  the  wage  schedule.  (Young  v.  Canadian  Northern  Railway,  36  Canadian 

Railway  Cases,  at  page  339,  affirmed,  [1931]  A.C.  '8  37* The  Privy  Council 
in  this  case  held  that  where  a wage  schedule  such  as  the  one  in  opera- 
tion on  the  defendant  company  was  set  up  by  the  Union  the  only  remedy 
for  breach  was  a strike.  (See  also  Bancroft  v.  Canadian  Pacific  Rail- 
way Co.  (1920),  53  D.L.R.  272,  at  page  279,  and  Caven  v.  Canadian  Pacific 
Railway  Co. , 30  Canadian  Railway  Cases,  301,  affirmed  by  the  Judicial 
Committee  of  the  Privy  Council,  reported  [1925]  3 D.L.R.  84l).  The 
effect  of  these  cases  is  that  where  there  is  a wage  agreement  negotiated 
with  the  Union  the  provision  for  the  consideration  of  complaints  must  be 
50  that  set  forth  in  the  agreement,  which  must  be  followed  to  a conclusion. 
Exhibit  3 was  the  agreement  in  question  in  this  action.  This  set  up  a 
scheme  for  the  handling  of  wcgQ  disputes  by  the  Canadian  Railway  Board 
of  Adjustments.  It  was  in  force  and  i3  being  acted  on,  but  the  dispute 
of  Aris  never  reached  the  Board,  as  the  local  committee  of  the  Brother- 
hood of  Trainmen,  as  I have  said,  abandoned  their  contention. 

It  is  true  that  in  Ziger  et  al.  v.  Schiffer  and  Hillman  Company, 
Limited  (1932),  4l  O.W.N.  392,  I held  that  the  agreement  there  being 
signed  by  the  plaintiff  was  more  than  a collective  agreement  and  gave 
60  a right  of  action  to  the  plaintiff  and  that  the  facts  in  that  case 

distinguished  it  from  Young  v.  Canadian  Northern  Railway  Company  above 
quoted;  in  the  case  at  bar  there  was  no  such  individual  signing;  the 
agreement  was  in  essence  a collective  agreement  and  covered  by  the 
Young  case. 

I do  not  consider  the  further  defence  of  estoppel  by  conduct; 
the  fact  remains  that  for  ten  years  the  plaintiff  was  content  to  remain 
in  the  employment  of  the  defendant  at  the  reduced  wages,  being  well 
aware  that  the  reduction  was  equivalent  to  the  sum  which  he  was  receiv- 
ing from  the  Compensation  Board.  His  acquiescence  with  knowledge  for 
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this  long  period  of  time  -would  I think  he  a har  to  his  present  claim. 
Nor  under  the  circumstances  do  I refer  to  the  Statute  of  Limitations 
which  the  defendant  pleads  as  to  any  part  of  the  claim  prior  to  the 
10th  July,  1925. 


10 


The  action  must  he  dismissed  hut  under  the  circumstances,  con- 
sidering  the  questions  of  law  which  had  to  he  determined,  it  is  not  a 
case  for  costs. 


Action  dismissed. 


[As  to  the  position  of  collective  agreements  in  England,  see 
Trade  Union  Act,  I87I  (Imp.),  c.31,  s.4j  Holland  v.  London  Society  of 
Compositors  (1924),  4o  T.L.R.  440;  Devonald  v.  Rosser  & Sons, 

2 K.B.  728.  Cf.  0.  Kalm-Ereund,  Collective  Agreements,  (lS^l)  4 Mod, 

L.  Rev.  225.  r~ 

20 

WRIGHT  v.  CALGARY  HERALD.  In  the  Albert  a Supreme  Court,  Appellate 

Division.  [1938]  1D.L.R.  111. 

Appeal  hy  plaintiffs  from  a judgment  of  Ives  J.  dismissing 
their  action  for  wrongful  dismissal  and  for  enforcement  of  an  arbit- 
ration clause  of  a collective  agreement. 

HARVEY  C.J.A.  delivered  the  judgment  of  the  Court:  The  plain- 
tiffs are  13  typesetters  who  up  to  July  8,  1935,  had,  for  some  time 
30  been  employed  in  the  defendant's  composing  room.  It  Is  common  ground 
that  from  May,  1933,  such  employment  was  under  the  terras  of  an  agree- 
ment made  on  May  15,  1933,  between  the  Calgary  Herald  Ltd.  of  the 
first  Part  and  Typographical  Union  No.  449,  & subordinate  union  of  the 
International  Typographical  Union  of  North  America,  of  the  second  Part. 
The  headquarters  of  the  International  Union  are  in  the  United  States. 
The  plaintiffs  were  all  members  of  Local  Union  No.  449.  The  agreement 
was  in  accord  with  a collective  agreement  arranged  between  the  Calgary 
and  Edmonton  Daily  newspapers  and  the  Edmonton  Local  Union  604  and  the 
Calgary  Local  Union  449 . 

4o 

The  agreement  provides  that  it  is  to  be  underwritten  by  the 
International  Typographical  Union,  which  however  it  never  was,  and 
that  it  is  to  be  for  one  year  from  May  16,  1933,  with  a provision  for 
continuance  from  year  to  year  unless  altered  as  therein  provided.  The 
terms  of  the  employment  are  declared  in  para.  5 as  follows: 

"5.  The  party  of  the  first  part  agrees  to  employ  in  its 
composing  room  and  departments  thereof  members  only  of  Typographical 
Union  No.  449  provided  said  Union  furnishes  enough  competent  members 
50  to  enable  party  of  the  first  part  to  issue  its  publications  promptly 
and  regularly.  Party  of  the  second  part  agrees  to  furnish  such 
members." 

Provision  is  made  for  the  settlement  of  differences  by  arbi- 
tration, 

[The  learned  Chief  Justice  then  recited  the  facts  bearing  on  a 
controversy  over  hours  cf  work  which  split  the  local  union  and  re- 
sulted in  the  establishment  by  the  majority  of  the  employees  of  a new 
60  union  which  entered  into  a closed  shop  agreement  with  the  defendant,  ] 

The  plaintiffs  declined  to  leave  their  old  Union  and  join  the 
new  one  and  when  they  appeared  at  the  composing  room  on  July  9 and 
found  their  names  not  on  the  list  of  available  workmen  they  treated 
this  as  a dismissal  and  they  have  brought  action  for  breach  of  agree- 
ment by  wrongful  dismissal  and  for  a declaration  that  the  matters  in 
dispute  should  be  referred,  to  arbitration. 

From  what  has  been  said  it  will  be  seen  that  the  differences 
had  become  differences  not  between  the  Herald  and  the  Union  but  between 
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members  of  the  Union,  only  a minority  being  at  variance  with  the 
Herald 

The  first  difficulty  the  plaintiffs  have  to  meet  which  is  at 
the  threshold  of  their  case  is  that  of  establishing  an  agreement  for 
there  can  be  no  breach  of  an  agreement  until  an  agreement  is  shorn  to 
exist. 


10  The  statement  of  claim  alleges  that  "the  plaintiffs  were  sep- 

arately and  individually  employed  by  the  defendant  as  typesetters  and 
composers  in  the  composing  room  etc.,  under  the  terms  and  conditions  of 
the  agreement  dated  June  5th,  1933."  This  is  the  agreement  which  has 
been  referred  to  as  of  May  lb,  1933,  which  purports  to  have  been  signed 
on  July  5.  The  truth  of  that  allegation  is  established  by  the  evidence, 
but  it  does  not  take  the  plaintiffs  very  far  for  it  does  not  suggest 
that  there  was  any  contract  of  service  between  the  plaintiffs  and  the 
defendant.  The  alternative  plea  is  that  ''each  of  the  plaintiffs  was 
employed  by  the  defendant  previous  to  July  9th,  1935,  as  a typesetter, 

20  etc."  That  again  is  established  by  the  evidence  but  it  does  not  suggest 
that  there  was  any  contract  of  service  which  required  the  defendant  to 
continue  to  employ  them. 

However,  it  was  assumed  on  the  argument  that  the  plaintiffs 
were  entitled  to  show  that  there  was  a contract  of  service  with  them 
and  it  was  argued  on  their  behalf  that  the  agreement  referred  to  of 
May,  1933,  was  such  contract. 

Mr.  White,  representative  of  the  Union  in  supporting  their  case 
30  [in  an  arbitration],  said: 

"In  section  9 they  do  not  hire  individuals,  they  hire  from  the 
organization  sufficient  men  to  get  their  paper  out  promptly  and 
regularly." 

He  repeated  this  when  called  as  a witness  at  the  trial.  In  my  opinion 
the  legal  interpretation  of  para.  5 is  properly  expressed  by  Mr.  White, 
However,  the  whole  contention  of  the  Union  was  that  its  members  had 
the  right  as  far  as  the  defendant  was  concerned  to  lie  off  or  go  off 
40  as  they  wished,  the  defendant's  only  right  being  to  have  competent  work- 
men. 

It  is  contended  that  the  Union  has  contracted-  for  its  members, 
which  I think  is  quite  correct,  but  it  was  contracting  for  them  col- 
lectively and  not  individually.  It  was  a collective  agreement  in  the 
full  sense  of  the  word.  It  is  not  a contract  with  the  defendant  that 
it  will  hire  only  union  members  on  the  terms  specified  in  the  agreement 
leaving  it  to  make  its  contracts  of  service  with  the  members  it  desires 
to  employ  but  it  is  a contract  by  which  the  union  will  furnish  the 
50  services  just  as  an  ordinary  contractor  would.  The  other  terms  of  the 
contract  and  of  the  genera],  rules  of  the  Union  are  consistent  only  with 
this  view.  * * * 

For  the  time  the  members  were  actually  employed  the  defendant 
would  of  course  be  bound  to  pay  them  or  the  Union  for  the  actual  ser- 
vices rendered  in  accordance  with  the  terns  of  the  agreement  but  there 
is  no  suggestion  that  there  has  been  any  failure  in  this  respect.  So 
far  as  appears  there  have  been  only  three  cases  in  Canada  reported  in 
which  actions  have  been  brought  by  trade  union  members  for  wrongful 
60  dismissal.  Caven  v.  C .P  ,R . was  a case  in  this  Province,  Young  V.  C ,U.R. 
a case  in  Manitoba,  both  of  which  cases  went  to  the  Privy  Council  and 
are  reported  in  [1925]  3 D.L.R.  84l,  30  C.R.C.  301,  and  [1931  ] 1 D.L.R. 
645,  37  C.R.C.  421,  respectively.  The  third  case  was  in  Ontario  and 
ended  in  the  Appellate  Division  of  that  Province,  Ziger  v.  Shiffer  & 
Hillman  Co. , [1933  ] 2 D.L.R.  691,  In  all  these  cases  the  plaintiff 
failed  but  in  each  one  of  them  the  plaintiff  had  an  individual  con- 
tract of  service  with  the  defend.ant  so  they  could  be  of  no  value  for 
the  plaintiffs  on  this  point  even  if  the  plaintiff  had  succeeded.  There 
is  however  one  dictum  In  the  Young  case  which  though  not  directly  in 
70  point  seems  to  have  some  bearing  upon  the  question  of  enforceability 
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of  such  collective  agreements.  The  plaintiff  in  that  case  was  not  a 
member  of  the  union  whose  agreement  he  sought  to  have  applied  to  his 
contract  of  service.  The  terms  of  the  agreement  are  not  set  out  in  the 
judgment  hut  it  is  clear  that  it  dealt  with  wages,  hour's  etc.,  and  at 
p.  650  D.L.R.,  p.  426  C.R.C.,  it  is  said,  with  reference  to  the  col- 
lective  agreement; 

"It  appears  to  their  Lordships  to  he  intended  merely  to  operate 
10  as  an  agreement  between  a body  of  employers  and  a labor  organization 

by  which  the  employers  undertake  that  as  regards  their  workmen,  certain 
rules  beneficial  to  the  workmen  shall  be  observed.  By  itself  it  con- 
stitutes no  contract  between  any  individual  employee  and  the  company 
which  employs  him.  If  an  employer  refused  to  observe  the  rules,  the 
effective  sequel  would  be,  not  an  action  by  any  employee,  not  even  an 
action  by  Division  4 against  the  employer  for  specific  performance  or 
damages,  but  the  calling  of  a strike  until  the  grievance  was  remedied." 

There  is  another  Ontario  case  Ari3  v.  T ,H.  & B.R.  Co. , [1933  ] 

20  1 D.L.R.  634,  40  C.R.C.  343,  which  though  not  an  action  for  damages 

for  wrongful  dismissal  was  an  action  by  a member  of  a Union  to  recover 
wages  to  which  he  claimed  to  be  entitled  under  an  agreement  with  the 
Union.  Following  the  dictum  in  the  Young  case  it  was  held  that  the 
plaintiff  could  not  maintain  the  action. 

It  appears  to  me  clear  that  the  plaintiffs  have  failed  to  show 
any  contract  of  service  with  the  defendant  of  which  there  could  be  a 
breach.  * * * 

30  As  regards  the  prayer  of  the  statement  of  claim  for  a declara- 

tion that  the  dispute  should  be  settled  by  arbitration  it  is  sufficient 
to  say  that  even  if  a case  could  be  made  out  for  an  arbitration  the 
plaintiffs  have  no  standing  to  demand  it  in  Court  proceedings  or  other- 
wise that  being  the  right  of  the  Union  as  a collective  body. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 

40  [Cf.  Hollywood  Theatres  v.  Tenney,  [l94o]  1 D.L.R.  152,  re- 

produced supra  p.‘  l6o,  where  O'Halloran  J.A.  seems  to  consider  a 
collective  agreement  as  binding  in  law  upon  employer  and  union. 

The  binding  force  of  the  collective  agreement  sued  on  in 
Bolakoff  v.  Winters  Garment  Co.  (1928),  62  O.L.R.  40  was  not  con- 
sidered since  the  union  failed  to  hurdle  the  doctrine  of  restraint 
of  trade . ] 


Labour  Relations  Act,  1945  (N.B.),  c.  4l 
50 

Section  8.  (1)  Where  the  Board  is  satisfied  that  the  bargaining 
representatives  have  been  duly  elected  or  appointed,  it  shall  certify 
them  as  bargaining  representatives  and  shall  specify  the  unit  of  em- 
ployees on  whose  behalf  the  representatives  so  certified  are  author- 
ized to  act,  and  a collective  agreement  negotiated  by  such  repre- 
sentatives shall  be  binding  on  every  employee  in  the  specified  unit 
of  employees. 

Section  10.  (4)  Every  party  to  a collective  agreement  and  every  em- 
60  ployee  upon  whom  a collective  agreement  is  made  binding  by  this  Act 
shall  do  everything  he  is,  by  the  collective  agreement,  required  to 
do  and  shall  abstain  from  doing  anything  he  is,  by  the  collective 
agreement,  required  not  to  do. 

[As  to  the  effect  of  a provision  such  as  the  foregoing  see 
Thompson,  Collective  Labour  Agreements,  (1946)  24  Can.  Bar  Rev.  167 . 

Cf . Rights  of  Labour  Act,"  1944  (Ont . ) , c.  54,  s.  3(3): 

"A  collective  bargaining  agreement  shall  not  be  the  subject  of  any 
action  in  any  court  unless  such  collective  bargaining  agreement  may 
70  be  the  subject  of  such  action  irrespective  of  any  of  the  provisions 
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of  tills  Act  or  of  the  Labour  Relations  Board  Act  1944."  S.22  of 

the  Trade  Union  Act,  1954  (Sank.  2nd  sess.jp  c.  69  is  in  the  same 
terns.  ] 

[Statutory  recognition  of  collective  agreements,  by  way  of 
making  their  wage,  hour,  apprentice  provisions  and  other  designated 
provisions  a "common  rule"  of  the  particular  industry  in  a particular 
locality,  and  binding  upon  employers  and  employees,  is  given  by  the 
10  Collective  Agreement  Act,  R.S.Q,.  1941,  c.  163;  am.  1943,  0.  29;  1944, 
c.  30;  1946,  c.  38. 

See  also,  Industrial  Standards  Act,  R.S.O.  1937,  c.  191; 
Industrial  Standards  Act,  R.S.S.  1940,  c.  305.  3 


Enforceability  of  Collective  Agreements  in  the  United  States . 

(a)  The  Collective  Agreement  as  a Usage 

20  Hudson  v.  Cincinnati,  N.O.  &T.F.  By.  Co.  (1913),  152  Ky.  711,  154 
S.W.'  47:  "We  now  enter  into  a consideration  of  the  contract  that  did 
exist  between  appellant  and  the  railway  company.  In  this  a proper 
understanding  of  the  contract  set  out  in  the  pleadings  will  be  of 
material  assistance.  That  contract  was  between  the  union  and  the  rail- 
way company  alone.  It  was  made  presumably  in  furtherance  of  the  policy 
of  the  union  to  secure  for  its  members  more  remunerative  compensation 
and  improved  conditions  of  employment.  It  does  not  in  terms  expressly 
or  impliedly  obligate  any  member  or  group  of  members  of  the  union  to 
work  for  the  railway  company  for  two  years  or  any  length  of  time,  or 
30  at  all.  It  does  not  In  terms  require  the  railway  company  to  employ 

even  union  enginemen,  or  any  enginemen.  It  is  just  what  it  on  its  face 
purports  to  be,  and  nothing  more.  It  is  merely  a memorandum  of  rates 
of  pay  and  regulations  governing,  for  the  period  therein  designated, 
enginemen  employed  on  the  Chattanooga  Division  of  the  company* s railway. 
Having  been  signed  by  appellee,  it  is  evidence  of  its  intention,  in  the 
conduct  of  its  business  with  enginemen  on  said  division,  to  be  governed 
by  the  wages  and  rules,  and  for  the  time  therein  stipulated.  Engine- 
men  in  or  entering  its  service  during  the  time  limit  contract  with  re- 
ference to  it.  There  is  on  its  face  no  consideration  for  its  execution. 
40  It  is  therefore  not  a contract.  It  is  not  an  offer,  for  none  of  its 
terms  can  be  construed  as  a proposal.  It  comes  squarely  within  the 
definition  of  usage  as  defined  in  Byrd  v.  Beall,  150  Ala.  122,  43  South. 
749,  124  Am. St .Rep.  60.  There  the  court,  in  defining  usage,  said 
'usage'  refers  to  'an  established  method  of  dealing,  adopted  in  a par- 
ticular place,  or  by  those  engaged  in  a particular  vocation  or  trade, 
which  acquires  legal  force,  because  people  make  contracts  in  reference 
to  it.'  In  support  of  this  definition,  29  Am.  & Eng.  Ency.  of  Law,  365, 
and  12  Cyc.  1033,  are  cited.  It  follows,  therefore,  that  all  appellee 
assented  to  in  signing  that  agreement  was  that  it  would  adopt  and 
50  maintain  the  rates  of  pay  and  regulations,  and  for  the  period  of  time, 
therein  stipulated,  in  its  dealings  with  enginemen  employed  by  it  on 
its  Chattanooga  Division  of  its  railway. 

If  appellant,  during  the  time  limit  provided  in  said  agreement, 
entered  the  service  of  appellee  as  enginemen  on  its  Chattanooga  Divi- 
sion, knew  and  assented  to  the  provisions  of  said  agreement,  or  if 
they  were  so  generally  known  among  enginemen  as  to  justify  the  pre- 
sumption that  he  did  know  them,  and  made  no  express  contract  in  con- 
flict with  any  of  its  provisions,  the  agreement  in  question  entered 
60  into  and  became  a part  of  his  contract  with  appellee,  as  if  fully  in- 
corporated therein." 

Yazoo  & M.V.  Ry.  Co.  v.  Webb  (1933),  64  F.  2d  902:  "An  agreement  upon 
wages  and  working  conditions  between  the  managers  of  an  industry  and 
its  employees,  whether  made  in  an  atmosphere  of  peace  or  under  the 
stress  of  strike  or  lockout  resembles  in  many  ways  a treaty.  As  a 
safeguard  of  social  peace  it  ought  to  be  construed  not  narrowly  and 
technically  but  broadly  and  so  as  to  accomplish  its  evident  aims  and 
ought  on  both  sides  to  be  kept  faithfully  and  without  subterfuge.  In 
no  other  way  can  confidence  and  industrial  harmony  be  sustained.  But 
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in  itself  it  can  rarely  be  a subject  of  court  action  because  it  is  in- 
complete. It  establishes  no  concrete  contract  between  the  employer  and 
any  employee.  No  one  is  bound  thereby  to  serve,  and  the  employer  is  not 
bound  to  hire  any  particular  person.  It  is  only  an  agreement  as  to  the 
terns  on  which  contracts  of  employment  may  be  satisfactorily  made  and 
carried  out.  It  is  a mutual  general  offer  to  be  closed  by  specific 
acceptances.  When  negotiated  by  representatives  of  an  organization  it 
is  called  collective  bargaining,  but  ordinarily  the  laws  of  the  organi- 

10  zation,  which  constitute  the  authority  of  the  representatives  to  act, 
do  not  require  the  individual  members  to  serve  under  it,  but  only  that 
if  they  serve  they  will  do  so  under  its  terms  and  will  join  in  maintain- 
ing them  as  applied  to  others.  When  the  agreement  is  published  by  the 
managers,  it  becomes  until  abrogated  the  rule  of  that  industry  and  any 
individual  who  thereafter  continues  in  its  employment  or  takes  new  employ- 
ment takes  it  on  the  terms  thereby  fixed." 

[See,  1 Restatement  of  the  Law  of  Contracts  (1932),  ss.  245-249. 

Cf . Wilson  v.  Airline  Coal  Co.  (1933),  215  Iowa  855,  246  N.W.  753.  1 

20 

( b ) Rights  and  Obligations  of  Individual  Employees. 

Mueller  v.  Chicago  & North  Western  Ry,  Co.  (1935),  19^  Minn.  83,  259 
N.W.  798:  "Plaintiff's  right  to  sue  is  put  upon  the  contract  between 
defendant  and  the  brotherhoods.  He  claims  the  contract  right  to  remain 
in  defendant's  employ  until  rightfully  discharged.  Defendant's  argument 
is  that  plaintiff  was  not  bound  to  remain  in  its  employ,  and  defendant 
not  bound  to  continue  him  therein,  for  any  definite  time.  There  is  no 

30  occasion  to  construe  the  contract  on  this  point  because,  as  will  later 
appear,  the  parties  themselves  have  construed  it  as  to  this  case.  But 
it  is  plain  that,  the  contract  having  been  made  by  the  representatives 
of  the  brotherhoods  on  behalf  of  the  "employees  in  train,  engine  and 
yard  service",  plaintiff  is  entitled  to  sue  on  the  contract  as  one  made 
in  his  behalf  by  a duly  authorized  agent.  That  is,  this  suit  must  be 
considered  as  one  by  a party  to,  rather  than  by  a mere  beneficiary  of, 
the  contract.  The  difference  may  not  be  important  in  result;  but  it  is 
expedient,  if  not  necessary,  to  indicate  the  premise  upon  which  we  con- 
sider the  relevant  provisions  of  the  agreement.  We  hold  that  plaintiff 

40  has  the  right  to  sue,  as  a party  to  the  contract,  for  any  breach  there- 
of by  defendant." 

Shelley  v.  Portland  Tug  & Barge  Co.  (1938),  158  Or.  377,  76  P.2d  477: 

"In  the  instant  case  no  employee  of  the  defendant  was  a member  of  Local 
No.  17.  Therefore,  that  organization  had  no  authority  to  act  for  defen- 
dant1 s employees  and,  therefore,  plaintiff's  right  to  sue  the  defendant 
under  the  contract  cannot  be  sustained  upon  the  ground  of  agency,  for, 
as  said  by  Professor  Williston: 

50  'The  right  of  a third  person  benefited  by  a contract  to  sue  upon 

it  has  some  times  been  defended  tipon  the  ground  that  the  promisee  was 
the  agent  of  the  third  person.  But  the  existence  of  an  agency  is  a 
question  of  fact.  It  cannot  be  assumed  as  a convenient  piece  of  machin- 
ery when  in  fact  there  was  no  agency.'  1 Williston  on  Contracts,  sec. 

352." 

Yazoo  & Mississippi  Valley  Ry.  v.  Sideboard  (1931),  l6l  Miss.  4,  133 
So.  669:  "But"  the  case  here  before  us  involves,  as  would  seem  apparent, 
a still  further  step,  and  that  is  whether  appellee  who  is  not  a member 

60  of  the  union  which  made  the  contract,  but  who  has  performed  in  accor- 
dance therewith,  can  rely  upon  and  sue  for  its  benefits;  in  other  words, 
is  he,  as  a third  person,  such  a stranger  to  it  that  he  can  have  no 
enforceable  rights  under  it?  That  a third  party  may  recover  directly 
on  a contract  made  expressly  for  his  benefit  is  not  an  open  question  in 
this  state.  Canada  v.  Yazoo  & M.  V.  R . Co. , 101  Miss.  274,  57  So.  913* 

The  difficulty  is  to  determine  when  a particular  case  comes  within  the 
rule.  There  are  hundreds  of  cases  on  this  subject,  as  may  be  seen  from 
the  notes  13  C.J.  pp.  703-7II;  6 R.C.L.  pp.  882-890;  2 Elliott  on  Con- 
tracts, S.  1412  et  seq.  Talcing  the  leading  among  the  cases,  as,  for 

70  instance,  Smytli  v.  City  of  New  York,  203  N.Y.  106,  96  N.E.  409,  and 
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searching  through  them  for  a more  definite  or  a more  tangible  state- 
ment of  the  rule,  we  think  it  will  be  found  that  the  best  considered 
of  these  cases  reason  the  matter  down  to  this:  (1)  When  the  terms  of 
the  contract  are  expressly  broad  enough  to  include  the  third  party  either 
by  name  or  one  of  a specified  class,  and  (2)  the  said  third,  party  was 
evidently  within  the  intent  of  the  terms  so  used,  the  said  third  party 
will  be  within  its  benefits,  if  (3)  the  promisee  had,  in  fact,  a sub- 
stantial and  articulate  interest  in  the  welfare  of  the  said  third  party 
10  in  respect  to  the  subject  of  the  contract.  It  seems  to  us  that  this  is 
a conservatively  sound  statement  of  the  rule  as  applicable  to  this  case, 
and  that  the  case  comes  within  it." 

Huston  v.  Washington  Wood  & Coal  Co.  (1940),  4 Wash.  2d  449,  103  P.2d 
1095:  "Appellant  contends  that  he  is  entitled  to  recovery  under  the 
third  party  beneficiary  theory,  which  permits  the  individual  member  of  a 
union  to  enforce  rights  accruing  to  such  individual  as  result  of  con- 
tract between  the  employer  and  the  union. 

20  Appellant's  theory  that  the  contract  entered  into  between  res- 

pondent and  the  labor  union  was  for  the  benefit  of  each  member  of  the 
union  who  joined  the  union  either  before  or  subsequent  to  the  execution 
of  the  contract,  is  in  harmony  with  the  authorities  to  the  effect  that 
a contract  made  by  a labor  union  with  an  employer  for  the  benefit  of 
employees  may  be  enforced  by  an  employee  even  if  not  mentioned  by  name 
in  that  contract.  63  C.J.  671.  However,  such  contract  would  not  ipso 
facto  abrogate  a prior  agreement  of  an  employer  with  an  employee,  not- 
withstanding the  fact  that  the  employee  subsequently  joined  the  union 
in  question.  A member  of  the  contracting  union,  or  a nonmember  who  later 
30  joined  the  union,  could  not  be  divested,  without  his  consent,  of  the 

right  to  continue  to  work  under  a different  contract  with  his  employer. 

After  a contract  for  the  benefit  of  a third  person  has  been 
accepted  or  acted  on  by  such  third  person  beneficiary,  the  contract 
can  not  be  rescinded  by  the  parties  without  his  consent:  It  follows, 
as  an  immediate  corollary,  that  such  third  party  beneficiary  can  not  be 
compelled  to  accept  or  act  on  the  contract  made  for  his  benefit.  He 
may  forego  his  opportunity  for  benefits  under  that  contract  and  continue 
to  work  under  another  agreement  with  his  employer  and  accept  the  com- 
40  pensation  stipulated  in  that  agreement. 

The  union  scale  provision  in  the  contract  between  the  teamsters' 
union  and  the  respondent  was  never  recognized  by  the  appellant,  by  the 
respondent,  or  hy  the  teamsters'  union  as  applicable  to  appellant  who 
continued  to  work  under  the  terms  of  another  agreement.  The  first  notice 
respondent  had  of  any  claim  of  compensation  under  the  union  contract  was 
when  this  action  was  commenced.  Conceding,  for  the  sake  of  argument, 
that,  under  the  terms  of  the  union  contract,  appellant  would  have  been 
entitled  to  the  compensation  he  claims,  he  has  by  his  conduct  estopped 
50  himself  from  claiming  compensation  under  that  contract." 

[Contrast  Gull a v.  Barton  (1914),  149  N.Y.S.  952  and  Rotnof sky 
v.  Capitol  Distributors  Ltd.  (1941),  30  N.Y.S.  2d  963 . 3 

Piercy  v.  Louisville  & N.  Ry.  (I923),  19 8 Ky.  477,  248  S.W.  1042: 

"The  primary  purpose  in  the  organization  of  labor  unions  and  kindred 
organizations  is  to  protect  their  individual  members  and  to  secure  for 
them  a fair  and  just  remuneration  for  their  labor  and  favorable  con- 
60  ditions  under  which  to  perform  it.  Their  agreements  with  employers 
look  always  to  the  securing  of  some  right  or  privilege  for  their  in- 
dividual members,  and  the  right  or  privilege  so  secured  by  agreement 
is  the  individual  right  of  the  individual  member,  and  such  organization 
can  no  more  by  its  arbitrary  act  deprive  that  individual  member  of  his 
right  so  secured,  than  can  any  other  person.  The  organization  is  not 
the  agent  of  the  member  for  the  purpose  of  waiving  any  personal  right 
he  may  have,  but  is  only  his  representative  for  the  limited  purpose  of 
securing  for  him,  together  with  all  other  members,  fair  and  just  wages 
and  good  working  conditions. 
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If  the  right  of  seniority  may  be  changed  or  waived  or  otherwise 
dispensed  with  by  the  act  of  a bare  majority  of  an  organization,  to 
which  the  one  entitled  thereto  is  a member,  it  would  be  builded  upon  a 
flimsy  foundation  of  sand,  which  might  slip  from  under  him  at  any  time 
by  the  arbitrary  action  of  the  members,  possibly  to  serve  their  own 
selfish  ends  in  displacing  him. 

But  it  is  insisted  by  appellants  that,  inasmuch  as  Stanfill, 

10  wheh  he  became  a member  of  the  organization,  stated  that  he  would  abide 
by  its  by-laws,  rules,  and  regulations  and  the  constitution,  statutes 
and  orders  of  the  grand  division  of  the  order,  and  cheerfully  comply 
with  the  will  of  the  lawfully  constituted  majority,  that  he  should  have 
submitted  to  the  action  of  the  order,  and  because  he  had  submitted  to 
the  order  this  controversy  between  him  and  his  fellow  members. 

In  the  first  place  Stanfill  protested  at  all  times  and  at  all 
stages  of  the  controversy  in  the  organization  against  this  action,  upon 
the  ground  that  it  interfered  with  his  right  of  seniority,  and,  in  the 
20  next  place,  his  agreement  did  not  contemplate  the  submission  by  him  to 
that  body  of  the  determination  of  any  question  involving  his  personal 
rights.  Doubtless,  under  the  terms  of  his  agreement  as  a loyal  member, 
it  was  his  duty  to  acquiesce  in  the  will  of  a majority  inside  the  order 
upon  any  question  of  policy  or  any  difference  of  opinion  that  might  have 
arisen  affecting  the  welfare  of  the  organization.  But  here  we  have  a 
personal  right  acquired  by  him  as  against  the  railroad  company  under 
contract,  and  we  have  the  Order  of  Railroad  Conductors  asserting  the 
right  to  waive  for  him  the  benefits  of  that  contract.  It  could  not 
have  been  in  contemplation  by  a member  of  such  organization  that  he 
30  agreed  when  he  entered  to  submit  to  the  order  for  decision  a controversy 
involving  his  rights  as  against  a third  party." 

Hartley  v.  Brotherhood  of  Railway  & Steamship  Clerks  (1938),  283  Mich. 
201,  277  N.W.  885:  "Plaintiff,  a married  woman,  was  employed  by  the 
railway  from  December  29,  1919,  to  March  18,  1932,  during  which  period 
she  had  acquired  seniority  rights  under  the  provisions  of  the  agreement 
of  1921.  Her  employment  with  the  Railway  was  terminated  in  accordance 
with  the  agreement  of  March  7,  1932,  no  extenuating  circumstances  being 
found  to  exist  in  her  particular  case  after  full  and  complete  investi- 
40  gation. 

She  appealed  her  case  in  the  order  provided  by  the  protective 
laws  of  the  brotherhood  to  its  highest  tribunal,  her  claim  in  each 
instance  being  denied.  This  suit  is  prosecuted  to  recover  damages  for 
breach  of  contract  alleged  to  exist  between  plaintiff  and  the  brother- 
hood on  the  theory  that  the  brotherhood,  having  created  her  seniority 
rights  by  the  agreement  of  1921,  could  not  subsequently  enter  into 
another  agreement  whereby  such  rights  were  altered  or  ceased  to  exist. 
The  trial  court  entered  a judgment  of  no  cause  of  action  from  which 
50  this  appeal  is  taken.  * * * 

The  purposes  of  the  brotherhood,  as  stated  in  the  preamble 
to  the  constitution,  are  to  promote  unity  of  action  and  the  general 
welfare  of  the  members  thereof.  These  purposes  are  accomplished  by 
the  instrument  of  collective  bargaining  with  the  employer  as  to  con- 
ditions of  employment,  etc.  But  by  becoming  a member  of  the  brother- 
hood, no  contractual  rights  arose  out  of  the  constitution,  statutes 
and  protective  laws  which  guaranteed  plaintiff  that  no  action  would  be 
taken  or  agreements  made  for  the  benefit  of  the  brotherhood  as  a whole 
60  if  such  action  should  operate  to  the  detriment  of  plaintiff  as  an  in- 
dividual. 

The  seniority  rights  acquired  by  her  did  not  arise  by  virtue 
of  her  contract  of  employment  with  her  employer,  but  existed  by  reason 
of  the  agreement  of  1921  between  the  railway  and  the  brotherhood.  Ryan 
v.  New  York  Cent.  R,  Co.,  267  Mich.  202  , 255  N.W.  365.  This  agreement 
was  executed  for  the  benefit  of  all  the  members  of  the  brotherhood,  and 
not  for  the  individual  benefit  of  plaintiff.  When,  by  reason  of  changed 
economic  circumstances,  it  became  apparent  that  the  earlier  agreement 
70  should  be  modified  in  the  general  interest  of  all  members  of  the 
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■brotherhood  it  was  within  the  power  of  the  latter  to  do  so,  notwith- 
standing the  result  thereof  to  plaintiff.  Tho  brotherhood  had  the 
power  by  agreement  with  the  railway  to  create  the  seniority  rights  of 
plaintiff,  and  it  likewise  by  the  same  method  had  the  power  to  modify 
or  destroy  these  rights  in  the  interest  of  all  the  members. 

A different  situation  might  be  presented  had  the  agreement  of 
1932  been  accomplished  as  a result  of  bad  faith,  arbitrary  action,  or 
10  fraud  directed  at  plaintiff  on  the  part  of  those  responsible  for  its 

execution.  No  claim  or  showing  of  such  a nature  is  made  in  this  case." 

Whiting  Milk  Companies  v,  G-rondin  (1933),  282  Mass.  4l,  184  N.E.  379: 

"The  defendant  Grondin  was  a member  of  Milk  Wagon  Drivers  and  Creamery 
Workers  Union  Local  No.  3^0,  and  as  such  was  employed  by  the  plaintiff 
as  a driver  delivering  milk  at  wholesale  under  a written  agreement  be- 
tween the  union  and  the  plaintiff  of  which  article  ten  was  as  follows; 
'Each  man  employed  under  this  agreement  covenants  and  agrees  with  the 
employer  that  should  such  man' s employment  cease  for  any  reason  during 
20  the  term  of  this  agreement  and  for  ninety  (90)  days  thereafter,  he  will 
not,  by  himself,  by  agents,  or  as  the  servant  or  agent  of  another,  inter- 
fere with  the  business  of  said  employer  or  sell  milk,  cream  or  other 
dairy  products  to  any  customer  of  said  employer  for  a period  of  ninety 
(90)  days  from  the  cessation  of  said  employment.'  * * * 

The  agreement  was  binding  upon  Grondin  who  worked  under  it  as 
a member  of  the  union." 


30  (c)  Rights  and  Obligations  of  Union  and  Employer 

Schle singer  v.  Quinto  (1922),  201  App.  Div.  487,  194  N.Y.S.  401: 

"The  cases  thus  far  decided  have  been  at  the  suit  of  the  employer 
against  combinations  of  labor,  for  the  simple  reason  that  this  is  the 
first  time  that  labor  has  appealed  to  the  courts.  The  principles  of  law 
on  which  they  were  decided  are  applicable  to  a combination  of  employers 
who  by  coercive  measures  seek  to  break  contracts  between  employer  and 
employee.  The  remedies  are  mutual;  the  law  does  not  have  one  rule  for 
the  employer  and  another  for  the  employee.  In  a court  of  justice  they 
40  stand  on  an  exact  equality,  each  case  to  be  decided  upon  the  same  prin- 
ciples of  law  impartially  applied  to  the  facts  of  the  case,  irrespective 
of  the  personality  of  the  litigants. 

But,  say  the  appellants,  an  injunction  against  the  breach  of  a 
contract  is  a negative  decree  of  specific  performance  of  the  contract, 
and  the  general  rule  is  that  the  power  and  duty  of  a court  of  equity 
to  grant  the  former  is  measured  by  the  same  principles  and  practice  as 
its  power  and  duty  to  grant  the  latter.  It  follows,  therefore,  that 
there  must  be  a mutuality  of  remedy  as  well  as  of  obligation.  * * * 

50  Thi3  is  a correct  statement  of  the  law.  It  is  further  argued  that  be- 
cause contracts  which  govern  personal  relations  and  regulate  personal 
services,  except  where  the  employee' s services  are  unique  or  extra- 
ordinary, will  not  be  enforced  in  a court  of  equity  either  by  direct 
decree  for  specific  performance  or  indirectly  by  a mandatory  injunction, 
therefore,  there  is  a lack  of  mutuality  of  remedy  in  this  contract. 

The  appellants  base  their  conclusion  on  the  cases  holding  (1)  that  an 

injunction  will  not  issue  to  compel  one  man  to  work  for  another,  al- 
though he  may  have  agreed  to  do  so,  nor  (2)  will  it  restrain  him  from 

breaking  his  contract  with  A and  entering  into  the  employment  of  B, 

60  unless  his  services  ore  so  unique  and  extraordinary  that  another  cannot 
be  readily  secured  to  adequately  fill  his  place.  Tho  distinguishing 
feature  of  those  cases  and  this  under  consideration  is  in  the  principles 
applicable  to  each.  In  the  first,  the  court  cannot  supervise  his  work 
end  has  no  power  against  the  men's  will  to  make  him  work.  Also  in  tho 
first  and  second  cases,  another  man  can  be  employed  to  do  the  work,  and 
any  detriment  could  be  compensated  in  damages.  The  instant  case  does 
not  arise  out  of  contract  for  individual  employment.  Two  organizations, 
one  composed  of  employers  and  the  other  of  employees,  have  entered  into 
an  agreement.  Each  had  power  through  the  consent  of  its  members  to  enter 
70  into  a binding  obligation  in  their  behalf.  By  the  constitution  or  by-laws 
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of  each,  power  is  given  to  the  organization  to  enforce,  through  dis- 
ciplinary proceedings  which  have  been  demonstrated  to  be  effective, 
compliance  with  the  terms  and  conditions  to  which  it  has  subscribed. 

This  contract  has  mutual  obligations  binding  on  the  parties  thereto. 

Each  party  knows  the  obligation  that  it  has  assumed  and  the  consequences 
of  failure  or  refusal  to  perform  those  requirements.  Through  its  con- 
trol of  its  members  it  can  compel  performance.  Under  such  circumstances, 
a decree  of  a court  of  equity  can  be  enforced  against  either  party  and 
10  in  favor  of  the  other.  Grassi  Contracting  Co.  v.  Bennett,  174  App.Div. 
244,  248,  160  N.Y.S.  279-  An  organization,  having  such  power  to  require 
performance  by  individual  members,  can  through  its  officers  be  compelled 
to  exercise  that  power.  There  is  in  this  contract  a mutuality  of  obli- 
gation, and  there  is  also  a mutuality  of  remedy  for  its  enforcement." 

Greater  City  Master  Plumbers  Association  Inc,  v.  Kahme  (1937),  6 
N.Y.S.  2d  589:  "The  compliance  of  the  respective  parties  to  a collec- 
tive bargaining  agreement  with  the  terms  of  the  agreement  entered  into 
by  them  will  receive  the  court’s  approbation,  their  violations  and 
20  derelictions  will  receive  the  court' s condemnation.  Contracts  are  made 
to  be  enforced,  not  to  be  broken  at  the  whim  or  caprice  of  a party 
thereto.  Mere  dissatisfaction  with  a term  of  an  agreement  willingly 
entered  into  is  insufficient  reason  for  the  violation  of  that  term  of 
the  agreement.  The  fact  that  one  of  the  parties  to  the  agreement  is  a 
labor  union  does  not  change  those  legal  principles.  * * * 

It  is  regrettable  when,  as  in  the  instant  case,  a trado  union 
takes  upon  itself  to  shirk  its  obligations  end  to  enforce  its  own 
wrong  by  its  own  might.  I feel  that  the  Union  herein  made  its  bargain, 

30  and  as  any  other  litigant  in  a similar  position  before  this  court,  should 
be  held  to  its  performance.  I do  not  pass  upon  whether  or  not  the 
Union  is  or  is  not  justified  in  asking  for  higher  wages  and  shorter 
hours  for  its  members.  Negotiations  for  higher  wages  and  shorter  hours 
might  have  been  had  at  the  termination  of  the  existing  contract  or  even 
before  then  between  the  parties  with  impunity.  If  the  Union  at  the 
termination  of  the  agreement  felt  aggrieved  by  the  Association' s 
attitude  or  refusal  of  the  Union' s demands,  it  could  take  any  legal 
steps  necessary  to  induce  the  Association  to  agree  to  its  demands  and 
an  orderly  strike  if  desired  might  then  be  resorted  to.  The  Union's 
40  conduct  in  calling  a strike  at  this  time  is  in  violation  of  its  agree- 
ment . " 

Kinloch  Telephone  Co.  v.  Local  Union  (1921),  275  F.  24l  (injunction 
against  inducing  breach  of  collective  agreement), 

Farulla  v.  Ralph  A.  Freundlich,  Inc,  (1935),  279  N.Y.S.  228  (damages 
for  breach  of  collective  agreement ) . 

Dubinsky  v.  Blue  Dale  Dress  Co.  (1936),  292  N.Y.S.  898  (injunction 
50  against  "runaway"  employer  who  is  in  breach  of  collective  agreement). 

[As  to  the  effect  of  a breach  of  a collective  agreement  upon 
the  obligations  imposed  by  the  National  Labor  Relations  Act,  see 
N ,L,R,B.  v.  Newark  Morning  Ledger  Co.  (1941),  120  F.  2d  262,  cert, 
denied,  31^  U.S.  693;  noted  in (1942)  51  Yale  L.J.  501;  N.L.R.B.  v. 

Sands  Mfg.  Co.  (1939),  306  U.S.  332;  noted  in  (1939)  ^8  Yale  L.J.1422.  ] 

[The  following  articles  discuss  collective  agreements  and  their 
enforcement:  Rice , Collective  Labor  Agreements  in  American  Law,  (1931) 

60  44  Harv.  L.  Rev.  572;  Anderson,  Collective  Bargaining  Agreements,  (1938) 

15  Or.  L.  Rev.  229;  Note,  Present  Status  of  Collective  Bargaining 
Agreement s , (1938)  51  Harv.  L.  Rev.  520;  Witmor , Collective  Labor  Agree- 
ments in  the  Courts,  (1938)  48  Yale  L.J.  195;  Lenhoff,  The  Present  Status 
of  Collective  Contracts  in  the  Amorican  Legal  System,  (I9VI)  39 
Mich.  L.  Rev.'  1109 . J 
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3 . The  Collective  Agreement  and  Individual  Contracts  of  Employment . 

J.  I,  Case  Co.  v.  N.L.R.B,  (1944),  321  U.S.  332:  "Care  has  "been  taken 
in  the  opinions  of  the  Court  to  reserve  a field,  for  the  individual  con- 
tract, even  in  industries  covered  by  the  National  Labor  Relations  Act, 
not  merely  as  an  act  or  evidence  of  hiring,  but  also  in  the  sense  of  a 
completely  individually  bargained  contract  setting  out  terms  of  employ- 
ment, because  there  are  circumstances  in  which  it  may  legally  be  used, 

10  in  fact,  in  which  there  is  no  alternative.  Without  limiting  the  possi- 
bilities, instancos  such  as  the  following  will  occur:  Mon  may  continue 
work  after  a collective  agreement  expires  and,  despite  negotiation  in 
good  faith,  the  negotiation  may  bo  deadlocked  or  delayed;  in  the  interim 
express  or  implied  Individual  agreements  may  bo  hold  to  govern.  The 
conditions  for  collective  bargaining  may  not  exist;  thus  a majority  of 
the  omployoes  may  rofuso  to  join  a union  or  to  agree  upon  or  designate 
bargaining  representatives,  or  the  majority  may  not  be  demonstrable  by 
the  means  prescribed  by  the  statute,  or  a previously  existent  majority 
may  have  been  lost  without  unlawful  interference  by  the  employer  and  no 
20  new  majority  have  been  formed.  As  the  employer  in  these  circumstances 
may  be  under  no  legal  obligation  to  bargain  collectively,  he  may  be 
free  to  enter  into  individual  contracts. 

Individual  contracts,  no  matter  what  the  circumstances  that 
justify  their  execution  or  what  their  terms,  may  not  be  availed  of  to 
defeat  or  delay  the  procedures  prescribed  by  the  National  Labor  Re- 
lations Act  looking  to  collective  bargaining,  nor  to  exclude  the  con- 
tracting employee  from  a duly  ascertained  bargaining  unit;  nor  may  they 
bo  used  to  forestall  bargaining  or  to  limit  or  condition  the  terms  of 
30  the  collective  agreement,  "The  Board  asserts  a public  right  vested  in 
it  as  a public  body,  charged  in  the  public  interest  with  the  duty  of 
preventing  unfair  labor  practices."  National  Licorice  Co.  v.  National 
Labor  Relations  Board,  309  U.S.  350,  364,  60  S.Ct.  969,  577,  84  L.Ed. 

799.  Wherever  private  contracts  conflict  with  its  functions,  they 
obviously  must  yield  or  tho  Act  would  bo  reduced  to  a futility. 

It  is  equally  clear  since  tho  collective  trade  agreement  is  to 
serve  the  purpose  contemplated  by  the  Act,  the  individual  contract 
cannot  be  effective  as  a waiver  of  any  benefit  to  which  the  employee 
40  otherwise  would  be  entitled  under  the  trade  agreement.  The  very  purpose 
of  providing  by  statute  for  the  collective  agreement  is  to  super sode 
the  terms  of  separate  agreements  of  employees  with  terms  which  reflect 
the  strength  and  bargaining  power  and  servo  the  welfare  of  the  group. 

Its  benefits  and  advantages  are  open  to  every  employee  of  tho  represented 
unit,  whatever  the  type  or  terms  of  his  pre-existing  contract  of  employ- 
ment . 

But  it  is  urged  that  some  employees  may  lose  by  the  collective 
agreement,  that  an  individual  workman  may  sometimes  have,  or  be  capable 
50  of  getting  better  terms  than  those  obtainable  by  the  group  and.  that  his 

freedom  of  contract  must  be  respected  on  that  account.  We  are  not 

called  upon  to  say  that  under  no  circumstances  can  on  individual  en- 
force an  agreement  more  advantageous  than  a collective  agreement,  but 
wo  find  the  mere  possibility  that  such  agreements  might  bo  made  no  ground 
for  holding  generally  that  individual  contracts  may  survive  or  surmount 
collective  ones.  The  practice  and  philosophy  of  collective  bargaining 
looks  with  suspicion  on  such  individual  advantages.  Of  course,  where 
there  is  great  variation  in  circumstances  of  employment  or  capacity  of 
employees,  it  is  possible  for  the  collective  bargain  to  prescribe  only 

60  minimum  rates  or  maximum  hours  or  expressly  to  leave  certain  areas  open 

to  individual  bargaining.  But  except  as  so  provided,  advantages  to 
individuals  may  prove  as  disruptive  of  industrial  peace  as  disadvantages. 
They  are  a fruitful  way  of  interfering  with  organization  and  choice  of 
representatives;  increased  compensation,  if  individually  deserved,  is 
often  earned  at  the  cost  of  breaking  down  some  other  standard  thought 
to  be  for  the  welfare  of  the  group,  and  always  create  the  suspicion  of 
being  paid  at  the  long-range  expense  of  the  group  as  a whole.  Such 
discriminations  not  infrequently  amount  to  unfair  labor  practices. 

The  workman  is  free,  if  ho  values  his  own  bargaining  position  more 
than  that  of  the  group,  to  vote  against  representation:  but  tho  majority 
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rules,  end  if  it  collectivizes  the  employment  bargain,  individual  ad- 
vantages or  favors  will  generally  in  practice  go  in  as  a contribution 
to  the  collective  result.  We  cannot  except  individual  contracts  gener- 
ally from  the  operation  of  collective  ones  because  some  may  be  more  in- 
dividually advantageous.  Individual  contracts  cannot  subtract  from 
collective  ones,  and  whether  under  some  circumstances  they  may  add  to 
them  in  matters  covered  by  the  collective  bargain,  we  leave  to  bo  de- 
termined by  appropriate  forums  under  the  laws  of  contracts  applicable, 

10  md  to  tho  Labor  Board  if  thoy  constitute  unfair  labor  practices. 

It  also  is  urged  that  such  individual  contracts  may  embody 
matters  that  are  not  necessarily  included  within  the  statutory  scope 
of  collective  bargaining,  such  as  stock  purchase,  group  insurance, 
hospitalization,  or  medical  attention.  We  know  of  nothing  to  prevent 
the  employee1 s,  because  he  is  an  employee,  making  sny  contract  provided 
it  is  not  inconsistent  with  a collective  agreement  or  does  not  amount 
to  or  result  from  or  is  not  part  of  an  unfair  labor  practice.  But  in 
so  doing  the  employer  may  not  incidentally  exact  or  obtain  any  diminu- 
20  tion  of  his  own  obligation  or  any  increase  of  those  of  employees  in  tho 
matters  covered  by  collective  agreement," 

[See  Note,  (1943)  57  Harv.  L.  Rev.  110. ] 

Order  of  Railroad  Telegraphers  v.  Railway  Express  Agency,  Inc.  (1944), 

321  U.S.  3^2:  "This  hoary  litigation  presents  the  question  whether  a 
carrier  by  contracts  with  individual  employees  made  in  1930  could  super- 
sede or  expand  terms  of  an  agreement  collectively  bargained  between  the 
employer  and  the  union  in  1917*  in  view  of  the  provisions  of  the  Railway 
30  Labor  Act  of  1926,  45  U.S.C.A.  S.151  et  seq.,  which  was  applicable  when 
the  controversy  arose.  * * * 

The  Railway  Labor  Act  of  1926,  then  in  effect,  provided  that 
carriers  and  representatives  of  employees  should  give  at  least  thirty 
days  written  notice  of  an  intended  change  affecting  rates  of  pay,  rules, 
or  working  conditions,  and  should  agree  upon  time  and  plane  of  conforonco. 
Tho  collective  agreement  also  provided  that  no  change  should  bo  made  in 
its  terms  "until  after  30  days  notice  in  writing  has  been  given."  The 
Express  Company  gave  no  such  notice  to  the  union  signatory  to  the  1917 
40  collective  agreement.  Instead,  it  gave  individual  notices  to  the  agent 3 
that  their  compensation  for  such  shipments  would  be  $5*00  per  car,  the 
notices  on  one  division  going  out  on  March  25,  and  those  on  another, 

April  8,  and  all  becoming  effective  April  10,  1930.  The  agents  in- 
volved, after  various  objections  and.  negotiations,  individually  accopted 
the  rate,  although  there  i3  controversy  as  to  whether  their  acceptance 
was  wholly  voluntary.  For  purposes  of  decision,  however,  wo  assume 
voluntary  assent  and  that  but  for  provisions  of  the  Railway  Labor  Act 
valid  individual  contracts  resulted.  * * * 

50  The  Company  contends  that  special  voluntary  individual  contracts 

as  to  rates  of  pay,  rules,  and  conditions  of  employment  may  validly  be 
made,  notwithstanding  the  existence  of  a collective  agreement,  and  that 
the  terms  of  the  individual  agreements  supersede  those  of  tho  collec- 
tively bargained  one.  If  this  were  true,  statutes  requiring  collective 
bargaining  would  have  little  substance,  for  what  was  made  collectively 
could  be  promptly  unmade  individually.  It  is  said,  however,  that  in 
this  case  the  agreements  affect  relatively  few  agents  and  that  those 
are  specially  and  uniquely  situated.  This  apparently  is  true,  for  the 
application  of  the  collective  agreement  results  in  an  award  of  some 
60  $40,000  to  one  agent  over  the  period  and  less  than  $2,000  to  all  of 

tho  others,  and  most  of  the  awards  are  for  a few  hundred  dollars. 

Collective  bargaining  was  not  defined  by  the  statute  which 
provided  for  it,  but  it  generally  has  been  considered  to  absorb  and 
give  statutory  approval  to  the  philosophy  of  bargaining  as  worked  out 
in  the  labor  movement  in  the  United  States.  From  the  first  the  position 
of  labor  with  reference  to  the  wage  structure  of  an  industry  has  been 
much  like  that  of  tho  carriers  about  rate  structures.  It  is  insisted 
that  exceptional  situations  often  have  on  importance  to  the  wholo  be- 
cause they  introduce  competitions  and  discriminations  that  are  upsetting 
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to  the  entire  structure.  Honce  effective  collective  "bargaining  has 
"been  generally  conceded  to  include  the  right  of  the  representatives 
of  the  unit  to  he  consulted  and  to  bargain  about  the  exceptional  as 
well  as  the  routine  rates,  rules,  and  working  conditions.  Collective 
bargains  need  not  and  do  not  always  settle  or  embrace  every  exception. 

It  may  be  agreed  that  particular  situations  are  reserved  for  indivi- 
dual contracting,  either  completely  or  within  prescribed  limits.  Had 
this  proposed  rate  of  pay  boon  submitted  to  the  collective  bargaining 
10  process  it  might  have  been  settled  thereby  or  might  havo  resulted  in 
an  agreement  that  the  company  should  be  free  to  negotiate  with  the 
agents  severally.  But  the  Company  did  not  observo  the  right  of  the 
representatives  of  the  whole  unit  to  be  notified  end  dealt  with  con- 
coming  a matter  which  from  an  cmployeo' s point  of  view  may  not  be  ex- 
ceptional or  which  may  provide  a leverage  for  taking  away  other  ad- 
vantages of  the  collective  contract.  * * * 

We  hold  that  the  failure  of  the  carrier  to  proceed  as  provided 
by  the  Railway  Labor  Act  of  1926,  then  applicable,  left  the  collective 
20  agreement  in  force  throughout  the  period  and  that  the  carrier' s efforts 
to  modify  its  terms  through  individual  agreements  are  not  effective." 

[See  Note .Employee' s Rights  under  Conflicting  Terms  in  Collec- 
tive Agreement  and  Individual  Contract^  (l94T)  50  Yale  l7j.  (f) '57  Cf. 
True  v.  Amalgamated  6 oilier  ios~(T94o  j A.C.  537;  Shaup  v.  Grand  Inter- 
national Brotherhood  of  Locomotive  Engineers  (l93lT,  223  Ala.  202,  135 
So.  327;  and  see  Lenhof f , The  Present  Status  of  Collective  Contracts 
in  the  American  Legal  System]  (19^1 ) 39  Mich.  L.  Rev.  1109,  at  pp. 

1133,  1x36. j 

30 

4 . The  Collective  Agreement  as  affected  by  Change  of  Union  Affili- 

ation or  Change  of  Ownership. 

Labour  Relations  Act,  1945  (N.B.),  c,  4l 
Section  9*  reproduced  supra,  p.  266. 

[Cf .Toronto  Meat  Cutters,  Helpers  and  Countermen's  Union,  Local 
40  1531  v.  Power  Food  Markets  and  United  Retail  and  Wholesale  Employees 

Union,  Local~~4i4  (1946 ) , "l  D .L.S . J-1259,  at  p.  I260I  "The  agreement 
in  question,  between  Power  Food  Markets  of  the  one  part  and  Power  Food 
Markets  Unit  of  the  Canadian  Retail  Employees  Union  of  the  other  part, 
is  dated  March  30,  1942.  Apparently  the  Power  Food  Markets  Unit  was  a 
sub-local  of  Local  1 of  the  Canadian  Retail  Employees  Union.  The 
duration  clause  sets  out  that  the  agreement  shall  be  in  effect  from 
April  1,  1942  to  March  31,  1943,  £*41  thereafter  shall  be  automatic  ably 
renewed  from  year  to  year.  Wo  are  not  concerned  with  the  provisions 
as  to  notice  of  revision  and  termination  since  neither  notice  has  ever 
50  been  given.  We  were  informed  that  the  Canadian  Retail  Employees  Union, 
a national  organization  affiliated  with  the  Canadian  Congress  of  Labour, 
surrendered  its  jurisdiction  to  the  United  Retail,  Wholesale  and  De- 
partment Store  Employees  of  America,  an  organization  affiliated  in  the 
United  States  with  the  Congress  of  Industrial  Organizations,  in  1945. 

The  arrangement  apparently  made  was  that  the  Canadian  Retail  Employees 
Union  locals  would  disappear  as  such,  and  that  their  membership  would- 
be  re-organizod  into  locals  affiliated  with  the  United  Retail,  Wholesale 
and  Department  Storo  Employees  of  America.  Local  1,  Canadian  Retail 
Employees  Union,  is  said  to  havo  been  absorbed  in  this  way  on  October 
60  15,  1945,  as  Local  414,  United  Retail,  Wholesale  and  Department  Storo 

Employees  of  America.  Counsel  for  the  respondent  stated  that  the  res- 
pondent has  not  been  informed  of  any  such  change  of  character,  nor  has 
it  been  asked  to  substitute  tho  new  organization  for  the  old  as  a 
party  to  the  collective  agreement . It  was  established  that  neither 
Local  1,  nor  the  Power  Food  Markets  Unit  of  the  Canadian  Retail  Em- 
ployees Union  has  negotiated  with  the  respondent  at  any  time  since 
1942.  It  was  admitted  also  that  no  attempt  was  made  by  the  United 
Retail,  Wholesale  and  Department  Store  Employees  of  America,  to  enter 
into  negotiations  with  the  respondent. 
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Wo  cannot  concoivo  of  a more  effective  and  complete  change  of 
entity  than  that  which  took  place  in  the  present  instance.  Beyond 
question,  the  Canadian  Retail  Employees  Union  has  vanished  and  the 
United  Retail,  Wholesale  and  Department  Store  Employees  of  America, 
an  entirely  different  organization,  has  assumed  jurisdiction  in  the 
field.  It  follows  then  that  the  Power  Food  Markets  Unit  of  the 
Canadian  Retail  Employees  Union,  the  signatory  to  the  collective  agree- 
ment, has  also  disappeared,  and  consequently  the  agreement  has  ceased 
10  to  bo  of  effect."  ] 

Trade  Union  Act,  1944  (Sank,  2nd  boss,),  c.  69;  am,  1946,  c.98 
Section  24  (3).  reproduced  supra,  p,  266. 

[See  Note,  Inter-Union  Disputes  and  the  Employer,  (1939)  48 
Yale  L.J.  1053,  at  p,  1059;  Andersen,  Validity  of  Collective  Agreement 
after  Change  of  Union  Affiliation  by  Employees,  (To^O)  38  Mich  7 L.'  Rev . 

51 6;  Note,  Change  of  Bargaining  Representative  during  Life  of  Colloc- 
20  tivo  Agreement  under  Wagner  Act]  (l$pjffy~51  Y*ale  L.J.  465;  and  see 

Triboro  Coach  Corp.  v.  State  Labor  Relations  Board  (I9J+I),  286  W.Y.  314, 
36 "n.E.1  2d  '315,  discussed  in  Willcox,  The  Triboro  Case  --  Mountain  or 
Molehill? , (1943)  56  Harv.  L.  Rev.  576.1""" 

Berry  v.  Old  South  Engraving  Co.  (1933 )>  283  Mass.  44l,  186  W.E.  601: 
"This  is  a suit  in  equity  brought  by  the  plaintiffs  (hereinafter  called 
the  union)  against  the  Old  South  Engraving  Company  (hereinafter  called 
the  old  company)  and  the  Old  South  Photoengraving  Company  (hereinafter 
called  the  new  company)  to  enjoin  the  violation  of  an  agreement  entered 
30  into  between  the  union  and  the  old  company  and  for  damages.  [The  agree- 
ment provided  for  a closed  shop  ] * * * 

"So  far  as  it  is  a question  of  fact"  the  master  found  "that 
the  organization  of  the  corporation  Old  South  Photoengraving  Company 
was  for  the  purpose  of  carrying  into  effect  the  plan  of  the  officers 
and  directors  of  the  Old  South  Engraving  Company  to  conduct  its  business 
as  a non-union  or  open  shop;  that  while  the  officers  and  directors  of 
the  said  Old  South  Engraving  Company  believed  that  Local  Wo.  3 had 
violated  its  agreement,  they  did  not  purpose  to  contest  the  question  of 
40  the  violation  of  the  agreement  but  that  acting  under  the  advice  of  their 
counsel  they  adopted  the  procedure  of  forming  a new  corporation  believ- 
ing that  by  so  doing  they  could  conduct  their  business  as  they  planned 
to  conduct  it  free  from  the  obligations  of  the  Commercial  Agreement 
whether  that  agreement  had  been  broken  by  the  Union  or  not.  I further 
find  that  while  the  purpose  of  the  officers  of  the  defendant  was  con- 
ceived in  good  faith  and  was  what  they  considered  to  bo  their  legal 
right,  in  substance  they  adopted  the  new  corporate  form  as  a method  of 
accomplishing  the  desired  result  of  conducting  the  business  in  which 
they  were  severally  interested  in  the  same  manner  and  upon  the  same  con- 
50  ditlons  as  it  had  theretofore  been  conducted  with  the  single  exception 
that  it  was  conducted  after  Juno  4 as  an  open  or  non-union  shop  rather 
than  as  a union  shop  as  required  by  the  Commercial  Agreement."  * * * 

If  consideration  be  given  to  the  finding  of  the  master  that  the 
union  was  willing  and  ready  at  all  times  covered  by  the  agreement  to 
supply  to  the  old  company  any  members  of  the  union  that  the  old  company 
may  require  for  the  work  in  its  establishment,  and  if  it  be  further 
found  that  the  old  company,  as  matter  of  law,  was  merely  continued,  and 
consolidated  in  the  new  company,  and  that  under  the  cloak  of  the  new 
60  company  the  old  company  employed  non-union  men  in  violation  of  the 
commercial  agreement,  we  assume,  without  decision,  that  a court  of 
equity,  without  proof  of  actual  damage,  can  specifically  enforce,  through 
the  medium  of  an  injunction,  an  agreement  to  "employ  none  but  members 
of  the  International  Photo  Engravers'  Union  of  Worth  America,  or  appli- 
cants for  positions  holding  permit  from  the  Boston  Photo  Engravers' 

Union  Wo.  3>  I.P.E.U."  * * * On  the  facts  found  by  the  master  it  is 
plain  the  old  company  complied  with  the  provisions  of  section  two  of 
the  agreement  which  required  that  "employers  must  give  one  week'  3 
notice  before  discharging  or  laying  off  employees",  and  it  affirmatively 
appears  that  the  old  company  hu.3  not  employed  any  men  whatsoever  after 
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the  discharge  of  the  union  men  on  June  4,  1932,  down  to  and  including 
the  date  of  the  bill  of  complaint.  As  contended  by  the  old  company, 
it  is  plain  it  cannot  be  held  responsible  for  any  act3  of  its  officers 
or  stockholders  as  individuals  or  for  any  acts  of  the  new  corporation. 
There  is  no  finding  that  it  has  done  any  corporate  acts  except  to  Bell 
its  machinery,  equipment  and  accounts  receivable,  pay  its  debts  and 
distribute  a part  of  its  surplus  in  its  treasury.  There  is  no  finding 
that  the  stockholders  of  the  old  corporation,  as  such,  authorized  the 
10  organization  of  the  new  company,  or,  on  it 3 being  formed,  authorized 
it  to  act  for  the  old  corporation  in  any  shape  or  way,  or  that  the  new 
company  has  in  any  manner  purported  to  act  for  or  to  represent  the  old 
company.  There  is  an  express  finding  that  the  old  company  employed 
eleven  union  members  as  its  crow  of  employees  and  the  new  company  em- 
ploys twelve  non-union  men  as  its  crew  of  employees.  The  identity  of 
stockholders  and  the  control  of  the  new  corporation  do  not  operate  to 
merge  the  old  and  the  now  corporations  or  to  make  either  the  agent  of 
the  other. 

20  The  motive  of  the  officers,  directors  and  stockholders  of  the 

old  corporation,  as  individuals,  that  is  the  desire  of  these  incor- 
porators of  the  new  corporation  to  secure  through  the  instrumentality 
of  a corporation  authority  to  do  business  exactly  like  the  business 
done  by  the  old  corporation,  without  the  burden  of  the  commercial  agree- 
ment as  to  the  employment  of  union  labor,  cannot  be  regarded  as  fraudu- 
lent in  fact  or  in  law.  Corporations,  like  individual  stockholders, 
are  distinct  entities;  neither  can  be  treated  as  agents  of  the  other 
when  openly  contracting  for  themselves  and  in  their  own  names.  * * * 

30  The  bill  was  rightly  dismissed  as  against  the  old  company.  It 

did  not  break  the  contract  by  ceasing  to  employ  either  members  of  the 
union  or  anybody  else.  Tho  bill  was  rightly  dismissed  as  against  the 
new  company.  It  never  contracted  with  the  union  or  assumed  the  con- 
tract of  tho  old  company." 

[See  Note,  Collective  Bargaining  Agreements  and  Change  of 
Ownership,  ( T9F6 ) Fb  Col.  L.  "Rev.  276. J 

40  5.  The  Content  of  Collective  Agreements . 

(a)  Grievance  Procedure 

Labour  Relations  Act,  19^9  (N.B.),  c,4l 

Section  17.  Where  an  employee  alleges  that  there  has  been  a mis- 
interpretation or  a violation  of  a collective  agreement,  the  em- 
ployees shall  submit  the  same  for  consideration  and  final  settle- 
ment in  accordance  with  the  procedure  established  by  the  collective 

50  agreement,  if  any,  or  the  procedure  established  by  tho  Board  for 
such  case;  and  the  employee  and  his  employer  shall  do  such  things 
as  are  required  of  them  by  tho  procedure  and  such  things  as  are  re- 
quired of  them  by  the  terms  of  the  settlement. 

Section  18.  (l)  Every  collective  agreement  made  after  this  Act 
comes  into  force  shall  contain  a provision  establishing  a procedure 
for  final  settlement,  without  stoppage  of  work,  on  tho  application 
of  either  party,  of  differences  concerning  its  interpretation  or 
violation. 

60 

(2)  Whore  a collective  agreement  does  not  provide  an 
appropriate  procedure  for  consideration  and  settlement  of  disputes 
concerning  its  interpretation  or  violation  thereof,  tho  Boar?  shall, 
upon  application,  by  order,  establish  such  a procedure. 


70 


Labour  Lav  - Chapter  VII  305. 

UNITED  AUTOMOBILE  WORKERS , LOCAL  195  v.  DOMINION  FORGE  AND  STAMPING 

CO . LTD . In  the  Wartime  LaJbour  Relations  Board.  1944T'l  D.L.S.  7-505. 

TBE  BOARD:  This  is  an  appeal  by  the  employer  from  the  decision 
of  the  Ontario  Labour  Relations  Board  [p.  7-1111]  establishing  a pro- 
cedure for  consideration  and  settlement  of  disputes.  The  collective 
agreement  established  a grievance  procedure  which  was  not,  in  the 
opinion  of  the  Ontario  Board,  appropriate  since  it  did  not  provide  for 
10  the  failure  of  the  parties  to  agree  after  a final  conference  of  offi- 
cials. The  Ontario  Board  established  a procedure  in  the  following 
words: 

"Disputes  concerning  a grievance  arising  under  the  collective 
agreement  between  Dominion  Forgo  and  Stamping  Company,  Limited,  and 
International  Union,  United  Automobile,  Aircraft  and  Agricultural 
Implement  Workers  of  America,,  Local  195,  entered  into  on  the  31st  day 
of  May,  1944,  shall,  after  exhaustion  of  the  grievance  procedure  pro- 
vided therein,  be  referred  to  an  umpire  to  be  appointed  by  the  Ontario 
20  Labour  Relations  Board  upon  tho  application  of  either  party  to  the 

agreement.  Five  days'  notice  in  writing  of  such  application  shall  bo 
given  by  the  applicant  to  the  other  party.  The  decision  of  the  umpire 
shall  be  final  and  binding  upon  the  petitioner,  the  respondent,  and 
upon  every  employee  within  the  bargaining  unit  affected  by  the  agree- 
ment ." 

Counsel  for  the  employer  points  out  that  the  Board' s power  to 
establish  a procedure  is  limited  by  sub-section  (2)  of  section  18 
which  is  as  follows: 

30 

"18.  (2)  Where  a collective  agreement  does  not  provide  an 
appropriate  procedure  for  consideration  and  settlement  of 
disputes  concerning  its  interpretation  or  violation  there- 
of, tho  Board  shall,  upon  application,  by  order  establish 
such  a procedure." 

Counsel  for  the  employer  contends  that  the  Ontario  Board  had 
not  jurisdiction  to  establish  a procedure  for  final  settlement  "con- 
cerning a grievance  arising  under  tho  collective  agreement."  Counsel 
40  for  tho  union  contends  that  grievances  may  arise  under  the  agreement 
which  cannot  be  said  to  be  concerning  tho  interpretation  or  violation 
of  the  agreement  but  that  the  Ontario  Board  had  power  to  specify  that 
all  grievances  arising  under  the  agreement  concerned  the  interpreta- 
tion or  violation  of  the  agreement. 

We  find  that  the  jurisdiction  of  the  Ontario  Board  was  limited 
by  section  18  to  establishing  a procedure  for  final  settlement  of 
differences  concerning  the  interpretation  or  violation  of  the  collec- 
tive agreement. 

50 

Tho  appeal  will  be  allowed  and  the  grievance  procedure  will 
be  amended  by  striking  out  the  words  "concerning  a grievance  arising 
under"  and  substituting  the  words  of  the  sub- section,  namely,  "dis- 
putes concerning  the  interpretation  or  violation  of  the  collectivo 
agreement." 

Appeal  allowed. 

/■  _ LOCAL  195,  UNITED  AUTOMOBILE,  AIRCRAFT  & AGRICUITURAL  IMPLEMENT 
b0  WORKERS  OF  AMERICA  v.  CANADIAN  AUTOMOTIVE  TRIM  LTD.  In  the  Wartime 
Labour  Relations  Board.  194-5"!  l"D.L.S.  7”539* 

THE  BOARD:  This  is  an  application  for  leave  to  appeal  and 
an  appeal  by  the  employer  company  from  a decision  of  the  Ontario 
Labour  Relations  Board  [p.  7-11493  which,  on  October  28,  1944,  estab- 
lished a grievance  procedure  for  the  employees  of  the  employer  com- 
pany, the  material  words  of  which  are  as  follows: 

70  "disputes  concerning  a grievance  arising  under  the  collec- 
tive agreement  between " 
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On  June  21,  1944,  the  Ontario  Board  established  a grievance  pro- 
cedure for  the  employees  of  the  Dominion  Forge  and  Stamping  Company, 
Limited,  using  the  same  words. 

On  appeal  to  this  Board,  on  September  28,  1944,  we  struck  out 
the  words  "concerning  a grievance  arising  under"  and  substituted  the 
words  of  section  18(2)  viz:  "disputes  concerning  the  interpretation  or 
violation  of  the  collective  agreement." 

10 

It  is  convenient  to  deal  separately  with  the  reasons  given  by 
the  Ontario  Board  for  failing  to  follow  the  judgment  of  this  Board. 

1.  The  Ontario  Board  purports  to  follow  the  grievance  procedure 
established  by  this  Board  for  the  employees  of  the  Ford  Motor  Company 
of  Canada  on  May  12,  1944,  which  uses  the  words  "disputes  concerning  a 
grievance  arising  under  a collective  agreement." 

The  Ford  grievance  procedure  was  established  by  this  Board  at 
20  the  request  of  the  union  and  the  employer  company,  both  of  whom  agreed 
to  abide  by  the  decision  of  this  Board.  Under  these  circumstances,  we 
acted  as  an  Arbitration  Board  and  were  not  limited  by  the  provisions 
of  section  18  of  the  Regulations  "concerning  its  interpretation  or 
violation."  In  any  event,  the  Ford  grievance  procedure  was  established 
on  May  12,  1944,  while  the  Dominion  Forge  grievance  procedure  was  re- 
vised by  this  Board  on  October  28,  1944.  [ED  .NOTE:  Judgment  dated 
September  28,  1944,  see  p.  7“505.  ] "We  have  no  reason  to  think  that 
the  grievance  procedure  which  we  now  establish  will  be  satisfactory 
for  all  time. 

30 

2 . The  Ontario  Board  complains  that  wo  gave  no  Reasons  for 
Judgment.  We  said  "We  find  that  the  jurisdiction  of  the  Ontario  Board 
was  limited  by  section  18  to  establishing  a procedure  for  final  settle- 
ment of  differences  concerning  the  interpretation  or  violation  of  the 
collective  agreement."  Perhaps  we  should  havo  said  that  the  juris- 
diction of  all  Labour  Relations  Boards  to  establish  a grievance  pro- 
cedure was  limited  by  the  words  of  section  18. 

3.  The  Ontario  Board  points  out  that  the  grievance  procedure 
40  which  we  have  established  makes  no  provision  for  the  possibility  that 

the  employer  and  the  union  will  disagree  as  to  whether  the  grievance 
concerns  the  interpretation  or  violation  of  the  agreement,  and  predicts 
"It  would  mean  that  the  parties  to  the  collective  agreement  have  been 
put  into  a straight  jacket  from  which  they  con  escape  only  by  violently 
bursting  their  bonds." 

Without  questioning  the  advisability  of  the  proposed  remedy  for 
both  employer  and  employee  under  proper  circumstances,  we  think  that 
the  Ontario  Board  is  not  only  unduly  apprehensive  but  it  appears  to 
90  have  overlooked  the  significance  of  the  word  "interpretation".  In  the 
case  of  a dispute  as  to  whether  or  not  contract  provisions  havo  boon 
violated,  it  must  certainly  be  determined  what  the  contract  provisions 
are  in  order  to  decide  whether  the  provisions  have  in  fact  been 
violated.  It  is  for  this  purpose  the  Regulations  provide  for  inter- 
pretation of  the  contract.  This  can,  and  in  many  cases  will,  bo  a 
separate  arbitration  and  may  or  may  not  be  related  to  a particular 
grievance,  but  may  be  brought  about  in  some  cases  in  order  to  avoid  a 
grievance  developing  due  to  misunderstanding. 

60  Appeal  allowed. 

[See,  Industrial  Conciliation  and  Arbitration  Act,  R.S.A,  1942, 
c.  280,  (as  amended  by  1944,  c.69;  1945,  0.63),  as.  2(1) (d),  11,  18, 

40,  42,  45,  and  48;  Trade  Disputes  Act,  R.S.Q.  1941,  c.  167,  as.  4,  11, 
17,  20,  29  and  26;  Trade  Union  Act,  1944  (Sask.  2nd  aess.),  c.  69,  ss. 
16,  17  and  18. 

Cf . Gregory , Enforcement  of  Collective  Labor  Agreements  by 
Arbitration'  (1946)  13  U.  of  Chi.  L.  Rev.  449 . 1 
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(b)  Union  Security 

Labour  Relations  Act,  1945  (N.B.),  c.4l 
Section  20  (1).  reproduced  supra,  p.  204. 

Trade  Union  Act,  1937  (U.S.),  c .6 

10  Section  12 . In  any  industry  in  which  by  statute  or  by  arrangement 
between  employer  and  employees  deductions  ere  made  from  the  wages  of 
employees  for  benefit  societies,  hospital  charges,  or  the  like  do- 
ductions  shall  be  made  by  the  employer  from  the  wages  of  employees  for 
periodical  payments  to  a trade  union  of  employees- — 

(a)  if  the  officers  of  such  trade  union  thereupon  duly 
authorized  by  its  members  make  application  to  the  Minister 
of  Labour  for  tho  tailing  of  a vote  to  ascertain  the  wishes 
of  the  employees  of  such  industry  in  respect  of  such  do- 

20  ductions;  and 

(b)  if,  upon  a vote  taken  by  ballot  at  times  and  under 
conditions  fixed  by  the  Minister  of  Labour,  a majority 
of  the  employees  of  such  industry  vote  in  favour  of  the 
making  of  such  deductions;  and 

(c)  if  tho  individual  employee  being  a member  of  such 
trade  union  makes  to  the  employer  a signed  written  re- 
quest that  such  deductions  be  made  from  the  wages  due 

30  to  him  therein  indicating  the  name  of  the  person  to  whom 

such  deductions  shall  be  paid. 

Section  14.  Section  12  of  this  Act  shall  not  apply  to  any  employee 
in  or  about  any  mine  to  which  the  provisions  of  Section  97  of  the 
Coal  Mines  Regulation  Act  apply. 

[S.  97  of  the  Coal  Mines  Regulation  Act,  192 7 (N.S.),  c.l 
provides  for  the  deduction  by  the  employer  from  an  employee*  3 wages, 
upon  his  written  request,  of  "payments,  contributions  and  levies  for 
40  benefit  society,  hospital,  union  and  church" . 

In  Re  Trade  Union  Act,  [1945]  2 D.L.R.  163,  it  was  held  that 
an  employer,  who  at  the  time  of  the  passing  of  the  Nova  Scotia  Trade 
Union  Act  was  making  deductions  from  wages  in  favour  of  a benefit 
society  by  arrangement  with  employees,  was  legally  obliged  to  deduct 
union  dues  although  the  benefit  society  deductions  were  discontinued 
before  any  stops  wore  taken  to  satisfy  the  statutory  requirements  for 
union  dues  deductions.  ] 

[On  the  question  of  enforceability  against  on  employer  of  a 
50  check-off  authorization,  see  Bruton,  Wage  Assignments  in  Pennsylvania-- 
The  Need  for  Judicial  and  Legislative  Clarification,  [19W ) 94  U . of 
Pa.  L.  Rev.  19. j 

Trade  Union  Act,  1944  (Sask.  2nd  ses3.),  c,  69;  am. 

194^,  c.  98. 

Section  23.  Upon  the  request  in  writing  of  any  employee,  and  upon 
request  of  a trade  union  representing  the  majority  of  employees  in 
any  bargaining  unit  of  his  employees,  the  employer  shall  deduct  and 
60  pay  in  periodic  payments  out  of  the  wages  due  to  such  employee,  to  the 
person  designated  by  the  trade  union  to  receive  the  same,  the  union 
dues  of  such  employee  until  such  employee  has  withdrawn  in  writing 
such  request,  and  tho  employer  shall  furnish  to  such  trade  union  the 
names  of  the  employees  who  have  given  or  withdrawn  such  authority. 
Failure  to  make  payments  and  furnish  information  required  by  this 
section  shall  be  an  unfair  labour  practice. 

Section  25.  (1)  Upon  the  request  of  a trade  union  re-presenting  a 

70  majority  of  employees  in  any  appropriate  bargaining  unit,  the  follow- 
ing clause  shall  be  included  in  any  collective  bargaining  agreement 
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entered  into  between  such,  trade  union  and  the  employer  concerned,  and, 
whether  or  not  any  collectivo  bargaining  agreement  is  for  the  time 
being  in  force,  the  said  clause  shall  be  effective  and  its  terms  shall 
be  carried  out  by  such  employer  with  respect  to  such  employees  on  and 
after  the  date  of  such  trade  union*  3 request  until  such  time  as  the 
employer  is  no  longer  required  by  or  pursuant  to  this  Act  to  bargain 
collectively  with  such  trade  union: 

10  Every  employee  who  is  now  or  hereafter  becomes  a 

member  of  the  union  shall  maintain  his  membership  in 
the  union  as  a condition  of  his  employment,  and  every 
now  employoo  whose  employment  commences  hereafter 
shall,  within  thirty  days  after  the  commencement  of 
his  employment,  apply  for  and  maintain  membership  in 
tho  union  as  a condition  of  his  employment; 

and  the  expression  ’the  union’  in  the  said  clause  shall  mean  the  trade 
union  making  such  request. 

20 

(2)  Subject  to  any  law  or  any  regulation  applicable  thereto 
passed  by  authority  of  tho  Parliament  of  Canada,  failure  on  the  part 
of  any  employer  to  carry  out  the  provisions  of  subsection  (1)  shall 
be  an  unfair  labour  practice. 

(3)  The  Lieutenant  Governor  in  Council  may  by  order,  on  such 
terms  and  conditions  and  for  such  period  of  time  as  may  be  prescribed 
therein,  exclude  from  the  operation  of  subsection  (1)  any  or  all  classes 
of  persons  who  wore  members  of  the  naval,  military  or  air  forces  of 

30  His  Majesty  during  the  war  recently  terminated  or  who  served  in  any 
capacity  with  those  forces  during  the  said  war*. 

[Cf . Manoff , The  National  War  Labor  Board  and  the  Maintenance 
of  Membership  Clause"  (19^3)'  57  HarvY  L.  Rev.  T83V  Jaf'fe , Union 
Security:  A Study  of  the  Emergence  of  Law,  (19^2)  91  U.  of  Pa,  L.  Rev. 

275.  J 


IH  THE  MATTER  OF  AS  ARBITRATION  BETWEEN  FORD  MOTOR  CO  ■ OF  CM  ■ LTD  ■ AND 

h0  UNITED  AUTOMOBILE,  AIRCRAFT  & AGRICULTURAL  IMPLEMENT  WORKERS  OF  AMERICA- - 

AWARD  BY  THE  ARBITRATOR , MR.  JUSTICE  I.  C.  RAND,  ON  THE  ISSUE  OF  UNION 

SECURITY."  I9K.  Lab."  GazT  123. 

The  parties  to  this  controversy  have  agreed  tp  be  bound  on  all 
points  in  dispute  by  the  decision  of  an  arbitrator.  Ordinarily,  the 
matter  of  arbitration  is  a claim  for  redress  or  an  assertion  of  a right 
in  respect  of  a contract  or  some  other  legal  relation.  In  such  a case 
the  issue  is  clearly  defined;  it  arises  in  an  accepted  legal  setting  and 
is  to  be  decided  on  well  recognized  rules  and  considerations. 

50 

The  task  here  has  no  such  basis  or  simplicity.  There  is  no  legal 
right  claimed  to  be  violated  and  there  is  no  specification  or  acceptance 
of  the  considerations  on  which  a decision  is  to  be  founded.  There  is 
instead  a contest  of  extra-legal  relations  and  interests  which  in  general 
must  for  tho  present  at  least  bo  resolved  by  the  force  of  ethical  and 
economic  factors  resting  ultimately  on  the  exercise  of  economic  power. 

As  I conceive  it,  from  tho  social  and  oconomic  structure  in  which  we  live 
I must  select  considerations  which  have  attained  acceptance  in  the  public 
opinion  of  this  country  and  which  as  principles  are  relevant  to  contro- 
60  versios  of  the  nature  of  that  before  mo;  and  having  done  that,  I must 

apply  them  to  the  specific  matters  in  hand.  [After  referring  to  private 
enterprise  as  the  dynamic  of  society,  to  the  social  desirability  of 
collective  bargaining,  and  to  the  problem  of  developing  controls  in  the 
relations  of  industry  and  workers  and  in  the  relations  of  workers  and 
their  unions,  the  learned  arbitrator  continued:  ] 

From  the  foregoing  I draw  the  following  conclusions.  The  organi- 
zation of  labour  must  in  a civilized  manner  be  elaborated  and  strengthened 
for  its  essential,  function  in  an  economy  of  private  enterprise.  For  this 
70  there  must  be  enlightened  leadership  at  the  top  and  democratic  control 
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at  the  bottom.  Similarly  as  to  capital.  The  absolutist  notion  of  pro- 
perty like  national  sovereignty  must  be  modified  and  the  social  involve- 
ment of  industry  must  be  the  sotting  in  -which  reconciliation  with  the 
interests  of  labour  and  public  takes  place.  This  means  the  rationali- 
zation of  the  individual  industrial  organism.  Where  rational  considera- 
tions meet  in  an  apparent  impasse,  a new  factor  must  be  taken  into  account, 
the  issue  of  ultimate  economic  conflict.  Apart  from  the  question  of  wages, 
to  men  of  good  will  who  will  recognize  their  obligation  to  the  social 
10  order  which  makes  possible  and  safeguards  the  very  activity  whose  rights 
they  defend,  it  ought  not  to  be  necessary  that  the  inevitable  loss  to 
every  interest  should  bo  actually  suffered  in  labour  strike;  at  the 
lowest,  an  intelligent  appreciation  of  relative  strengths  including  the 
public  conviction  by  which  those  relations  must  ultimately  be  decided 
would  obviate  that  loss;  and  I would  not  accept  the  viow  that  the  develop- 
ment of  such  judgment  is  beyond  human  powers.  Hitherto  the  tendency  has 
been  to  treat  labour  as  making  demands  quite  unwarranted  on  any  basis  of 
democratic  freedom  in  relation  to  property  and  business  and  the  ordinary 
mode  of  settling  labour  disputes,  a piecemeal  concession  in  appeasement. 

20  I cannot  see  much  effort  to  place  conciliation  on  principle  and  although 

at  once  I disclaim  any  hope  of  doing  more  than  to  suggest  principle  through 
a slightly  altered  approach,  I must  at  least  make  that  attempt. 

From  these  general  considerations  I pass  to  the  particular  pro- 
blem. It  would,  I think,  be  futile  to  try  to  fix  detailed  responsibility 
for  the  past  unsatisfactory  relations  between  the  Ford  Company  and  its 
employees.  The  primary  and  essential  error  lay,  in  my  opinion,  in  what 
I have  called  an  absolutist  concept  of  property;  the  plant  and  business 
belonged  to  the  Company;  the  Company  was  buying  labour  as  a commodity; 

30  and  labour  had  no  more  direct  interest  in  the  conduct  of  any  part  of  the 
business  than  the  seller  of  any  other  commodity.  Whatever  of  fairness 
or  reasonableness  was  to  supplement  high  wages  lay  exclusively  in  the 
wisor  judgment  of  management . It  was  an  arm's  length  relation.  This 
attitude  could  do  only  ono  thing:  ongondor  a like  attitude  on  tho  part  of 
employees;  and  a deterioration  into  tension  and  hostility  was  inevitable. 
Particularly  was  that  inevitable  when  tho  nature  of  tho  operations  is  con- 
sidered. Here  is  a highly  congested  and  articulated  undertaking;  the  work 
generally  is  tho  repetition  of  limited  operations;  the  psychological 
effects,  or  in  mother  aspect,  the  employee  psychology,  under  tho  host 
kO  conditions  would  require  a sympathetic  handling;  in  a hostile  atmosphere 
they  could  be  deplorable.  Critically,  the  failure  is  not  so  much  ethical 
or  economic  as  intellectual;  with  such  a set  of  assumptions  even  a wholly 
mechanical  administration  could  be  accompanied  by  the  conviction  of 
righteousness.  What  astonishes  me  is  the  anomaly  of  a magnificent  en- 
gineering plant,  machines  and  functions  co-existing  with  a human  engineer- 
ing with  so  many  apparent  strains  and  frictions.*  * * 

Certain  actions  which  took  place  during  the  strike  appeared  to 
the  public  mind  as  extraordinary  and  I shall  make  a brief  observation  on 
50  thorn.  Beyond  doubt  picketing  was  carried  on  in  an  illegal  manner.  The 
resistance  to  tho  preservation  of  plant  property  was  from  tho  standpoint 
of  the  strikers  a supreme  stupidity.  The  filling  of  tho  street  alongside 
the  plant  with  vehicles  and  the  interference  with  innocent  members  of  tho 
public  was  an  insolent  flouting  of  civil  order.  But  beyond  doubt  too, 
there  was  exasperation  and  provocation,  and  these  actions  soem  to  indicate 
tho  intensity  of  conviction  on  the  part  of  the  men  that  fair  demands  wore 
being  mot  only  by  3tolid  negativism.  Wo  one  attempts  to  justify  those 
actions,  but  a strike  is  not  a tea  party  and  when  passions  one  deeply 
aroused  civilized  restraints  go  by  the  board  unless  the  powers  of  order 
60  are  summoned  to  vindicate  them.  Illegal  action  is  for  the  civil  authority 
to  deal  with.  That  authority  must  take  the  risk  of  temporizing  with  law- 
lessness. If  broken  head.s  are  the  only  alternative  to  protection  of 
members  of  the  public,  I do  not  understand  that  public  safety  must  bo 
abandoned. 

Those  matters  are  indeed  relevant  to  the  question  of  union 
responsibility.  Thorc  must  bo  growth  in  those  organizations  a3  in  all 
other  groups  as  well  as  individuals  and  only  experience  con  bring 
maturity  of  judgment  and  of  conduct.  An  irrosponsiblo  labour  organi- 
70  zation  has  no  claim  to  bo  clothed  with  authority  over  persons  or  interests. 
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But  I am  dealing  -with  a body  recognized  as  the  bargaining  agent  for 
approximately  9,500  employees,  and  while  their  abuse  of  striking  power 
cannot  be  excused,  much  less  justified,  we  cannot  disregard  the  complex 
of  hostile  attitudes  and  resulting  exasperations  from  which  that  abuse 
in  fact  arose.  The  protection  which  the  law  in  general  now  affords 
against  an  irresponsible  organization  as  a bargaining  agent  is  the  power 
in  the  employees  to  choose  a new  agent. 

10  I have  had  an  opportunity  of  sizing  up  the  leadership  of  this 

union  so  far  as  it  is  represented  by  the  Committee  of  Negotiation.  The 
members  are  all  of  English-speaking  origin  and  British  citizenship.  They 
have  impressed  me  as  being  men  of  the  stuff  of  which  ordinary  Canadians 
are  made 

It  has  been  suggested  that  the  union  officers,  as  other  labour 
leaders,  are  primarily  concerned  with  the  maintenance  of  their  positions 
and  power  and  no  doubt  some  of  them  have  experienced  stirrings  of  that 
nature.  But  union  organization  is  admittedly  necessary  in  the  present 
20  set-up  of  our  society  and  we  cannot  expect  these  men  who  have  gifts  of 
leadership- -and  it  is  by  such  loaders  that  movements  against  wrongs  are 
initiatcd--to  be  quite  free  of  those  human  frailties  from  which  only  a 
few  saints  escape.  The  only  effective  remedy  for  abuse  of  this  nature  is 
a greater  democratization  of  the  union 

I should  say  on  principle  that  a leadership  which  is  opposed  to 
communistic  ends  and  methods,  as  I think  this  is,  should  be  supported  in 
a democratic  economy;  it  is  the  failure  of  that  leadership  that  furnishes 
the  opportunity  for  strengthening  the  position  of  its  opponents.  I have 
30  no  doubt  that  in  the  situation  of  Windsor  to-day  a city  so  immediately 
exposed  to  the  pressure  of  labour  action  in  the  United  States,  an  un- 
reasoning denial  of  some  effective  form  of  union  security  would  throw  the 
controversy  into  a cauldron  of  deepening  animosities  ruinous  to  the 
interests  of  men,  industry  and  public.  Nor  is  it  sufficient  to  say  that 
these  men  must  recognize  their  responsibilities.  Responsibilities  are 
the  correlatives  of  rights  and  whore  the  latter  are  unreasonably  denied 
it  is  somewhat  of  mockery  to  be  told  that  you  must  discipline  yourself 
to  injustice  in  order  to  demonstrate  your  title  to  justice 

kO  Let  me  now  apply  those  considerations  to  the  case  before  me  in 

relation  to  the  claim  to  union  security 

Union  security  is  simply  security  in  the  maintenance  of  the 
strength  and  integrity  of  the  union.  Disruptive  forces  may  come  from 
the  Company  or  from  other  competing  labour  organizations  or  simply  from 
the  lack  of  centripetal  force  within  the  employee  body.  But  the  first 
is  now  forbidden  by  law  and  the  second  is  not  in  fact  present;  the 
negotiating  union  is  unchallenged  in  the  organization  of  workers  of  auto- 
mobile and  affiliated  industries. 

50 

What  is  asked  for  is  a union  shop  with  a check-off.  A union  3hop 
permits  the  employer  to  engage  employees  at  large,  but  requires  that 
within  a stated  time  after  engagement  they  join  the  union  or  be  dismissed 
if  they  do  not.  This  is  to  be  distinguished  from  what  is  known  as  a 
"closed  shop"  in  which  only  a member  of  the  union  can  be  originally  em- 
ployed, which  in  turn  means  that  the  union  becomes  the  source  from  which 
labour  is  obtained. 

The  "check-off"  is  simply  the  act  by  the  employer  of  deducting 
60  from  wages  the  amount  of  union  dues  payable  by  on  employee  member.  It 
may  be  revocable  or  irrevocable  for  a stated  time  and  may  or  may  not  fix 
the  amount  of  deduction.  Whore  there  is  a closed  or  union  shop,  the 
check-off  becomes  less  significant  because  of  the  fact  that  expulsion 
from  the  union  requires  dismissal  from  employment. 

In  addition  to  tho  foregoing  of  which  there  may  be  many  modi- 
fications, there  is  what  is  known  as  "maintenance  of  membership"  which 
is  a requirement  that  an  employee  member  of  a union  maintain  that  member- 
ship as  a condition  of  his  continuing  employment  for  a stated  time, 

70  generally  the  life  of  an  agreement.  In  this  also  there  can  bo  many 
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modifications. 

Basing  my  judgment  on  principles  -which  I think  the  large  majority 
of  Canadians  accept,  I am  unahlo  in  tho  circumstances  to  award  a union 
shop.  It  would  subject  tho  Company's  interest  in  individual  employees 
and  their  tenure  of  service  to  strife  within  the  union  end  between  them 
and  the  union  which,  with  extraordinary  consequences,  in  one  instance 
has  proved  a serious  matter  for  tho  Company  concerned;  and  it  would  deny 
10  tho  individual  Canadian  the  right  to  seek  work  and  to  work  independently 
of  personal  association  with  any  organized  group.  It  would  also  expose 
him  evon  in  a generally  disciplined  organization  to  tho  danger  of  arbi- 
trary action  of  individuals  and  place  his  economic  life  at  the  mercy  of 
the  threat  as  well  as  the  action  of  power  in  an  uncontrolled  and  here  on 
unmaturod  group 

On  the  other  hand,  the  employees  as  a whole  become  the  bene- 
ficiaries of  union  action,  and  I doubt  if  any  circumstance  provokes  more 
resentment  in  a plant  than  this  sharing  of  the  fruit 3 of  unionist  work 
20  and  courage  by  the  non-member.  It  is  irrelevant  to  try  to  measure  benefit 
in  a particular  case;  the  protection  of  organized  labour  is  premised  as 
a necessary  security  to  the  body  of  employees.  But  the  Company  in  thi3 
case  admits  that  substantial  benefits  for  the  employees  have  been  obtained 
by  the  union,  some  in  negotiation  and  some  o vet1  the  opposition  of  the 
Company.  It  would  not  then  as  a general  proposition  be  inequitable  to 
require  of  all  employees  a contribution  towards  tho  expense  of  maintaining 
tho  administration  of  employee  interests,  of  administering  the  law  of 
thoir  employment.  * * * 

30  I consider  it  ontiroly  equitable  then  that  all  employees  should 

be  required  to  shoulder  their  portion  of  the  burden  of  expense  for  ad- 
ministering the  law  of  thoir  employment,  tho  union  contract;  that  they 
must  take  the  burden  along  with  the  benefit, 

Tho  obligation  to  pay  duos  should  tend  to  induce  membership, 
and  this  in  turn  to  promote  that  wider  interest  and  control  within  tho 
union  which  is  tho  condition  of  progressive  responsibility.  If  that 
should  prove  to  bo  the  case,  tho  device  employed  will  have  justified  it- 
self. The  union  on  its  part  will  always  have  the  spur  to  justify  itself 
40  to  the  majority  of  the  employees  in  the  power  of  the  latter  to  change 
their  bargaining  representatives. 

It  may  be  argued  that  it  is  unjust  to  compel  non-members  of  a 
union  to  contribute  to  funds  over  the  expenditure  of  which  they  have  no 
direct  voice;  and  even  that  it  is  dangerous  to  place  such  money  power  in 
the  control  of  an  unregulated  union.  But  the  dues  are  only  those  which 
members  are  satisfied  to  pay  for  substantially  the  same  benefits,  and  as 
any  employee  can  join  the  union  and  still  retain  his  independence  in 
employment,  I see  no  serious  objection  in  this  circumstance.  The  argument 
50  is  really  one  for  a weak  union 

My  award  is  a check-off  compulsory  upon  all  employees  who  come 
within  the  unit  to  which  the  agreement  applies.  It  shall  continue  during 
the  period  of  the  contract.  The  amount  to  be  deducted  shall  be  such  sum 
a3  may  from  time  to  time  be  assessed  by  the  union  on  its  members  according 
to  its  constitution,  for  general  union  purposes;  it  shall  not  extend  to  a 
special  assessment  or  to  an  increment  in  an  assessment  which  relates  to 
special  union  benefits  such  as  for  instance  union  insurance,  in  which  tho 
non-member  employee  as  such  would  not  participate  or  tho  benefit  of  which 
60  he  would  not  enjoy.  The  deduction  shall  be  made  only  in  the  conditions 
and  circumstances  laid  down  by  the  constitution  and  by-laws  of  tho  Union, 
but  it  shall  not  include  any  entrance  fee.  At  the  end  of  each  calendar 
month  and  prior  to  the  10th  of  the  following  month  the  Company  shall  remit 
by  cheque  the  total  of  tho  deductions  to  tho  local  union. 

This  mechanism,  from  the  orthodox  standpoint,  preserves  the  basic 
liberties  of  Company  and  employee  which  I have  mentioned.  The  assessment 
effects  only  tho  employees;  tho  employer  is  concerned  only  in  the  expense 
of  the  check-off  and  the  strength  which  it  may  give  to  the  union.  But 
70  the  expense  can  properly  bo  taken  as  the  employer' s contribution  toward 
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making  the  union  through  its  greater  independence  more  effective  in  its 
disciplinary  pressure  even  upon  employees  who  are  not  members,  an  end 
which  the  Company  admits  to  be  desirable 

In  addition  to  all  other  provisions  in  the  agreement  and  subject 
to  but  except  so  far  only  as  it  or  they  may  from  time  to  time  be  affected 
by  any  law  or  any  regulation  having  the  force  of  law,  which,  from  time 
to  time,  shall  be  read  with  these  provisions,  this  obligatory  check-off 
10  shall  be  subject  to  the  following  conditions; 

1.  No  strike,  general  or  partial,  shall  bo  called  by  the 
•union  before  a vote  by  secret  ballot  supervised  by  an  officer  of 
the  Department  of  Labour  for  Ontario  appointed  by  the  Minister 
of  Labour  for  that  province  shall  have  been  taken  of  all  em- 
ployees to  whom  the  agreement  applies  and  a majority  voting  have 
authorized  the  calling  of  a strike  within  two  months  from  the 
balloting. 

20  2.  The  union  by  one  of  its  international  officers  or  by 

two  officers  of  the  local,  including  the  President,  shall  re- 
pudiate any  strike  or  other  concerted  cessation  of  work  what- 
soever by  any  group  or  number  of  employees  that  has  not  been 
called  by  the  union  after  being  so  authorized;  and  shall  de- 
clare that  any  picket  line  set  ^^p  in  connection  therewith  is 
illegal  and  not  binding  on  members  of  the  union.  The  repudia- 
tion and  declaration  shall  be  communicated  to  the  Company  in 
writing  within  72  hours  after  the  cessation  of  work  by  the  em- 
ployees, or  the  forming  of  the  picket  line  respectively. 

30 

3.  In  addition  to  any  other  action  which  the  Company  may 
hereunder  or  otherwise  lawfully  take,  any  employee  participating 
in  an  unauthorized  strike  or  other  concerted  cessation  of  work 
not  called  by  the  union  shall  be  liable  to  a fine  of  $3.00  a day 
for  every  day*  s absence  from  work  and  to  loss  of  one  year’ s 
seniority  for  every  continuous  absence  for  a calendar  week  or 
part  thereof. 

4.  Should  the  union  violate  this  provision  for  union 

4-0  security  either  by  declaring  a strike  otherwise  than  with  the 

authorization  by  ballot  of  the  employees  or  by  falling  to  re- 
pudiate or  to  declare  as  heroin  provided,  it  shall  bo  liable  to 
the  penalty  of  a suspension  of  the  check-off,  in  the  case  of 
any  unauthorized  strike  by  the  union  or  an  unauthorized  general 
striko  or  concerted  cessation  of  work  by  employees  which  it  does 
not  repudiate  or  of  a picket  line  in  connection  therewith  in 
respect  of  which  it  does  not  so  declare,  for  not  loss  than  two 
and  not  exceeding  six  monthly  deductions*  and  in  the  case  of  on 
unauthorized  partial  strike  or  cessation  of  work  by  employees, 

50  for  failure  to  repudiate  or  declare,  not  less  than  one  and  not 

more  than  four  monthly  deductions;  the  suspension  to  be  in  the 
former  case,  next  following  the  return  to  work  of  the  striking 
employees,  and  in  the  latter  case,  next  following  the  violation. 

The  penalty  above  the  minimum  shall  be  in  the  discretion  of  the 
Company,  but  the  Company  shall  have  regard  to  the  seriousness 
and  the  flagrancy  of  the  violation:  the  reasonableness  of  that 
discretion  shall  be  a matter  for  the  grievance  procedure  and 
shall  be  submitted  direct  to  the  umpire.  The  suspension  shall 
be  absolute  in  its  effect  on  dues  for  each  of  the  months  of  the 
60  suspension  period,  subject  however,  to  the  decision  of  the  umpire 

on  any  appeal  under  this  paragraph. 

5.  At  any  time  after  the  expiration  of  ten  months  from  the 
date  of  the  agreement  and  from  time  to  time  thereafter  but  with 
not  less  than  one  year  between  ballotings,  not  less  than  25  per 
cent  of  all  employees  to  whom  it  applies  may  on  application  to 
the  Minister  of  Labour  for  Ontario  obtain  a secret  ballot  to  be 
supervised  by  an  officer  of  the  Department  of  Labour  for  Ontario 
designated  by  the  Minister  for  the  selection  of  a bargaining  agent, 
but  the  union  shall  continue  to  be  the  bargaining  agent  of  the 
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employees  until  a new  bargaining  agent  has  been  so  selected 
by  a majority  of  the  employees, 

6.  The  deduction  on  the  records  of  the  Company  shall 
constitute  the  sums  so  deducted  as  money  held  by  the  Company 
in  trust  for  the  Local. 

7.  This  provision  for  union  security  shall  be  enforced 

10  by  the  Company  against  each  employee  to  whom  the  agreement  applies 

as  a condition  of  his  continuance  in  or  entrance  into  the  Company*  s 
service. 

8.  Any  employoe  shall  have  the  right  to  become  a member  of 
the  union  by  paying  the  entrance  fee  and  complying  with  the 
constitution  and  by-laws  of  the  union. 

9.  Except  as  otherwise  specifically  provided  or  dealt  with, 
any  dispute  as  to  a violation  of  any  condition  or  provision  of 

20  this  section  shall  be  matter  for  the  grievance  procedure  and  shall 

be  submitted  direct  to  the  umpire. 

10.  The  Company,  the  Union,  and  the  Local  shall  do  all  such 
acts  and  things  as  may  be  requisite  or  necessary  to  the  observance 
and  carrying  out  of  this  provision  for  union  security  according  to 
the  true  intent  and  moaning  hereof. 

[See,  Clawson,  The  Land  Formula;  Subsidiary  and  Quasi-Legal  Aspects, 
(1946)  24  Can.  Bar  Lev.  079.  Cf.  Greenwald  v.  Chiarella  (1946)7  '&3  N.Y.'sT 
30  2d  49;  noted  in  (1947)  47  Col.  L.  Lev.'  1437] 

[Union  A has  a closed  shop  contract  with  an  employer  providing 
for  automatic  renewal.  Rival  union  B properly  petitions  for  certifi- 
cation before  the  renewal  becomes  effective,  and  the  labour  relations 
board  orders  an  election.  X,  an  employee  who  is  a member  of  A,  acts 
as  observer  for  B at  the  election.  B is  defeated.  A expelt  X under 
applicable  provisions  of  its  constitution.  Then  A seeks  X* s discharge. 

Must  the  employer  discharge  X?  See  Local  No.  2880,  Lumber  and  Sawmill 
Workers  Union  v.  N.L.R.B. ; N.L.R.B,  vV  Portland  Lumber  Mills  (1946),'  1^8 
40  F 2d  3^5;  cf » Re  Cliffs  Dow  Chemical  Co.  , 64  N.L.R.B,  l4l9  (knowledge  of 
employer  maintenance  of  membership  agreement  to  be  used  to  effect  dis- 
charge of  employee  expelled  from  union  for  "dual  unionism".) 

See  Freiden,  Some  Now  Discharge  Problems  under  Union  Security 
Covenants,  [ l646 ] Wise.  L.  Rev.  440.  j 

(c ) Seniority 

Note , Seniority  Rights  in  Labor  Relations,  (1937)  47  Yale 
50  L.J.  73. 

Note,  Collective  Bargaining  Agreements:  The  Seniority  Clause, 

(1941)  4l  Col.  L.  Rev.  304. 

Harbison,  Seniority  Policies  and  Procedures  as  Developed 
Through  Collective  Bargaining  (Princeton  University,  1941). 
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